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PRIVY COUNCIL. 


Present: Lord Thankerton, Str George Rankin and 
Sir Madhavan Nair. : y 


BHABATARINI DEBI AND ON HER DEATH HER HEIRS AND 
LEGAL REPRESENTATIVES KIRTI AND OTHERS AND 
SupHANSHU BADANI DEBI AND ON HER 
DEATH, HER LEGAL REPRESENTATIVES, 

HRIDAY AND OTHERS 


v. 


ASMANTARA DEBI AND ON HER DEATH, HER HEIRS AND 
LEGAL HEIRS ASHALATA DEBI AND TWO OTHERS, 


[Ox APPEAL FROM THE HiGH COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL]. 


Shebaiti righi—Devoltution of—Terms ef dedication in Arpannama—Person or 
persons, who should be the first takers after those specifically nominated te 
the office by the founder—Shrbaiti, its nature. 


- A, a Hinda governed by the Dayabhaga. School of Hindu law, established. 


cortain family idols and had dedicated to them considerable properties, movable 
and Immovable. The provisions mads by him for the devolution of the shebaiti 
were that he and his wife should be the first shebsits and on his death, his son 
B should be the sbebait in his stead. The provisions were made as to persons 
who should be shebaits on the death of his son B; but these provisions’ were 
in law of no effect. Upon the death of the son the specific provisions validly 
made by A as founder with respect ‘to the offloa of shebalt beogme exhausted. 
The question Was on B's death, who should be shebalt : 


Held, that the shebaiti devolved upon Bs heirs, the respondents and not on 
A's belrs, the appellants. 

Shebaitl is property ; it ls nota catena of successiva life estates: Guama- 
sambanda Pandara Sannadki v. Vely Pandaram (1) ; but 1s hecltable—heritabla 
property which In the first instance is vested in the founder, The foundet 
may direct that'a desigaated person should hold the office duriüg that person's 


u) (1899) L. R. 37 I. A. 69 ; I. LR. 23 Mad, $71. 


= 
lo 


£ 


if 


22. 
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-life eltber Immediately or on the death of the previous holder j and such 


direction—subject to the reævant conditions as to perpetulty—will ba good 


- although it carries no right to the belrs of the grantee and does fiot mont to 


a complete disposal of the shebaiti, 

On the death of the grantee the shebait goes to the founder or his heirs, as 
the right of the founder is heritable and he has.not completely disposed of the 
interest which he has therein. It cannot be represented as spes successionis, 
It isa right in the founder and his heirs. It is the same estato of Inheritance 
asthe founder held at the date of the grant. The grant did not exhaust it 
or terminate the founder's- interest, On the death of the grantee the shebálti 
reverts as tbe heritable Interest of the fonnder has ocased to be qualified by 
the grant. 

Abetract proposition stated In Kunjewani Dasi’s case (1) overruled. 

Privy Council Appeal No. 57 of 1940 against the judgment and 
decréb of the Appellate Bench of High Court, Calcutta (Derbyshire 
C.J. and Mukherjea, J.), dated 11th July, 1938, reversing those 
of Khundkar, J, dated 26th August, 1937, decreeing the suit. 

The following geneological table will show the relationship of 


^ Sital Chandra (d. 1929). 
= Rajlakshmi (d. 1926). 


Bhabatarini (d. 1939). | Panchanan (d. 1932). Sudhanshu Badani 
oues d rar (d. 1939). (d. prm 


4 






Ashalata Kanaklata . Diptilata 
(Respondent). (Respondent) (Respondent). 
Hnda Balya. A Bag A 
(Appellant). (Appellant). 


' Kir Bibhuti Mritunjo ,. ]yetirmo 
(Applian). (Appellant. “(panes epe) | 
T] : 


Hiranmoy 
(Appellant) 


4 daughters, 


_ J. M. Pringle for the Appellants, 


Sir Thomas Strangeman and W. W. K. Page for the Respondents, 

Their Lordships’ Judgment was delivered by 

Sir George Rankin: This suit was brought in the High 
Court at Calcutta on the asnd August, 1933. The plaintiff waa 

(1) (1915) sa C, L. J. 404 (408). 


Pd 
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Bha batarini, daughter and only child then surviving of one Sital 

. Chandra Banerjee, a Hindu governed by he Dayabhaga, who had 
died in 19:9. He had in his life-time established certain family 
idols and had dedicated to them considerable properties, movable 
and immovable. His only aon Panchanan had died in 1932, 
leaving a widow Asmantara and three daughters. 

By her suit Bhabatarini claimed to have become on the death 
of Panchanan entitled to the sebaiti of the idols and to the manage- 
ment of the debutter property. She impleaded Asmantara and 
her daughters as persons wrongfully in possession of the debutter 
properties and falsely claiming to be sebaits: though as between 
themselves the widow on ordinary principle of succession would 
of course take before the daughters. Bhabatarini and Asmantara 
have both died while the present appeal to His Majesty was pen- 
ding, the former on the s5th February and the latter on the r8th 
January, 1939. The question to be answered is whether on 
Panchanan’s death the sebaiti devolved upon his heira—that is, 
in the first place, upon his widow—or whether it went to Bhabata- 
rini as the person who at that date was the nearest surviving heir of 
the founder Sital Chandra. The learned trial Judge, Khundker, 
J., took the latter view and by his decree of a6th August, 1947, 
found in favour of Bhabatarini, but on appeal Derbyshire, C. J. 
and Mukherjea, J.,.found in favour of Asmantara and their decree 
of rrth July, 1938, dismissed the suit. The same principles 
apply on the death of these two ladies. On the view taken by the 
trial Judge the sebaiti is now vested in the sons of Bhabatarini and 
of the sister who had predeceased her—the seven appellants. 
On the view taken by thé Appellate Bench it has devolved upon 
Panchanan’s daughters, the three respondents. 


The terms of the dedication made by Sital are to be 


found in an arpannama or deed of dedication dated 31st March,” 


1922. Seven years afterwards he purported to cancel this instru- 
ment and to re-dedicate the same properties on different terms by 
a deed dated 13th February, 19353; but the High Court have 
found and it is now accepted by both parties to the present appeal 


that this deed of rgag had in law no effect upon the previous ` 
dedication. The provisions made by Sital for the devolution of- 
the sebaiti are to be found solely in the deed of 1922. Those ` 


which became effective in the events which happened are that 
Sital and his wife Rajlakshmi should be the first sebaits and that 
on the death of Sital (who survived his wife) Panchanan should be 
sebait in his stead. This appointment of Panchanan was- followed 
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by provisiops purporting to say who should succeed him in the 
shebaiti, but these provisions were in law of no effect. Upon the 
death of Panchanan in 1932 the specific provisions validly made by 
Sital as founder with respect to the succession to the office of sebait 
became exhausted. 

What happened then to the sebaiti right? Cases are not want- 
ing in which it has been said that it goes to the heirs of the founder. 
Of these the leading authority is perhaps Gossami Sri Giridhariji 
v. Romanlalji Gossami (1), where Lord- Hobhouse said :. 

“According to Hindu Law, when the worship of a Thakur has 
been founded,'the?shebaitship is held to be vested in the heirs of 
the founder, in default of evidence that he has disposed of it other- 
wise, or there has been some usage, course of dealing, or some cir- 
cumstances to show a different mode of devolution." 

The case itself was one in which a custom of primogeniture 
obtained in the plaintiff's family. The principle thus enunciated was 
said to be illustrated by the case of Peet Koomwar v. Chuttur Dharee 
Singh (2), where the founder had appointed his sister sebait and 
provided that eàch sebait should-appoint his or her successor. The 
sister having died without making any appointment it was held by 
Bayley and Dwarkanath Mitter, JJ., that “the managership must 
reyert to the heirs of the person who endowed the property". To 
point to the founder as the person from whom descent was to be 
traced was enough to end the case asthe suit was brought by the 
sister’s husband’s brother, claiming as her heir and the defendants 
were the founders widows. The language of Lord Hobhouse 
above cited was restated by Sir Arthur Wilson in Maharaja. 
Jagadindra v. Hemanta Kumari Debi (3)+in the form “that the 
title to the property, or to the management and control of the. 
property, as the case may be, follows the line of inheritance from 
the founder". : 

Save for one case, however, no decision appears to have bee 
directed to declaring for the purposes of any case like the present, 
the exact method of determining the individual pergon or persons 
who should be the first. takers after those specifically nominated 


“to the office by the founder. The decision which deals with this 
. precise question is Kwnjamani Dasi v. Nikunja Bekari Das (4) 


a decision of Mookerjee and Richardson,]]. In that case the 


(1) (1889) L L. R. 17 Calc. 3 (20) ; L.R. 16 I. A, 137. 
(2) (1870) 13 W. R. 396 (397). 

(3) (1904) L. R. 31 I. A. 203; LL. R. 32 Calc. 129 (139). 
"(4) (915) 22 C. L. J. 494 (407). 
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founder left a widow and six sons. He nominated his widow and 
two sons to be successively sebaits after his death and gave no 
further directions. When the last of the three ‘nominated sebaits 
died, it was held that the next takers were “the heirs of the founder 
at the time"— namely, the four sons then surviving. It was argued 
to the contrary that on the death of the founder all his sons took 
a vested interest, subject to the right of the nominated persons—. 
that is, a remainder subject to three successive life estates in the 
Office. This view was however rejected, Sir Asutosh Mookerjee 
saying : s X 
"We are of opinion that this contention is unsound and that 
the principle of vested interes: while the actual enjoyment of the 
expected interest is postponed till the termination of the life-estate, 
ns expounded by their Lordships of the Judicial Committee in 
Rewun Persad v. Radha Beeby (1) bas no application to cases of 
the description now before us. No doubt a shebait holds his 
cffice for life [Rajesktoar v. Gofesherar(2) |, but this does not 
signify that he has a life-interest in the office with the remainder 
presently vested in the next taker. The entire office is vested in 
him, though his powers of alienation are qualified and restricted...... 
IDEM The position of a shebait is analogous to that of.a Hindu 
. female (widow, daughter or mother) in possession of the estate of 
the last full owner rathe1 than to that of the holder of a life-estate. 
When a Hindu female is thus in possession, she represents the 
estate completely and though her powers of disposition may be 
of a restricted character, no one else has a vested interest in the 
estate during her lifetime. Similarly, when a founder has given 
valid directions as to the devolution of the shebaitship, as in the 
present case, upon the death of the last shebait, the office vests in 


persons who at the time constitute the heirs of the founder, provided - 


the last shebait has not taken it absolutely ; when the office has so 
vested in them, upon the death of each member of the group, it 
passes by succession to his heir ......... i : 


This is the principle for which Mr. Pringle on behalf of the 


appellants now contends--that the necessity of treating =the sebait 
in office as completely representing the idol and its property pre- 
vents the recognition of any other person as having a vested interest 
in remainder ; and thus prevents any interest in’ the sebaiti from 
being, as the learned trial Judge expresses it, “carried along the 
straight line of inheritance from the founder,” during the time that 


(1) (1846) 4 Moo. I. A. 137; 7 W. R. P. C. 35. 
(2) (1907) LL. R. 35 Calc 926. 


P. C. 


lm 
1943. 
atten d 


Hriday 
000v - 
Asha] ita Debi.. 
Sir George Rankin. 


——— 


P. C. 
m 
Hriday 
Ashalata Debi. 


Sir George Rankin, 


—— 
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the office is held by any person to whom the founder has granted 
the sebaiti but not absolutely or so as to devolve upon his heirs. — — 

The learned trial Judge ina very clear‘and careful judgment 
followed the decision in Kusjamani’s case (1). The learned Chief 
Justice took the view that, subject to the right given to Panchanan 
By the deed of 192, “the sebaiti and the right of disposing of it" 
“remained vested in Sital, and on Sital’s death passed to Panchanan ` 
as bis heir. “Panchanan then had not only a ‘life’ sebaiti but the 
right of disposing of the sebaiti: he had the complete heritable 
and descendible rights of sebait", so that his rights passed to his 
heirs under the Hindu Law. Their Lordships do not appreciate 
that any question arises in this caseas toa right of disposing of 
the sebaiti, and they do not here discuss this somewhat special 
subject-matter. Mukherjea, J., addressed himself to the reasoning 
of Kunjaman?s case (1). He was critical of ‘the observation 
that “there is no vested remainder in anybody in such cases”. 
He pointed out that a Hindu widow is regarded as & surviv- 
ing half of her husband, and observed that the idea that there 
can be no residuary right in "anybody so long as a sebait is actually 
in office.can be supported only on the principle that sebaiti is 
an office, pure and simple, and not a property. His conclusion was 
thus expressed : 

“To me it seems that both the elements of office and property, 
of duties and personal interest, are mixed up and blended together 
in the conception of Shebaitship. One of the elements cannot be 
detached from the other. The entire rights remain with the 
grantor when a deity is founded and itis open to him to dispose 
of these rights in any way he likes, If there is no disposition, 
sebaitship remains like any other heritable property in the line of 
the founder and each succeeding sebait succeeds to the rights by 
virtue of his being an heir to his immediate predecessor and not 
to the original grantor. If it is disposed of completely and abso- 
lutely in favour of another person, there remains nothing in the 
grantor except the possibility of a reverter when there isa failure 
or extinction of the line of sebaits indicated by him. If, on the 
other hand, the founder has parted with his rights only in & partial 
manner for the lifetime of the grantee, the residue still remains in 
him and his heirs, and on the death of the grantee, the heir of the” 
founder living atthe time is entitled to the sebaitship. If the 
grantee in such cases happens to be the sole heir of the founder 
upon whom the residuary right devolves at the same time and he 


(3) (1915) 22 C. L. J. 404. 


Vor. 77.] PhiYY CoUNCIL. 


becomes the sebait under law as well, then, whether òr not we 
invoke the technical doctrine of merger or coalescence of the 
particular estate with the residue, his position in my opinion is 
that of an absolute sebait whose rights devolve upon his heirs and 
not upon the heirs of the founder at his death. If there was no 
grant in his favour, he would have been entitled to an estate of 
inheritance under law as regards the sebaitee, and the fact that 
there is a grant in his favour of a limited right cannot make his 
position worse, and take away from him the higher rights which he 
had irrespective of the grant. It would be opposed to all princi- 
ples of law to require that in such cases on the death of the shebait 
who was himself the heir of the grantor, the successor can come in 
only, to use the technical pharse, Per formamdont.” 

The fact that the person nominated by the founder to succeed 
him was not a stranger but his only son appears at first sight at 
least to put a special element of difficulty in the way of the appel- 
lants. But their Lordships are not of opinion that this case can 
or should be. dealt with by distinguishing it from XKwsjamasi's 
case (r) without examining the principles therein laid down. It 
was the decision of two learned Judges of distinction, one of whom 
as à Bengali lawyer of wide experience had very exceptional quali- 
fications for forming an opinion upon the matter. The authority 
of the decision is not in their Lordships’ view impaired by reason 
that the same result might have been arrived at on an alternative 
ground—namely, that the sebaiti had been given absolutely to the 
last of the nominated persons. Nor oan it be fairly said that the 
law as to sebaits has of late altered in material respects by "reason 
of the discussions which emded in the Full Bench case of Monohkar 
Mukherjee v. Bhupendra Nuh Mukherjes (a). The effect of that 
case and of the Board's decision which confirmed it—Ganesh. 
Chundsr Dhur v. Lal Bshary’ Dkr (3)—was however to emphasise 
the proprietary element in sebaiti right, and to: show that though 
in some respects anomalous, it was an anomaly to be accepted as 
having been admitted into Hindu law froman early date. It must 
be noticed however that though certain cases are referred to in the 
judgment in Xwajamani’s case (r), the learned Judges do not 
profess to be following any previous decision as covering the 
particular point now in quescion. Taking their stand upon the 
proposition that the entire office is vested in-the person who holds 

(1) (1915) 22 C. L, J. 404. 
(a) (1932) $6 C. L. J. 468 (F. B) ; I. L. R. 60 Cak. 48a (F. B.). 
(3) (1936) 65 C. L. J, 438 j L. R. 63 L A, 448, 
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it at any given time, they arrive at the conclusion that it is impos 
sible to give recognition to any interest as vested in another. 
Abstract reasoning of this character is never without its perils in 
matters of first impression. Bafore the results can be accepted 
& careful regard must be had to practical consequances and to 
competing analogiss or principles. This is all the more advisable 
in the present case since there are elemants in the Hindu 
law of idol and sebait which the ordiniry Hindu law of proporty 
finds somewhat intractable. Their Lordships cannot but agree 
with the remark of Mukherjea, J., that analogies—tenant for life, 
tenant in tail, Hindu Woman's estáte—however helpful, can be 
pushed too far. 

. Reference was made by the trial Judge and in ths argument 
before their Lordships to the case of Ganesh Chander Dhur v. 
Lal Behary Dhur (1) and it may be as well to notice that no ques- 
lion as to the correctness of the rule in Kunjamani's case (2) was 
mised by the facts or considered by the Board. The testator 
Luckey Narain left three sons, two of whom, Kartick and Ram, 
were appointed by him to be the first sebaits and the provisions 
of his Will marked out an invalid and illegal line of descent to 
take effect upon their death. On the death of these two sons, 
there survived th» romaining son, Ganseh, one son of Kartick and 
four sóns of Ram. Ganesh was not so gainstructed as to claim 
that be alone inherited the sebaiti right but only claimed that he -` 
was óne of the persons entitled as heirs of his father. This was 
made clear by the sixth paragraph of his affi lavit. of 15th August. 
1933, afid it was accepted that, as Lort-Williams, Ja put it in his. 
judgment, “Ganesh would succeed along with the heirs of Ram 
and Kartick as joint heirs of the testator.” Under the Dayabhaga 


“as under the Mitakshara grandsons whose “father is dead take 


simultaneously with sons and ser s/ires. The Board having held, 
overruling the Appellate Bench, that the line of descent prescribed 
by the testator to take effact 'upoy the death of Kartick and Ram 
was illegal, applied “the ordinary Hindu law of succession ” 
‘and restored the decree of Panckridge, J. that the persons to. 
succeed the nominated sons were “ the heirs of the testator." ig 

The case now before the Board is ‘riot one where the founder 
has made no disposition with respect to- the sebaiti nor has he ' 
disposed of it absolutely and completely in favour of another. It 
requires an intermediate case to raise the difficulty which is here 
prosented— case where the only: disposition made by the founder 


(1). (1996) 65 C. L. J. 428. (a) (1913) 23 C. L. J. 404 
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is that he has made a grant to X, or to X and Y in succession, of the 
office of sebait without intending or at least without effectively 


directing that the heirs of either are to take. Had no such nomi 


nation been made, it is clear that the sebaiti would have devolved 
in the line of the founder in like manner as property inherited 
from a male owner who had held it in severalty and that the next 
heir, ifa male, would become a fresh stock of descent. Unless 
. therefore there be cogent reason to the contrary, the principle to 
be applied to the intermediate case would seem to be that the 


courte of devolution prescribed by the ordinary law should give’ 


way 50 far as is necessary to let in the person nominated by the 
founder but no further. Itis here that the analogy of the Hindu 
woman and the reversioner is aptto be misleading. The Hindu 
widow is not the only person who can have a Hindu woman’s 
estate and the point that she is said to be a surviving half of 
her husband might perhaps be over-stressed. But the Hindu 
widow—first of all the female heirs in the table of succession— 
never takes in the presence of son, grandson or great grandson : 
and when upon her death the estate devolves upon the person who 
is the nearest living heir of her husband, this cannot operate to cut 
. out heirs of a son or grandson who survived him. What the 
appellants seek in the persent case is to cut out the daughters 
of Panchanan who are the heirs of Sital’s surviving son, since they 
. are not heirs of Sital at all. Desparate are the results of analogy. 

Still, it must be recognised that the sebait must completely 
represent the idol or the endowment—the deity, the religious 
purpose, the debutter property. As laid down by the Board in a 
case already cited (Jagadindra’s case (1) ), the right of suit is 
in the sebait in such sense that ifthe sebait be a minor the period 
of limitation is postponed in view of his incapacity. It would be 
intolerable that the office shculd be duplicated by including with 
the incumbent his successor or that third | parties. should be 
required to deal both with sebaits and. with presumptive sebaits. 
. This is a practical requirement and proceeds from reasons which 
. have not much in common with the case of a Hindu woman's 
_ estate. The “Hindu woman “represents her husband's estate " 
_ in the sense that she is owner of it—though a limited owner ; 
having & power of disposition which is limited by reason that 
she is not herself a stock of descent and has a duty to protect 
the reversion. The Teversioner when he succeeds to the estate 
may deal with it at his pleasure. The sebait has certainly a 


(1) (1904) L. R. 31 I. A. 203 ; I. b. R, 32 Calc. 199, 
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Bc right of property in his office and it may be correct to say that 
: 1943. he has some sort of beneficial interest in the debutter property 
Hriday : 2 idol is the owner of the property and the limit set to the 
roe tata pai sebait’s power of. disposition is set not to preserve the interest 


of the next sebait but to maintain and preserve by proper manage- 
Sig George Rankin ment the endowment or religious institution, The nature and 


—— 


extent of the power of- alienation for necessity is laid down in 
Huncomanpersasd v.. Mussusimat -Baboote (1)—perhaps the most 
often cited of all the cases in the Indian reports ; for the principles 
expounded by Lord Justice Knight Bruce apply not only to the 
sebait and the Hindu widow but to the karta of a joint family acting 
on behalf of minor members and to a mother acting as guardian of 
the property of her minor son. ` 
The question remains to be answered on its merits: Ifit be 
recognised that the sebait must completely represent the idol, does 
it follow that nothing save a,spes successionis can be attributed 
to anyone else? Ifthe founder appoints X to be the first sebait 
_ but not absolutely or so as to carry any interest- to any heir of X, 
has he left no interest in himself? Their Lordships agree with 
the Appellate Bench of the High Court that these questions cannot 
be answered as the appellanm’ case requires, They think that 
Kunjamant’s case (2). should on this point be overruled. It seems 
possible in theory to lay down a series of rules for determining 
which person, ina family should succeed to the office of sebait 
- to the family idol without assuming that the office is property at all. 
Such rules might be made to follow more or less completely the 
same course as the line of succession to the property of a Hindu 
male owner. This however is no more than a fancy to be men 
tioned only for distinction’s sake and to be put aside as soon as 
mentioned. Itisnotatheory which anyone maintains nor would 
it serve the appellants' purpose to suggest it. .It must now be taken 
that the sebaiti is property, that it is not a catena of successive life 
_ estates . [Gnanasambanda’s case (;)] but is heritable—heritable 
property which in the first instance is vested in the founder. It 
must further be aocepted that the founder may direct that a 
designated person should hold the office during that person's life 
either immediately or on the death of a previous holder; and that 
suth direction—subject to the relevant conditions as to perpe- 
tuity, whatever these may be—will be good although it carries no 


(1) (1856) 6 M. L A. 594; 18 W. R 81 note. 
(2) (1915) 22 C.L J. 404. 
(9) (1899) L. R. 27 I. A. C9; I. L. R. 23 Mad. 371, ^. - 
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right to the heirs of the grantee and does not amount to & complete 
disposal of the sebaiti. Nd: 

If then on the death of the grantee the sebaity goes to the — . Hriday 
founder or his heirs, this is because the rightof the founder is 
heritable and he has not completely disposed of the interest which — 
he has therein. It is impossible to represent this as & spes 
successionis. Itisa right in the founder and his heirs. Itisthe . 
same estate of inheritance as the founder held at the date of the 
grant. The grant did not exhaust it or terminate the founder’s 
interest. On the death of the grantee the sebaiti “ reverts ” 
because the heritable interest of the founder has ceased to be 
qualified.by the grant. i 

It is only with some difficulty that any theory can successfu 
hold together the two element of "cffice " and “ property ”, b 
the sebaiti right involves both and neither element is to 
discarded. Their Lordships are not certain that they have 
succeeded in forming a precise notion of the difficulty that is 
apprehended frem cdmittirg the possibility that an interest in 
remainder can be vested in the founder or an heir of the founder 
during the incumbency of the grantee. - 

What is the class of case in which.it is thought that the 
existence of this right will prevent- the sebait from representing Mon 
the idol with that completeness which has hitherto been ceded ie S 
to him? Rights to prevent mismanagement, to preserve the -~= 
foundation, can be asserted by anyone having an interest therein. d LUN 
Questions may arise which affect the tille to the sebaiti right itself. 
But what claim to interference with the idol’s worship or property 
can be based upon aright which has not vested in possession ? 
Why in any case should the element of “cffice” be regarded so 
little or disregarded so completely? The Courts need give no 
countenance to such suggestions. If the office is heritable property 
and may bé the subject of a grant limited to the period of the 
donee's life, the grant may be regarded as disabling the founder 
and any heir of his from having or asserting during the donee’s 
life any right to represent the idol or manage its affairs or fro 
impairing in any manner the right of sebaiti which has been 
and which has long been well defined by the law and 
Hindus. i ; 

Applied to the facts of the particular case before the BÓ 
the argument for the appellante, though presented with great clea 
ness and ability, by Mr. Pringle remains unattractive. Panchanan, - 
Sital’s only son, survived him. Sital’s only valid disposition of the’ ~ - 
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P.C. sebaiti was in favour of Panchanan. His attempts to confer any 
1943: interest to take effect afler Panchanan’s death were illegal and 
Hriday ineffective. Yet the interest given to Panchanan is said to defeat 
ue Debi, his heritable right and to exclude his heirs. Their Lordships can- 


not accept such doctrine, which they regarded as correctly refuted 
Sir George Renkin. by the passage which they have cited from the judgment of 
Mukherjea, J. 

They will humbly advise His Majesty that this appeal should be 
dismissed. The appellants must pay the respondents’ costs. 

Solicitors for the Appellant: 4. F. Hunter & Co. 

Solicitors for the Respondents: T. Z. Wilson & Co. 


ATM, Appeal dismissed. 


CIVIL REVISION. 


Before Mr. Justice B. K. Mukherjea and Me Justice 


A. N. Sen. 
C JIBANDHAN GANGULY 
EP D. 
N ps ATUL CHANDRA GANGULY AND OTHERS. 


— Bengal Tenancy Act, (Act VIII of 1885), section 89, sub-section (6)—Application 
under section 88 dismissed on ground that application and opfosite party are 
not co-sharers—Decision, if under section 88—Appeal, if lis, even if there is 
no “ prescribed fee’ under sub-section (6)—“ Prescribed fee ”, if mutation 
fee. 

The Ciril Court hearing an application under secilon 88 of the Bengal 
Tenancy Act is entitled to decide whether or not the applicant and the opposite 
party are co-sharers and a decision on this point is a decision under section 88. 

An appeal lies against such decision even though no “ prescribed fee " 1s paid 
as none has been prescribed by the Local Government. 

The “ prescribed fee ” in mab-section (6) isnot “ mutation fee” mentioned 
In sub-section (4). 

Application by the Petitioner under section 88 of the Bengal 
Tenancy Act, - 

* Civil Revision Case No. 755 of 1941, against the decision of Sahabuddin 
Ahmed Esq., Subordinate Judge, dated the 7th March, 1941, affirming the dect- 
sion of B. K. Bhattacharya Esq., Munsiff at Sealdah, dated the 2and November, 

. 1940. 
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Petition under section 115 of the Code of Civil Procedure. 

The material facts will appear from the judgment. 

Mr. Apurltadhan Mukherjee for the Petitioner. 

Messrs. Sudhangshu Sekhar Mukherjee and Kalipada Sinka for 
the Opposite Parties. 


` The judgment of the Court was as follows :— 


Sen, J. :—The petitioner made an application under section 8& , 


of the Bengal Tenancy Act for the svb-division of his tenancy. 
The learned Munsiff refused the application on certain grounds. 
Thereupon the petitioner appealed under section 88, sub-section 6 
of the Bengal Tenancy Act and the appeal was heard by the 
Subordinate Jucge, 3rd Court, Alipore. He held that the appeal 
was incompetent on two grounds. First, be said that the decision of 
the Munsiff was not one under section 88 and therefore sub- 
section 6 did not apply. Secondly, he said that the appeal did not 
lie because the fee prescribed by snb-section 6 had not been paid 
by the appellant. After holding the view that the appeal did not 
lie, the learned Subordinate Judge, ina perfunctory manner, dealt 
with the case on the merita and held that the appeal should also be 
dismissed on the merits. 


In our opinion, -the learned Subordinate Judge is wrong in bis 
view that the appeal is incompetent. Sub-section 6 of section 88 
states that an appeal shall lie from an order of a Court under 
section 88. The learned Munsiff held that the petitioner and the 
opposite party were not co-sbarers and on this ground refused the 
application. The learned Judge seems to think that this decision 
is not one which comes within the purview of section 88 of the 
Bengal Tenancy Act. I am quite unable to appreciate the reason 
for this view and the learned Advocate on behalf of the opposite 
party frankly states that he cannot supportit. Section 88, Sub- 
section 2 says that the Civil Court, on application made to it by 
one or more co-sharers for the division of a tenure or holding, may, 
by order in writing, direct such division. Clearly, tbe Civil Court 
hearing this application, is entitled to decide whether or not the 
applicant and the opposite party are co-sharers and a decision on 
this point is clearly a decision under section 88. The first ground 
upon which the appeal has been dismissed, therefore, is of no 
substance. 


Sub-section 6 provides that an appeal shall lie from the decision 
of a Munsiff provided that it is accompanied by the prescribed foe, 
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Now, it is admitted that no fee has been prescribed by the Govern- 
ment, The learned Judge seems to think that the words “prescribed 
fee" means the “mutation fee” mentioned in sub-section 4. Now, 
the word “prescribed” hes been defired in section 3, sub-section 10 
of the Bengal Tenancy Act. “Prescribed” means prescribed by the 
rules made by the Local Government urder the Act. The "pres 
cribed fee,” therefore, cannot be "mutation fes" mentioned in 
section 88, sub-section 4. The learned Advocate, appearing on 
behalf of the opposite parties, argues that although the learned 
Judge is not correct in his interpretation of the term "prescribed 
fee,” nevertheless no appeal lies, inagmuch: as the Local Government 
has not prescribed the fee. His argument is that the essential pre- 
requisite af an appeal is the payment of the prescribed fee and he 
contends that if ro fee has been prescribed, no fee can be paid and, 
therefore, no appeal can be had. .We are not impressed by this 
argument. We cannot accept the view that the Local Government, 
by neglecting to prescribe the fee, can take away the right of appeal 
granted by sub-section 6. The reasonable interpretation of the 
sub-section would be that until the fee was prescribed, the appeal 
would lie without any fee being paid. 

In this view we hold that the learned Subordinate Judge is wrong 
in dismissing the appeal. We do not propose to enter into the merits 
of the case. All we need say is that ifthe learned Subordinate 
Judge wished to say anythirg about the merits, he should have 
gone into the matter thoroughly and tome to a definite conclusion, 
The cursory manner in which he dealt with the merits rendera his 
view utterly worthless, 

We accordingly make the Rulé absolute and direct that the 
appeal be heard on the merits by some other judge. The peti- 
tioner shall get his costs which are assessed at two gold-mohurs. 


Mukherjea, J. :—1 agree. 


7 AKR D. G. j PL Rule made absolute. 
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ORIGINAL CIVIL. 
Before Mr. Justice F. W. Gentle. 


BENGAL JUTE MILLS 


v. 
JEWRAJ HEERALAL.* 


Code of Civil Procedure, (Act V ef 1908), Order 6, Rules 14 and 15—Appication 
for setting aside award signed and verified. by munib gomastha in the tem- 
porary absence of the firm's partners, if proper—Form of submission, 

Order 6, Rule 14 of the Code of Civil Procedure provides that in the events 
indicated in it the person to sign far the party shall bea “ recognised agent ” 
ascontemplated by Order 3, Rule a of the Code of Civil Procedure. It is to be 
done by a person duly authorised but this rule isto be atilised only when an 
absence is temporary and not when the clroumstances arise which are indicated 
in Order 3 Rule a(b) of the Code of Civil Prooedure, namely that the person by 
whom a suit is brought is resident permanently outside the jurisdiction of 
the Court. - 

So where during the € abseace of the partners of the firm, a person 
who described himself as munib gomastha had verbal authority to do everything 
necessary and which was required and upon this authority he signed and verified 
the application for setting aside the award : 

Held, that the application was duly signed and verified as contemplated 
by Order 6 Rules 14 and 15 of the Code of Civil Procedure. 2 

Since the recent Arbitration Act there need be no form of submission 
the authority and jurisdiction of the arbitrator are to. be ascertained from the 
 agroement for arbitration. 

When the parties set out spocifically what disputes have arisen and what relief 
is sought in consequence of ° tho alleged default by one party, those will be the 
only imttera upon which the arbitrators are required to inquire and to adjudicate. 
If the arbitrators have gone beyond what was required for thelr consideration 
and have decided questions beyond. which they were required to adjudicate, 
the award should be treated as void and must be set aside. 

Application to set aside an award made by the Bengal Chamber 
of Commerce in an arbitration upon the gustin; saler to the 

- arbitrators, 


Mr. J. N. Majumdar for the Applicants. 
Mr. S, Chowdhuri for the Respo ndents, 
Tho judgment of the Court was as follows :— 


Gentle, J. :—This is an application to set aside an award made 
by the Bengal Chamber of Commarcs inan arbitration upon the 


* Application In Suit No. 27À of 1942, ] 4 
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question referred to the arbitrators. The présent applicants were 
the sellers and the present respondents were the buyers in two 
sale of goods contracts in respect of a total of 257 bales of jute 
known as T. S. G. Mark. Disputes arose, the buyers contending that 
the goods wert not of the contract quality and they claimed an 
allowance in respect of the defective jute. The disputes under the 
two contracts were stated by the buyers in their letters of roth and 
18th February, 1942. On rath March following the arbitrators, 
through the Registrar of the Chambers Tribunal.of Arbitration, 
published their award. I will deal later with the merits and sub- 
stance of the application itself. 

Learned Counsel on behalf of the respondents took a Sedi: 
nary objection against the maintainability of the present application 


' upon the following grounds.’ The applicants are a firm -comprising 


three partners. The petition is signed and verified by one, Sukhdeo . 


“Singh who describes himself as the Munib Gompsta of the firm, 
“and in his affidavit at the foot-ef-the petition he states that none of 


the partners were at Calcutta and there was no likelihood of any of 
them going to Calautta in the near future : that be was looking after 
the business of the firm and was fully acquainted with the facts and 


- circumstances : he had verbal authority from the partners to appoint 


an attorney and to sign and verify the petition on their behalf. 


"The objection raised is that the petition has not been signed nor 


verified as required by the Code inasmuch as the acts of signing 
and verification should be effected by a recognized agent of the 


- parties, and Sukhdeo Singh is not such a person as indicated in 


Order 3, Rule 2, Civil Procedure Code. Since there has been non- . 
compliance in this respect the present application must be dismissed, 
it was contended, without consideration of its merits. The relevant 
provisions of Order 3 of the Code are as follows :— 

Rule 1.—Any application to any Court required to be made jobs. & 
party may, except where otherwise expressly provided by any law 


. for the time being in foroe, be made by the party in person or by his 


recognired agent. 

Rule 2 defines "recognized agent” as (a) persons bolding powers- 
of-attorney, (b) persons carrying on trade or business for and in 
the names of parties not resident within the local limits of the juris- 
diction of the Court. 

It was conceded that Sukhdeo Singh does not hold a power-of- 
attorney, and it was contended on behalf of the respondent that 


- he does not come under “recognised agent" as indicated in 


Rule a(b). Ashe was in Court and at the request of counsel. for 
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the applicants I allowed him to be examined and éróssexamined. 
In substance his testimony was to this effect : his employers lived 
in Calcutta above or adjacent to the office of the firm: in March 
or April, or it may be a little later in the present year, the three 
partners of the firm left Calcutta or Rajputana on account of the 
panic arising out of their conception of the present emergency, and 
Sukhdeo Singh was left by them in charge of the whole business, 
being given authority to do everything which was required, including 
any matters which the partners would themselves have to do in 
connexion with the arbitration before the Bengal Chamber of 
Commerce. He said that the three partners will return to Calcutta 
when the present panic or emergency comes to an end. It 1 follows 
that they are not permanent residents outside Calcutta, and live in 
Rajputana, but are staying there temporarily although it may be for 
an extended period. The witness was asked whether he had been 
given oral authority to sign and verify the present petition, and his 
answer was that he had such authority inasmuch as he had authority 

to “do everything necessary" and which was required. I see no 
reason not to accept his evidence. 

Ifthe matter rested there I should have but little doubt that 
Sukhdeo Singh is not included in the persons who are indicated in 
Order 3, Rule 2(b) of the Code. ` I do not think he is carrying on a 
trade or business for and in the names of his employers, the three 
partners of the firm, which persons are not resident within the 
jurisdiction of this Court. Other considerations, however, arise. 
By Chapter 7, Rule 8 of the rules of the Original Side of this Court, 
itis provided that where any person other than a party verified a 


pleading under Order 6, Rule rs of the Code, his fitness to do so` 


shall be proved by his affidavit at the time the pleading is presented, 
and that a pleading shall include a petition. Order6, Rule 14 of 
the Code provides that : 


Every pleading shall be signed by the party and his pleader: 
Provided that where a party pleading is, by reason of absence or 
other good canse, unable to sign the pleading, it may be signed by 
any person duly authorised by him to sign the name or to issue of 
defend on his behalf. 


“It is to be noticed that the rile does not a that, in the 
events indicated in it, the person to sign for the party shall bea 
“ recognized agent” as contemplated by Order 3, Rules. It is to 
be done bya person duly authorized, but it would séem that this 
tule is to be utilized only whea an absence is temporary or for some 
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eme good cause and not when the circumstances arise which are indi- 
1942, cated in Order 3, Rule a(b), namely, thatthe person by whoma 

Bengal Jute Mills ‘Suit is brought is resident permanently outside the jurisdiction of 

the Court. Order 6, Rule 15 of the Code provides that every 
ee - pleading shall be verified at the foot by the party or by one of 
Genta, F. the parties or by some other person proved to the satisfaction of 
ua the Court to be acquainted with the facts of the case. So far there- 

j fore as verification is concerned the Court must be satisfied that if 

it is not by a party, it is by a person proved to its satisfaction to be 
acquainted with the facts. Sukhdeo Singh has so sworn in his 
affidavit, and his statement has not .been challenged in cross 
examination, I accept therefore that he has knowledge of the facts, 
to which he testifies in the affidavit and which are set out in the 
petition. The absence of the principals of the firm is temporary, 
and I accept from Sukhdeo Singh that he was orally instructed and 
authorized during the absence of the partners to do everything 
which would be required to be done in connexion with the business, 
in charge of which he was left, and that he was expressly authorized 
to take all necessary steps in regard to the arbitration then pending 

< and which is the subject-matter of the application before me. He 
was, in my view, duly authorized as contemplated by Order 6, 
Rule 14 of the Code. 


Order 3, Rule r requires an application to be made by a party or 
his “recognized agent " except where otherwise expressly provided 
by any law for the time being in force. This exception, in my view, 
includes the provisions in Order 6, Rules 14 and rs. Those rules 
expressly provide the ways and means by which pleadings (which 
by Chapter 7, Rule 8 of the Rules of this Court include the peti- 
tion) shall be signed and verified when the circumstances exist ` 
which are indicated in those rules. In my view, the preliminary 
objection fails and the present petition is not one which should: be 
dismissed by reason of non-compliance with the rules and orders of 
the Code and of this Court. The contracts between the parties are 
dated and December, 1941. Clause 7 provides that all matters, 
questions, disputes, differences and/or claims arising out of and or 
concerning and/or in connerion with and/or in consequence of ‘or 
relating to the contract whether or not the obligations of either ot 
both parties under the contract be subsisting at the tim: of such 
dispute and whether or not the contract has been terminated or 
purported to be terminated or completed shall be referred to the 
arbitration of the Bengal Chamber of Commerce under the rules of 
its Tribunal of Arbitration for the time being in force and according 
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to such rules the arbitration shall be conducted. Clause 10 provides 
that in any case where the buyers purport to reject the tender 
of jute for any reason and the dispute is referred to arbitration 
as provided for in clause 7 the parties specifically agree that any 
award made may inter alia provide for the replacement of the 
tender whether or not the due date or any extended’ date has 
expired. Another provision in the contract is that if the jute be not 
sound, the buyer has the option to cancel the parcel and to ask for 
a fresh tender. — 


Although there were two contracts and two complaints regarding 
the quality of the jute the wording of the contracts and the com- 
plaints are identically same in regard to the qualities. There were 
two deliveries under the contracts and the complaint in regard to 
each delivery are also identical although of different dates. It is 
convenient to refer to the earlier complaint and communication in 
regard to it with the Chamber's Tribunal of Arbitration. On roth 
February, 194a the respondents, as buyers, wrote to the Registrar 


of the Tribunal of Arbitration that they begged to submit the dis- / 


pute mentioned in the letter arising out of inferior quality of jute 
supplied by the sellers for decision by the Tribunal of Arbitration. 
The letter proceeds as follows :— 


We found on inspection that the jute was very inferior in 
quality. We therefore claim for an adequate allowance thereon 
for the defects. In these circumstances we pray that the learned 
arbitrators may be pleased to award that the sellers do pay us an 
adequate allowance for quality and condition in respect of the 
goods. . 

A similar letter was written on 18th rere The award of 
the arbitrators was published on rrth March, 1942 and its terms 
are set out in a letter written by the Registrar of the Tribunal of 
Arbitration addressed to the applicants dated rath March, 1942. 
The relevant portions are as follows :—(1) That the jute is nota 
fair tender under the contract ; (a) That the buyers shall have the 
follówing options to be declared within five days from the date of 
the award ; (a) That the buyers may accept the 257 bales of jute 
in dispute at the contract rate subject to an allowance of Rs, 4-8-0 
per maund on account of quality ; or (b) That (subject to all bales 
opened for inspection and arbitration purposes being retained and 
paid for at the contract rate subject to the aforesaid allowance) 
the buyers may reject the parcel and treat that portion of thé 
contract aa cancelled ; or (c) That [subject to ag in (b)] the buyers 
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may reject the parcel and claim a fresh tender within 30 days from 
the date of the award, s 

The objection which is made by the applicants to the award is 
that the arbitrators have exceeded their jurisdiction, inasmuch as 
the questions which required their decision were only two, firstly, 
the quality of the jute, whether it was defective or not, and secondly 
if defective the amount of the allowance which the buyers were 
entitled to receive against the purchase price. That in addition to 
dealing with the matters which they were required to decide the 
arbitrators have given to the buyers two further alternatives, namely, 
either to reject a part of the goods and treat that portion of the 
contract as cancelled or that they can reject the goods and claim a 
fresh tender within 3o days. It iscommon ground that arbitrators 
can publish an award in an alternative form and complaint is not 
made on that account, The letters of roth and 18th February, it is 
argued on behalf of the applicants, make it quite clear that the 
only two matters which required the decision of the arbitrators are 
those which I have previously indicated. The arbitrators, therefore, 


` having given the buyers two'slternatives in addition to -affording 


them the relief which they sought, it is contended they have 
‘exceeded their powers or jurisdiction. Reference has been made 
to some extracts from Russell on Arbitration. The accuracy of 
the passages has not been challenged, In Edition 11 at page 376 the 
following appears : 

Another and important rule is that the arbitrator must decide 
neither more nor less than the disputes submitted to him, otherwise 
the award may be, set aside. 

And on the same page : 

Where the submission under the statute under which he is acting 
prescribes his powers or duties, he must strictly observe and comply 
with the same. 

At page 79: 

The question over what subject-matters the arbitrator is to exer- 
cise his powers, must be answered by a reference to the particular . 
words of the submission enumerating the subject-matters Ifthe 
arbitrator adjudicates]upon matters beyond the limits of the submis- 
sion the award will be bad in toto. 

And lastly at page 22 : 

Where on disputes asto the quality of goods delivered in one 
case the question only of .the buyer's right to reject the goods in 
consequence of alleged inferiority, and in another case the question 
only whether the goods were deficient in quality, was referred, it 
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-was held that the arbitrator was not entitled to make his award that 
the purchaser should take them at a reduced price. 

Several authorities are cited in support of the passages which I 
have quoted but as the principles are not disputed, reference to 
these authorities is not necessary. Learned Counsel on behalf of 
the respondent buyers in his argument contended that the submis- 
sion to arbitration was not under the letters of roth and 18th 
February. Under the Arbitration Act, 1940 the question of a sub- 
mission no longer arises and the right and authority of the arbitra- 
tor rests upon the arbitration agreement made between the parties. 
This agreement is contained in clause (7) of the contracts, the terms 
of which I have earlier quofed. Learned Counsel pointed out that 
under this clause the arbitrators had authority and jurisdiction to 
deal with all-questions, disputes and differences arising out of and/ 
or concerning and/or in connexion with and/or in consequence of 
or_relating to the contract, and that this clause gives full authority 
to the arbitrators to make an award in the form in which they 
published it. 

He pointed out that if the jute was not sound, that is, was not of 
the contract quality, the respondent buyers had the option to cancel 
the parcel and to ask for a fresh tender, and also by clause 10 of 


the contract in case the buyers purported to reject the tender for . 


any reason and the dispute was referred to arbitration as provided 
in the contract the parties had  speciücally agreed that any 
award might inter alia provide for the replacement of the 
tender. 

The two letters of 10th and 18th February 1942 in which the 
respondents informed the Registrar of the Tribunal of Arbitration 
of the disputes are contained upon a printed form provided for that 

"purpose, <A portion of this form has been deleted by the respon- 
dents. One deleted portion is to the effect that the goods were poor 
in quality and had therefore been rejected. There is nothing before 
me which justifies any suggestion that the goods were rejected. 
The two letters make it quite clear that the respondents sought only 
for reductions in price on account af the defective quality. 
Clause xo of the contrect can be brought into operation only when 
the buyers have purported to reject the tender for any reason. 
From the two letters it would seem that no rejection had taken 
place, that the buyers were prepared to accept the goods but that 
they wished for the price to be reduced. Similarly, the other 
provision in the contract, that if the jute was not sound the buyers 
gould reject and call for afresh tender does not arise. Jt isin 
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respect of the buyer's right to reject and also to claim a fresh tender 
that the alternative reliefs have been granted whilst it is correct 
that since the recent Arbitration Act there need be no jurisdiction 
of the arbitrator is to be ascertained from the agreement for arbi- 
tration, which in this case is contained in the contract, nevertheless 
when the parties set out specifically what disputes have arisen and 
what relief is sought in consequence of the alleged default by one 
party, it seems to me that there are only matters upon which the 
arbitrators are required to inquire and to adjudicate. The only 
relief claimed in the present case was confined to an allowance 
being made in the price on account of the defective quality. The 
buyers never sought to have other awards given dealing with rejec- 
tion and fresh tender of the goods. By adding to their award 
paragraph 2 (b) and (c) above, it seems to me that the arbitrators 
have gone beyond what was required for their consideration and 
have decided questions beyond which they were required to adjudi- 
cate. This being the case it must follow that the award is void in 
toto and must be set aside and there will be an order accordingly as 
sought in the petition. The respondents must pay the costs of 
the application. 
E. D. Award declared to be void and set aside. 





APPELLATE CIVIL. 


Before Mr. Justice Syed Nasim Ak and Mr. Justice 
A. L. Blank. 


KALIDAS BOSE 
v. 

MAHENDRA NATH MUKHERJEE.* 

Bengal Tenancy (Amendment) Act, (XVIII B.C. of 1940), section 168A (2)— 
Tenure other than defaulting tenure sold before the operation of the seciion— 
Delivery of possession, if can be resisted, 

* Appeal from Appellate Order No. 263 of 1941, against the order of E. S. 
Simpson, Esq., District Judge of Hooghly, dated the rst September, 1941, 
affirming thatof M.N. Ghatak, Esq , Subordinate Judge, and Court, Hooghly, 
dated the 19th April, 1941. i 


Vor, 77.] nion court. 


Sub-rule (2) of. section 168A of the Bengal Tenancy Act contemplates a case 
where the property was attached before the Amending Act came into force but 
was not actually sold. 


So section 168 A(23) does not bar delivery of possession of property (other 
than the defaulting tenure), which had been attached and sold before the section 
came into operation, The decree-holder obtained a valid title to the proporty by 
bis purchase. 

Appeal by the Judgment-debtor. 

The material facts will appear from the judgment. 

Mr. Tagendra Chandra Ghose for the Appellant. 

Messrs. Hiralal Chakravarty and Rabindra Nath Bhattacharyya 
for the Respondent. 

The judgment of the Court was as follows : 


The respondent obtained a decree for arrears of rent of a putni 


held by the appellant under the respondent. The putni was sold : 


under the Putni Regulations. The respondent thereupon attached 
certain other immoveable properties of the appellant in execution 
of this decree and purchased those properties at the auction sale. 
This sale was confirmed in the year 1936. Section 168A of the 
Bengal Tenancy Act was introduced after section 168 of the said 
Act by the Bengal Tenancy Amendment Act, 1940 which came into 
force on the gth January, 1941. The Respondent thereafter made 
an application for delivery of possession of the properties purchased 
by him in execution of the rent decree. The appellant objected to 
this delivery of possession on the ground that in view of the provi- 
sions of section 168 A(a), the respondent was not entitled to get 
possession of the properties purchased by him. This objection was 
overruled by the Subordinate Judge. The respondent thereupon 
appealed to the First Appellate Court. The learned District Judge 
has dismissed the appeal on the ground. that the appeal against 
the order of the Subordinate Judge rejecting his application 
was incompetent. Hence this second appeal by the judgment- 
debtor. 

The contention of the appellant is that the learned District 
Judge was wrong in holding that the appeal to him was incompetent. 
Assuming that this contention is correct, we are not prepared to 
interfere with the order of the Subordinate Judge dismissing the 
objection of the appellant to the delivery of possession of the 
properties purchased by the respondent, inasmuch as section 168. 
A (2) -does not apply to a case where the property was attached 
and sold before the Amending Act of 1940 came into operation. Sub- 
rule (2) really contemplates a case where the property was attached 
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before the Amending Act came into force but was not actually sold. 
It may be that the question of delivery of possession between the 
judgment-debtor and” the decree-holder auction-purchaser, is a 
question under section 47 of the Code of Civil Procedure. But 
from that it does not follow that where the property was sold before, 
the Amending Act of 1940, the decree-holder did not obtain a valid 
title to the said property by his purchase and consequently he is not 
entitled to obtain possession from Court. As the respondent’s 
title to the properties purchased by him was completed beford the 
new Áct came into operation, he is entitled to get possession of 
the properties purchased by him from Court. 

The resultis that this appeal is dismissed. There will be no 
order as to costs in this appeal. 


Let the records ba sent down as early as possible. 
P. R. Appeal dismissed. 


| ORIGINAL CIVIL 


Before. Mr. Justice G. D. Mc Nair. 
PRAMATHA NATH ROY 


p. 
KANAKENDRA NATH TAGORE AND orHERS.* 


Bengal Money Lenders, Act (X B.C. of 1940), sections 30 and 56 (1) (d)— 
Interest paid, how appropriated—Method of accounting —Hecess payment 
of interest beyond statutory rate, if can be credited towards principal, —— 
The practice of Courts is to appropriate payments made upon a bond, first to 
the interest due thereon and thereafter, if any balance remain, to the principal, 
but that general rule is inapplicable where there is appropriation of the sum 
tendered by either party. is 
The effect of the provisions of the Bengal Money Lenders Act -seem to be 
that any interest paid in excess of tha rate permitted should be brought into 
account and credited at any rate in the first Instance against Interest due. The 
excess payment which may have been made by way of interest should be. 
repaid or credited to the borrower by way of Interest. All that the borrower is 
allowed under section 36/1) (d) of the Bengal Money Lenders Act is a refund of 
the exodss paid. If the excess is allocated to the prinolpal thers would baa refund 


' * fuit No, 1333 of 1937. 
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of an additional rebate of interest. By allocating the excess payment to a 
reduction of principal, the Interest payable on that reduced principal is similarly 
reduced, thus giring a greater advantage than is Intended by section 36. 

So where in a mortgage bond interest is paid in excess of the statutory rate 
fixed by section 30 of the Bengal Money Lenders Act, and the transaction is 
re-opened the proper procedure is to calculate the interest at the statutory rate 
and to credit the excess payment by way of interest and notas principal. 


Application to vary a report made by the Registrar on a refer- 


ence in a mortgage suit. 

The material facts will appsar from the judgment. 

Mr. A. C. Sircar for the Applicant. 

Mr. Arun Sen for the Opposite Party. 

The judgment of the Court was as follows : 

MoNair, J. :—The plaintiff applies to vary & report made by 
the Registrar, dated aqth April, 1942. That report was made on 
a reference in a mortgage suit. The mortgage was dated r4th 
April, 1931, the principal sum secured was Rs. 135,000, and the 
rate of interest agreed upon was ro per cent. reducible to 9 pet 
cent. on regular quarterly payments. On 16th July, 1934, there 
was & further charge of Rs. 35,000 with similar provisions. The 
mortgagors paid the interest regularly up till July, 1936. The suit 
in which this reference was made, was filed by the mortgagee in 
1937. On 3rd June, 1933, & preliminary mortgage decree was 
passed and the matter was referred to, the Registrar for taking 
accounts. On 1st December, 1941, on an application under the 
Bengal Money Lenders Act, the decree was reopened and the 
Registrar was directed to42ke a fresh account in accordance with 
the provisions of the Bengal Money Lenders Act, interest to be 
computed at the rate of 8 per cent. per annum simple, from the 
dates of the respective mortgages until rst day of December, 1941. 


Both the mortgagee and the mortgagors filed ‘affidavits as to 
accounts. The mortgagee in his account showed a sum of 
Rs. 1,86,000 as bsing due for principal and interest. The mort- 
gagors in their account calculated the sum due as Rs. r,81,000. 
. The difference in the figures is due to the method of calculation. 


The mortgagee has set out the amount of principal, namely ` 


Rs. 1,35,000 and has calculated interest up to the date of. the 
reopened decree, amounting to Rs. 1,134,840. From the total he has 
deducted the amount of intereat actually paid.” With regard to the 
further charge, he has made his calculation in the same manner. 
The mortgagors Have set out in their account the amount of 
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interest paid quarterly at the rate of ọ per cent. as provided, 
by the morigage. They have then shown the amount of interest 
payable -each quarter calculated ‘at 8 per cent and have 
deducted from the principal sum the difference between the 
interest paid at 9 per cent. and the interest payable at: 8 per 
cent. . ; 

After the first quarterly payment, the principal is then shown ` 
at the reduced sum obtained by deducting the difference between 
the interest paid at 9 per cent. and the interest calculated at 8 per 
cent. The interest is therefore calculated: on the reduced prin- 
cipal. The learned Registrar has accepted the mortgagors’ figures 
and held that the excess amount of interest, beyond that calculated 
at the rate of 8 per cent mist be appropriated towards principal. 
The mortgagee contests the learned Registrar’s finding and seeks 
to have his report varied by having the accounts taken on. the 
basis which he has adopted during the reference. The Bengal 
Money Lenders Act, section 30 (1) (c) provides a maximum rate 
of interest, on a secured loan of 8 percent. Section 30 (a) pro- 
vides, in effect that no borrower shall after the commencement of 
the Act be deemed to have been liable to pay interest in excess of 
8 percent. Turning to section 36(1).(d) of the Act, we find the 
provision that any interest excess of 8 per cent, paid or- allowed in 
account, must.be repaid or allowed. 

As I construe these provisions, the intention of the Legislature 
seems to be that any interest paid in excess of the rate permitted. 
should be brought into account and credited at any rate in the 
first instance against interest due. The first payment of interest was 
made at the rate of 9 per cent. three months after the mortgager 
There is no doubt that the payment then made was made by way of 
intereat, it was accepted as such by the mortgagee, and credited. 
as interest in the accounts. Neither borrower nor lender copld 
anticipate the provisions of the Bengal Money-Lenders Act, and 
they were both paying and receiving the money tendered as and 
by way of interest. It istrue that the practice of the Courts is to 
appropriate payments made upona bond, first to the interest due 
thereon, and thereafter, if any balance remain, to the principal ; but. 


. tbat is the general rule which is inapplicable where there is appro» 


priation of the sum tendered by either party. The money in my 
view was paid as interest and retains its character of interest, 
Under the privisions of the Act to which I have referred, the 
intention seems to be that the excess payment which may have 
been made by way of interest, should be either repaid or credited 
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to the borrower by way of interest. All that the borrower is 
allowed under section 36 (r) (d), is a refund of the excess paid. 
If the excess is allocated to principal, there would be a refund in 
effect of an additional rebate of interest. By allocating the excess 
payment to a reduction of principal, the interest payable on that 
reduced principal is similarly reduced and the mortgagor would, 
in my opinion, obtain a greater advantage than seems to have bee1 
intended by section 36. It is further argued that the method of 
accounting adopted by the mortgagors is incorrect because the 
- excess payment of interest was paid as interest and accepted as 
Such and cannot be allocated to principal The mortgage deed 
provides- that the principal does not become due until January 
1933 0r 1935 if interest is paid regularly ; and there are similar 
provisions in the deed of further charge. In neither deed do the 
parties contemplate repayment of the principal by instalments 
before the due date. As was said by Warrington J.in Wrigley v. 
Gill (1) a mortgagee is not bound to accept payment by driblets, 
but is entitled to have the account taken as a whole, and not to 
be treated as repaid until that account has been so taken. 


Those remarks of the learned Judge were made with reference 
to the question whether rests should be ordered in the accounts or 
not. On behalf of the applicant in this case it is argued that the 
Registrar has taken the account on the basis of quarterly rests, 
a method which he is not entitled to adopt unless go directed by 
the order. This argument is based on the fact that the interest 
was paid regularly for a number of years, every quarter, and in 
the method adopted by the mortgagors and approved by the 
Registrar, the accounts’ have in effect been taken with quarterly 
rests. The arguments on behalf of the applicant must prevail ; 
and in my opinion the method of accounting which he has adopted 
is the method intended by the. Bengal Money Lehders Act. The 
report will be varied accordingly. The plaintiff is entitled to 
the costs of the Reference and of this application. Certified for 
council. 


E. D. . - Application allowed. 


(1) [1505] 1 Ch. 241 (254). 
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APPELLATE CIVIL, 
Before Mr. Justice N. G. A. Kdgley. 


RAI RAMESWAR NATHANY (DUDWALI) 
BAHADUR 


v. 


SUBODH GOPAL BASU.* 


Record-of-Righis, earlier and later—Whick to be preferred—No attempe io 
gei later entry corrected—Nature of presumpiion—Revenno Sale Law, sec- 
tion 37 (4)—Protected imieresi—Garden, what is—Plots enclosed within 
pucca walls, with vegetables grown thereon, if such ‘garden’, 


A pemon purchased some property appertaining to Touzis Nos. 6 and 6/1 
at a revenue sale held in 1996, After purchase, he sought to annul encumbrances 
under section 37 of the Revenue Sale Law. Theonly dispute is, whetber he 
is entitled to annul as an incumbrance the tenure in respect of three plots of 
land, The Petty Settlement record of 1910 shows that the plots in dispute 
were held under three estates namely Touris 6 and 6/1 (subsequently amal- 
gamated as tous! 12) and 14. The entry in the Record-of-Rights of 1931 
shows this property as appertaining to the amalgamated Touris Nos, 6 
and 6/1, The question arose, whether the later or the earlier ‘record was to 
be preferred. Further question arose, whether the plots in dispute consti- 
tuted a ‘garden’ within the meaning of section 37 (4) of the Revenue Sale Law 
and as such was a protected interest and not lable to be annulled by the pur- 
chaser. The High Court in Second Appeal: 

Held, (1) The later Recocd-of-Rights 1s presumed to be correct, 

A finally published Record-of-Rights must be regarded as presumptive 
evidence with regard to the conditions which existed at the time when the record 
was prepared. ; 

Bhupendra Kriskna Ghost v. Abdur Rakaman (1) followed. 

If any party is aggrieved by an incorrect entry in the later record he may get 
it corrected under the Bengal Tenancy Act. But if not so done, it must be 
taken that the entries in the later record-of-rights are correct until the contrary 
is shown. 

(a) In order to ascertain whethera plot of lend isa garden or not [within 
the meaning of section 37 (4), Revenue Sale Law], one of the principal elements 
to be taken into consideration is whether the land has been enclosed for the 
purpose of growing vegetables, fruit or flowers, as opposed to a feld which 


*Appeal from Appellate Decree No. 278 of 1940, against the decree of M, 
H. B. Lethbridge, Esq., District Judge of 24-Parganas at Altpore, dated 
the 1st September, 1939, affirming that of Phanindra Kumar Sinha, Esq., Sub- 
ordinate Judge, rst Additional Coart, Allpore, dated the 12th December, 1938. 

(1) (1935) 61 C. L. J. 18. 
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has been left open for the ordinary purposes of cultivation as carried on Ina 
village. 

It is Immaterial whether the plants grown on the land have to be planted 
, very year or are of a permanent nature. < 

Appeal by Defendant No. 2. 

Suit for declaration of title and recovery of khas possessiòn. 

The material facts will appear from the judgment. 

Dr. S. C. Basak and Mr. Jitendra Nath Guha for the Appellant. 

Messrs. Atul Chandra Gugta and Joy Gopal Ghose for the Res- 
pondent. 


The judgment of the Court was as follows :— 


The appellant in this case is defendant No. s, Rameswar 
Nathany and the appeal arises with reference to a suit brought by 
the plaintiff for recovery of khas possession and a declaration of 
his title in respect of certain land. His case was to the effect 
that he had purchased some property appertaining to touzis Nos. 
6 and 6/1 ata revenue sale which was held in 1936. After his 
purchase he sought to annul all encumbrances under these touzis 
under the provisions of section 37 of the Revenue Sale Law and 
the only dispute which arises in connection with the present appeal 
is whether the plaintiff is entitled to annul as an encumbrance the 
tenure of the contesting defendant (defendant No. 2) in respect of 
three plots of land numbered 76-211, 76-212 and 77-214. 

The first point argued by the learned Advocate for the appel- 
lant is that the lower appellate Court was wrong in holding that 
certain entries contained in the record-of-rights as published in 
193t should be preferred to some other entries relating to this 
land in the petty settlement record of rgro. The latter record 
shows that the plots now in dispute were held under three estates 
namely touzis Nos. 6, 6/1 and 14. Admittedly, touzis Nos. 6 and 6/r 
have now been amalgamated but the appellant contends that it 
should have been held that the land in dispute appertaing at present 
to two estates touzi No, ra, touzi No. 14 and the amalgamated estate 
formerly consisting of touzis Nos. 6 and 6/1. On this basis Dr. Basak 
contends that, after the. revenue purchase by the plaintiff, there 
could not be any partial annulment in respect of a tenure held 
in this way. The lower appellate Court has preferred to accept 
the entry contained in the record-of-rights of 193: wherein 
this property is shown as appertaining to the amalgamated touzis 
Nos, 6 and 6/1. On this finding no question of the partial annulment 
of an encumbrance arises and the learned Judge has held that 
the encumbrance in question is liable to be annulled, 
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“The learned Advocate for the appellant argues that no pre- 
ference should have been given by the learned Judge to the later 


‘record and he contends that evidence should haye been taken 


with regard to the correctness of the entries containéd in the 
records of 1910 and 1931. In this connection, it was pointed out 
by Mr. Justice M. C. Ghose in the case of Bhupendra -Krishna 
Goss v. Abdur Rahaman (1) that “when there is a conflict be- 
tween an old recordeof-rights and a recent record-of-rights the 
recent record is to be.presfimed to be correct unless it is proved 
by evidence to be incorrect”. I am entirely in agreement with 
this view. A finally published record-ofrights must be regarded 
as presumptive evidence with regard to the conditions which existed 
atthe time when the record was prepared. Between 1919 and 
1931 it is only reasonable to suppose that many changes may have 
taken place with regard to the lands now in suit and it is probable 
that because such changes had occurred with regard to many 
holdings situated in the area in which the settlement was made, 
the new settlement of 1931 was considered - necessary. In any 
case, if any party is aggrieved by an incorrect entry in the later - 
record he is afforded an opportunity of getting it corrected under 
the provisions of the Bengal Tenancy Act. As regards the three 
plots now in dispute no recourse’ was taken to this machinery. 
It must be taken therefore that the entries contained in the later 
record-ofrights are correct until the contrary has been proved. 
The appellant has not succeeded in showing the incorrectnesss of 
the entry in ,the record-of-rights which shows the property now 
in dispute as having been held under the.amalgamated touzis Nos. 6 
and 6/1. So, this argument fails. . 

It is, however, contended by Dr. Basak that, in any event, his 
client is entitled to the protection afforded by section 37 (4) of 
the Revenue Sale Law under which land whereon gardens have 
been made may not be treated as an encumbrance liable*to be . 
annulled. With regard to this point the learned Judge has held 
that these three plots did not constitute a garden on the ground 
that “it is clear that there must be a garden or plantation in which 
some capital has been sunk”, Mr. Gupta on behalf of the res 
pondent argues that the learned Judge has adopted a correct view 
on this point and he further, contends that the land cannot be 
said to constitute a garden unless it is in effect a plantation of a 
permanent nature containing trees or plants which do not require 
to be replanted from year to year. The entry in the  record-of- 

(8) (1985) 61 C. L. J. 18. i e cs 
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rights of 1931 describes these three plots as garden lands and the 
learned Judge bas referred to the evidence which indicates that 
vegetables are grown thereon. It seems to be clear from 
the entry contained in the record-of-rights and the evidence 
to which the learned Judge has referred in his judgment that the 
three plots of land round which this dispute centres in fact cons- 
titute vegetable gardens. In this connection, it is significant 
that in bis report the Commissioner draws attention to the fact 


that these plots are enclosed within pucca walls. In the Oxford - 


English Dictionary a garden is defined as an enclosed piece of 
ground devoted to the cultivation of flowers, fruit or vegetables. 
I think this definition is of very considerable assistance in connec- 
tion with the construction of section 37 (4) of the Revenue Sale 
Law. In order to ascertain whether a plot of land is a garden 
or not, one of the principal elements to be taken into considera- 
tion is whether the land has been enclosed for the purpose of 


growing vegetables, fruit or flowers, as opposed toa field which. 


has been left open for the ordinary purposes of cultivation as 
carried on in a village. , Provided the land contained within the 
enclosure is ordinarily used for this purpose it seems to me that 
it is immaterial whether the plants grown on the land have to be 
planted every year or are of a permanent nature. In this view 
of the case I must hold that the three plots of land with which 
this appeal is concerned must be regarded as gardens and they 
are, therefore, protected under the provisions of section 37 (4) 
of the Revenue Sale Law. f 

It follows, therefore, that the judgment of the lower appellate 
Court must be set aside. The plaintiffs title as purchaser in 
the revenue sale of 1936 will be declared but it will not be 
allowed to obtain khas possession of the three plots mentioned 
above. É 

The appellant will be entitled to his costs in this Court, 

The parties will bear their own costs in the Courts below. 

Leave to appeal under clause 15 of the Letters Patent is 
refused. 


A. K, D. Ge 5 P. 8, Appeal allowed in part. 
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DUI Mr, Justice B. N. Raw and Mr. Justice 


C. C. Biswas. 
Cot, - CHOWDHURY MOHAMMAD MANJURAL 
1943; : mE HAQUE AND OTHERS. 
Fanuary, 11, 12, v 
13, 14, 15,19 90, - 
"m SEBAIT OF SRI SRI ISWAR LAKSHMI NARAYAN - 


JEW THAKUR, SRI SRI ISWARI SARADIA 
DURGA DEBI THAKURANI AND SRI 
SRI ISWARI JAGADHATRI DEBI 
THAKURANI, BISSESSWAR 
BANERJEE.* 


Swit for declaration that ordar by Beard of Revenus salting aside sale is void and 
ultra vires —No prayer for possession at consequential reliaf—Such suit, if one 

` for declaration ef title and if mtintainas!s—Specific Relief Act (I af 1877), 
section 43 and Code of Civil Precedure, (Act V of 1908) section 9 and order 7 

' rule 7—Section 42, if exhaustive as to powsr of Court io make decrees merely 
declaratory—Decree merely defining righis and decree both defining rights 
and giving present relief—Pomer of Court in each oase governed by, which 

provisions—Previso to section 41, if a b1r—Any farther relief, if nseded— 
Collector, who made previous erder for dslivery of posssssion, or Beard of 

` Revenus or particular member thereof whose order complainsd of, if a neces- 
sary or proper party—Bengal Land Rewemus Sales Act (XI ef 1859) and 
Bengal Beard of Resens Act—Member ns longer in ofice, no relief prayed . 
fer against him personally, his interest mot in any way affected, geod faith 
not disputed—Boerd’s order, if intra vires—Act VII ef 1868, section 3 and 
Act XI of 1859, section 25—Appont to Commissioner presented. after Goth day 
and rejected as time-barred —Passing of final orders not tus pended by 

' Commissioner mer cass represenied io the Beard—Board, if has inherent 
power to æi aside the sale—Boart, tf acting as Court in setting aside sale— 
If se, if cam ex'rciss inherent powers—Act XI of 1359, section 37, YS 
applies ?-Rogulaiien I af 1829, section 4, effect of, as te control of Board in 
respect of exercise of powers by Commissioner —Civll. Court, tf kas jurisdic- 
tion do pronmace Board's order oltra vires—BDexgal Board ef Revenue Act, 
1913, section 6, effect of —Beard's order undar, if final—Act XI ef 1859, 
“section 33, effect of, on sale under séction 14—Such sale, where there were 
arrears ef reoenue, (fend when may be, annulled by Civil Court under 
section 33—If may be s dona at the instance of defendant im a colateral 
ProveddingsSection 14, Collector if may proceed under, when there are no 
Bids at the sale of separate account? under section 13—Section 58, rs 
part, if applies to suck cases—‘Hstate’, what is—Áct VII of 1868, section 1, 

definiting ‘eriat’, if applies is section 58, 15i pert — Mict. 
* Appeal from Original Decree No. 73 of 1940; against the decree of 


Di N. Basu, Esq., Subordinate Judge of Birbhum, at ame dated the 3eh 
March; 1940. 


Vow. 47.) . , mon cost. . 

On Jangary 8, 1937, a separate account (No. 2) of a revenue-paying estate 
was put up to sale under section 13 of the Bengal Land Revenne Sales Act (XI af 
1859) for the realisation of an'arrear of land revenue. As no bids were forth- 
coming, the Collector, proceeding under section 14, stopped the sale and made 
the requisite declaration for the sale of the entire estate. On January 11; 1937, 


' a cosharer in the zemindary (plaintiff) asked the ‘Collector for permission ` 


to purchase the aforesaid separate account (No. 2) by paying the arrear due 
therefrom. This was allowed and the arrear paid in. On January 19, 1937, 
the Collector declared him purchaser of the defaulting share. No appeal having 
been preferred agalnst the slo within the prescribéd' period of 6o days, the 
` sale was confirmsd, On April 55.1997 a sale oertlicate was issued to the sald 
co-shater purchaser under section 35 of the Act. On April 7, 1937, the Collector 
ordered delivery of possession to him under section 29. Before this order could 
be carried out other co-sharscs (defendants) preferred an appeal to the Commis 
sioner On May 1, 1937 praying that ths sale be set aside. The appeal was out of 
time, and as the appellants were unable to prove that they were entitled tO an 


33 


extension of time on the ground of fraud, the appeal was rejected ‘oa May in ` 


1947. On May 35, 1937, they presented a petition tothe Board of Revenue 
against the Commissioners order. The Board called for the records anda 


report from the Commissioner, and on September 13, 1937, after perusing ' 


both set aside the sale. The Board was of opinion that the Commissioner 
could extend the time in the present case on the ground of manifest injustice, 
that the sale law should be ‘administered lenientiy, that all final Courts 


_incloding reveaue Cotrts have an inhereat power to make such orders as may’ 


be necessary for the sake of justloe and that the Board bas a power of oontrol 
over the proossdings of Con nisstoners, and in that view of the matter overruled 
the objections based o1 abseoo-of juriwlictioa and set aside the sale. To set 


aside this order of the Board dated the 13th September, -1937 the auction» ` 


purchaser broaght a suit asking that the Board's order be declared slira vires, ' 


void and unonforceable “and set aside and that the plaintiff be entitled to get 


possession of ths property in suit under section 29 of the Bengal Land Revenue ` 


Sales Act, The suit was decreed by the trial Court, On appeal tothe High 
Court, the following points of law wace ralsed ; (1) that the suit is not maín- 
talnable, (i) witho ıt a prayer foc recovery of possession as consequential relief 
and (il) without the addition of the Collector asa party ;.(a) that the Board's 
order was ixtra vires according to section a of Act VII of 1853 read with 
section 36 of Act XI of 1859,. and ssctlon 4 of Regulation I of 1899; (3) that if 
the Board's order is invalid, so is the sala by the Collector as the latter could 


not proceed under section 14 there having been no bids stall; that the juris- 


diction of the Civil Court to annul the sale is excloded by section 33 of Act XI 
of 1859 1 


Held; (1) the power of the Courts in India to make merely declaratocy’ 


decroes In the sense that they “mecely serre to define rights, without gtving 
present relief is governed éntirel by section 42 of the Specific Relief 
Act. 7 i mox A 


` Sheo parsan Singh v. Ramnandan Singh (1) and Kathame ' Naickiar v. Dera: 
(1) (1916) Ls. Re 43 Í, A. gry L La Re 43 Gak, 694 ; a3 C, bi. J. Gare 


E 


r 
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= singa Teoer (1) explained and followed, and Illustrations to section 42, Specific 
1943. . Rellef Act referred to. i 
Chowdhury Moham- But where, as here, a decree’ has the effect of givicg present relief as well, 
mad Manjural Haque the powtr to make it will be governed by the general provisions of the Code of 
Y Civil Procedure, ¢. g., section 9 or ocd x 7 rule 7 of the Code and not by 
Bese of Sed Sal * section 42 of the Specific Relief Act. 
Narayan Jew, Sheoparsan Singh v. Ramnandan Singh (a) and Kathama Natckiar v. Dera- 
bakur, singa Teoer (1) and Illustrations to section 42 of the Specific Relief Act explained 
and distinguished. 
Fischer v. Secretary of State for India in Council (3) explained and followed. 
Even assuming that the Specific Relief Act applies to such a suit as the 
present one, the Proviso to section 42 is not a bir to a deolaration of plaintiffs 
title because the plaintiff was not required to seek further relief as the annulling 
of the Board's order for which the suit is beought would glve him all that he 
wanted. 
Fischer v. Secretary of State for India in Council (3) referred to. 
Again, in terms of section 42 of the Specific Relief Act, the plaintiff may 
à institate a sult against the defendants, but not against the Collector as the 
latter bas not denied, noc is he interested to deny the plaintiff's title, although 
he could do nothing to assist the plalntiff after the Board of Revoaue had set 
asido the sale. ` 
The Board of Revenue cannot be med in its official capacity either In the name 
of the Board itself or ia any other name, for the purpose of impugning an order 
passed by the Hoard. The only way of impleading the Board of Revenue in the 
present sult would have been by impleading the member of the Board in his 
individual capacity and in hls own name, There being no provision in the Bengal 
Land Revenue Sales Act or the Bengal Board of Revenue Act giving protection 
to persons passing orders |t must be taken that the Member of the Board in 
annulling the salo is not acting fudiclally and is not protected from suit in cases 
like the present. But in the circumstances of the present chee, he is nota 
neoessary party, because he is no longer In office, the plaintiff does not pray for 
any relief against him personally, his good faith is not disputed, his interests are . 
in 00 way affected by the result o£. the litigation and because his presence before 
the Coart is not nec smary in order to enable the Court effectually and completely 
to adjodioate upon the questions Involved in the suit. 
P Baijnath Ram-Goenha v. Nanda Kumar Singh (4) followed. 
China Mutual Steam Navigation Company v. Maclay (5); Bombay and 
Persia Steam Navigation Company v. Maclay (6) and O. Martineax & Sons, 
. Limited v. City of Montreal (7) referred to. ° 
^. (3) Where the Commissioner did not suspend the passing of final orders In an 
: appeal nor did he represent the case to the Board, the latter could not annul 
tha sala uidor section a0 of tbs, Bengal Land Kersane Sales Alat, a 5 


x. (1) 1875) L. R. al. A. 169 j 15 B. L. R. 83, 
(2) (1916) L. R. 43 L A. 9r ; I. L. R 43 Cal 654 ; 23 C. L. J. Gar, 
(9) (1899) L. R. 26 I. A. 16; I. L. R, 22 Mad. 270. 
(4) (1913) E. R. 40 L A. 54; I. L. R. 40 Galo. 55a ; 176, L. J. 583. 
(5) [1918] 1 K. B 33. (6) (1920) 3 K. B. 404. 
(9) [1933] A. C. 113, 131 and 128. 
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"Besides the powers conferred by section 26, the Board has no inherent powers 


= to set aside the mlo because, in the first place, the Board in setting aside the 
salo Is not acting asa Coart and because In the second piace, inherent powers ` 


cannot be exercised in matters for which the statute has made express provision 
and in a omnner calculated to defeat the statutory provision. Unless the 
Com nissloner recom nends and the Boird coacars, a mlo cannot be set aside 
merely because of hardship or injustice. 

The Aot of 1859 contains no prorisioa giving the Board a rasal power of 
revising the Commiss{onez’ s orders. 


Section 6, Bengal Bowd of Revenue Act, 1913 does not affect the jurisdiction 
of the Civil Court to pronounce the Boird’sorder s/tra vires, where the latter 
acts without jurisdiction. 


(3) A wile, held under section 14 of the Bengal Land Revenue Sales Act, in 
a case where there were arrears of revenos cin Only bs annulled by a Civil Court 
upon the groands and subject to the conditions prescribed under sectioa 33 of 
the Act at the instance of the plaintiff Ina suit brought for the purpose and 
not at the instance of a defendant in a collateral action or prooeeding. 


Bengal Land Reyenae Sales Act, 1859, Section 59 applies only to the 
integral estates, 2 . 

The procedure prescribed in section 14 of the Bengal Laud Revenus Sales Act 
applies just as much when there are no bids and the sale proves wholly abortive 
as when the bidaare insuffüclent and the sale proves partially abortive. 


Makomed Fan v, Ganga Biskun Singh (1) referred to. 


So, a Collector my follow the course laid down'in section 14 where there-are . 


no bids at all at the sale of a separate account held under section 13. 
Appeal by the Defendants, l 
Suit for a declaration that a certain order made b the Board of 


Revenue, Bengal, setting asile a sale, is #/tra vires and void. 
The material facts will appear from the judgment. 


Messrs. Girija Prasanna Sanyal, C. F. Ali and Purna Chandra 


Basu for the Appellants, 
Messrs. Hiralal ion and Syamadas Bhattacharjee for 
the- Respondents. 
C. A. Y. 
The judgments of the Court were as follows :— 
Rau, J. :—Thisappeal is by the defendants in a suit fora 
declaration that a certain order made by the Board of Revenue, 


Bengal, on September 13, 1937 was stra vires and void. ` The facts - 


are briefly these : 
The revenue paying estate bearing Towi No. 655 of the 
Birbhum Collectorate comprises four separate accounts; viz., Nos. 1, 
, 2 and 3 and the "Ejmali" or residuxry account. We are concerned 


. (D (1911) I. L. R. 38 Calc. 537 (P. C.) ; L- R. 38L 4.80 ;-13 C.L J. Sas. 
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in this case mainly with separate account No. a comprising 6 annas 
odd of the estate. The annual revenue payable in respect of this: 
separate account is Rs. 1491-9-4 pies in four Kists or instalments, 
namely, Rs. 21-12-23 in respect of the quarter March 29, June 28, 
for which the latest date of payment is June 28 (rst of June Kist) 
Rs.89-13:3 in respect of the quarter Juno 29—September 22, for 
which the latest date of payment is September 23 (and or September 
Kist) ; Ra. 624-6-7 in respect of the quarter September 29—January 
12, for which the latest date of payment is Janüary rz, (3rd or 
January Kist); and Rs. 755-9-4 pies in respect of the quarter 
January 13—March 28 for which the latest date of payment is 


. March 28th (4th or March Kist). 


“We are mainly concerned here with the second Kist of the year 
1936-37 amounting to Rs. 89-13-3 for which the latest date of 
payment was September 28, 1936. There are nine co sharers in this 
separate account who are defendants Nos. 1 to 9 in this suit, By 
& private apportionment amongst themselves defendants Nos. 1 and 
2 appear to have arranged to pay 4/sths of the revenue and 
defendants Nos. 4 to 9, the remaining 1/sth. Accordingly, defen 


. dants Nos. 1 and 2 paid their share of the September Kist amounting 


to Rs. 71-12-6 pies. There was also an excess payment of Rs. 1-12-4 
pies made towards the first Kist and carried forward to the second. 
This left Rs 16-4-5 pies to be paid by defendants Nos.4 to 9 
before September 28. But there was sent on their behalf a money 
order of only Rs. 3-14-3 on account of land revenue on Septem- 
ber 22, so that there resulted an arrear of Rs. r2-6-2 pies. For 
the realisation of this arrear the separate account was put up to sale 
under section 13 of the Bengal Land Revenue Sales Act, 18:9 
(Act XI of 1 859) on January 8, 1937. As no bids were forthcoming, 
the Collector, proceeding under section 14, stopped the sale and 
eclared that the entire estate would be sold for arrears of revenue. 


ata future date, unless the other recorded share or shares should 
` within ten days purchase the share in arrear by paying to Govern- 


ment the whole arrear due from the share. On January 11, 1937, 
the plaintiff who was a co-sharer in the zemindary (in the residuary 
account) asked the Collector for permission to purchase the afore- 
said separate account No. 2 by paying the arrear due therefrom. 
This was{allowed ‘and accordingly on January 14,1937 his agent 
paid in Rs. ra-&-a pies. On January 19, 1937, the Collector 
declared him the purchaser of the defaulting share. No appeal 
having been preferred against the sale within the prescribed sixty 
days, it was confirmed, and on April 5, 1937 a sale certificate was 
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issued to the plaintiff under section 28 of the Act. On April 7, em. 
1937, the Collector ordered delivery of possession to him under 1943. 
section 29. This last order has not yet, however, been carried out, Chowdhury Moham- 
because before it could be carried out, the defendants preferred an mid Majara Haque 
appeal to the Commissioner on May 1,°1937 praying that the sale ^ Sebalt of Sri Sri 
“be set aside. The appeal was out of time, and as the appellants ae co 
were unable to prove that they were entitled to any extension of Thakur, 
time on the ground of fraud. the appeal was rejected on May rr, Rau, 9. 
1937. On May 25, 1937, they prese nted a petition to the Board' of = 
Revenue against the Commissioners order. The Board called for , 
the records and a report from the Commissioner, and on Saptem>er 
13, 1937 after perusing both set aside the sale. It is against this 
order of the Board that the present suit is mainly directed. The 
Board’s order, so far as it is material, was in the following - 
„terms : 
_ " On the merits of the case the Board has no doubt that there 
was hardship which would have justified the Commissioner in 
recommending the Board to set aside the sale The separate 
account was put up forsale on 8th January, 1937 for arrears of 
Rs. 1a-6-2 due forthe September Kist. On 14th January, 1937 
it was sold to a co-sharer under section 14. On the same day (i. e., 
aand September, 1936) Rs. 3-14-3 p. was sent as revenue by 
money order instead of the propsr account of the September Kist, 
viz, Rs. 16-09, Rs. 15-7-0 was paid as cess. On 8th January 
1937, the defaulting proprietors who ate now the petitioners paid 
Rs. 711-1-7 for the January Kist and again in March .they paid 
Rs. 842 for the March Kist. It is therefore, obvious that they ‘did 
not kriow of the default until March. Lt. 
“The Commissioner did not make .the recommendation to the 
Board under section 25, because the application to set aside the 
sale under section 25 was filed more than-60 days after the sale. 
It is not certain that the Commissioner had power to extend the 
time for an appeal under section 25, though according to note 
No. 18, page 57 of the Sale Manual, 1932, he could do so- where 
fraud is proved. If he can do so in case of fraud he ought to be 
able to do so in case of manifest hardship. 
“This seems to the Board to bea case where the same con- 
sideration, that moved the Board in its Resolution No. 1851— 
sales of 8th May, r918 (page 122 of the Sale Manual), to remand 
- the case to the Commissioner, can be applied. It has always been 
the declared policy of Government to administer the sale law leni- 
ently, and the Board holds that all final Courts including revenue 
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Courts have an inherent power to make such orders as may be 
necessary for the sake of justice." Under section 4, Regulation I 
of 1829, the Board of Revenue hasa power of control over the 
proceedings of Commissioners. There is always a stronger case for 
exercising this power when the order bas been to confirm a sale 
than when the order has ben one setting aside a sale. 


“The Board therefore overrules the objections of the auction- 
purchaser which nre based not on the merits of the» case but on 
absence of jurisdiction because thé order of a Commissioner under 
section 25 is final. The sale is set aside. ” 

The plaint after setting out the facts asks : 

(1) that the Board's order be declared sw//ra vires, void and 
unenforceable and set aside ; 

(2) that the plaintiff be declared entitled to get possession of . 


the property in suit under section 29 of the Bengal Land Revenue 
Sales Act ; 


(3) that such other or modified reliefs as the plaintiff may be 
entitled to, be granted to him, besides costs and interest. The 
Subordinate Judge has decreed the suit, and henc» this appeal by 
the defendants. ` 

The first point taken before us is that the suit is not maintain- 
able, 


(I) without a prayer for recovery of possession as consequential 
relief ; 

(11) without the addition of the Collector as a party.. Amongst 
the grounds of appeal to this Court it was stated that the Province 
of Bengal should have been a party hut'this was modified during- 
argument. So far as consequential relief is concerned, the argument 
is that this is in effect a suit for a declaration of title under 
section 42 of the Specific Relief Act, 1877, that the real relief which 


' the plaintiff needs is possession of the disputed property and that 


under the aforesaid section 42, the Court cannot-make a declaration 
where the plaintiff, being able to seek further relief thana mere 
declaration of title, omits to do so, Therefore, it is said, unless 
he canshow that he was unable to ask in his plaint for posses- 
sion of the disputed property, he cannot get the declaration oe 
seeks. 

There is an apparent conflict of authority on the qusstion 
whether section 42 of the Specific Relief Act is exhaustive of the 
cases in which Courts in India can makodeczees merely declaratory. 
The appellants rely on the observation of the Privy Council in 


- 
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Shroparsan Singh v. Ramnandan Singh (1) where their sordes kose 

say : 1943. 

“The Court’s power to mike a declaration without more iS Chowdhory Moham- 
derived from section 42 of the Specs Relief Act, and regard must, mad a ni Haque 
therefore, be had to its precise terms. ” Sebait of Sri Sri 

Before the passing of the Spscific Relief Act, the provision as ebd mre 
to declaratory decrees was contains] in sectio 1 15 of tbe Code of Thakar, 
Civil Procedure of 1859, and their Lordships made a similar ` Rav, S. 
observation in Ka£Aama Natchizr v. Dorating Tever (2) with refer- | 
ence to that section: In effact they said that the powers of the 
Courts in India to make a merely declaratory decree rested upon 
the aforesaid section rs. Pollock and Mulla in their well known 
work express a similar opinion: 

“The correct view if is submitted, is that section 42 is exhaus- 
tive of the cases in which a décree merely decla-atory cin U3 mada 
and that the Courts have no power to mike such a decree indepen- , 
dently of that section. " . 

The plaintiff respondent, on the other hand, points to the 
observations of the Privy Council in Fischer v. Secretary of State for 
India in Council (3) : 

“Now in tho first place it is at least open to doudt whether the 
present suit is within the purviéw of section 42 of the Specific 
Relief Act......... ENI ANG a It is, in substance, a suitto have the 
true construction of a statute d:clarel and to hive an act done in © 
contravention of the statute, rightly understood, pronounced void 
and of no effect. Tnat is not the sort of declaratory decree which 
the framers of the Act had in their mind.” — f 

These objactions "appear to imply that section 42 is not exhaus- 
tive. We need not cite other authorities in support of either view. 
If we may say so, the several observations which wa have quoted 
above are not in real conflict. What exactly is mant by the expres- 
sion, “a declaration without more,” "a.merely declaratory 
decree ” or “a decree merely declaratory 2?” Lat us remember that 
the-act or order sought to ba pronounced null and void in Fischer's 
case (3) asin this suit, was one which deprived the plaintiff of 
certain present rights of property. In Fischer's case (3) the crder of 
the Governor-in-Gouncil by cancelling the separate registration of 
the property which had been transferred to the plaintiff robbed the 
transfer of ll legal force and effect ander a local Regulation. In 


(1) (1916) L. R 43 LA. 9r ; LL R. 33 Cak. 6941 (704) ; 23 C. L. J. 62x (629). if 
(a) (1875) L. R. á I. A. 169 ; 15 B. L. R. 83. 
(3) (1898) L.R, 361, A. 1653 C. W. N. 161 ;I. E EE 
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the present suit, similarly, the order of the Board of Revenue by 
setting aside the sale to the plaintif, deprived him of his title and 
his right to get immediate possession of the property from the 
Collector. In each case, therefore, the plaintiff stood deprived of 
certain present rights of property, and the declaration of the offend- 
ing order as null anj void restorelor would restore those rights. 
We venture to suggest that a declaration of this kind is not 
“a merely declaratory decree,” since it has the effect of giving 
relief besides serving to define rights. Oa the other hand, 
the declarations provided for in the illustrations under section 42 
of the Specific Relief Act may properly be said to be 
* merely declaratory decrees.” Let us examine these illustrations 
brie flly. 

Ilus:ration (a): Here, A is not deprivei of any of his present 
rights in+his land by reason of the claim by his neighbours. 
Therefore, there is no occasion for administering any present 
relief and the decliration merely definas A's rights. 

Ilustration-(b): Here again, at the time of the suit B, C and D 


. do not stand deprived of any of their present rights in the property 


and the declaration merely defines their rights and the future rights 
of their children. 

Illustration (c).: Here, the property has not even been acqulred 
at the time of the suit and the declaration merely defines future 
ight: 

` Illustration (d): Here again, the declaration merely defines C’s 
future rights, 

Illustration (e): This is similar to illustration (d) and the 


. declaration merely defines the presumptive heir's future rights in 


the event of his surviving the widow. 

Illustrations (f) and (h) do not relate to eat of property. 

Illustration (g): Here, A is obviously not deprived of any of 
his present rights by B’s demand: the declaration merely defines 
A's rights. r 

It would, therefore, seem that the expressions, "merely deala- 
ratory decree” and “declaration without ‘more” used in the Privy 
Council judgments in Ka/Aama Natchair's case (1) and Sheoparsan 
Sings case (2) refer to a declaration which merely serves to 
define rights, present or future, without giving present relief. 
The power of the Courts in India to make merely declaratory 
decrees in this sense is, under the above decisions, gera 


(1) (1875) L. R. 21. A, 169; i5 B. L. R. 83. 
(a) (1916) L. R. 431. A. gr; LL R 43 Cale. 694, 23 C. L. J. Gar. 
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éntirely by section 42 of the Specific Relief Act. But wherea ` 


decree has the effect of giving present relief as well the power 
to make it will be governed by the general provisions of the Code 
of Civil Procedure, e. g., section 9 or Order 7, rule 7 of the Code 
and not by section 42 of the Specific Relief Act. Such a view 
would be consistent not only with their Lordships’ observations 
in the above two cases but also in Fischers case (r). On this 
view, the present sait would not be governed by section 42 of the 
Specific Relief Act. 


But even assuming that the Specific Relief Act applies to such 
a suit as this, let us see what is the plaintiffs claim and who are 
the parties concerned. The plaintiff is undoubtedly a person who 
claims to be entitled to certain rights as to property, namely, 
the right to own and possess separate account No. a of, touri 
No. 655 by virtue of his purchase on January 14, 1937. The 
defendants who are the recorded owners and are in possession of 
that share of the estate, deny and are interested to deny his title. 
The Collector, on the other hand, has not denied, nor is he in- 
terested to deny, the plaintiffs title, although he could do nothing 
to assist the plaintiff after the Board had set aside the sale. In 
terms of section 42, therefore, the plaintiff may institute a, suit 
against the defendants, but not against the > Collector, sind the 
Court may in its discretion make therein a declaration that he is 
so entitled, and the plaintiff need not in such’ a suit ask for any 
further relief. 


We now come to the proviso: “Provided that no Court shall 
make any such declaration, where the plaintiff, being able to seek 
further relief than a mare declaration of title, omits to do so." 
In considering this proviso with reference to this case, we have 
to bear in mind that long before the Board’s. order of September 
1937, the Collector had already passed an order for delivery of 


possession to the plaintiff. Once the Board's order is pronounced 


ultra vires and the plaintiffs unimpaired title declared, the Collec- 
tors order of April 7, 1937, would revive, and it would be his 
statutory duty to proceed to give effect to it under section 14 
and section 29 of the Bengal Land Revenue Sales Act, 1859. The 
plaintiff was not able to seek further reliefin his plaint for the 
simple reason that he needed no more. The annulling of the 
Board's order would give him all that he wanted. The circums» 
tances are very similar to those in Aiscker’s case (1) where the 


(1) (1898) L. R. 261. A, 16; 3 C. W. N. 161 ; L L. R, 23 Mad, 270. 
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‘Privy Council made a declaratory decree, holding that no further 


“relief was required. The proviso to section 42 of the Specific 


Relief Act is no more a bar to a declaration of the plaintiff's 
title in the presen: suit than it was in that suit. 

We have already indicated that tha plaintiff was right in not 
including the Collector amongs: the defendants in this suit. A 
thore difficult question is whether the Board of Revenue should 
have been made a party on the ground that the order impugned 
was passed by the Board. Now, the Board of Revenue cannot be 
sued in its official capacity either in the nime of the Board itself 
or in any other name, differing in this respect from the Provincial 
Government, which can under the new constitution be sued in 
the name of the Province and which could under the old cons 


. titution be sued in the nam» of the Secretary of State for India in 


Council. In Fischers case (1) the impugned order was that of 
the Madras Government, and the Secretary of State for India in. 
Council was impleaded as defendant. The only way of impleading 
the Board of Revenue in the oresent suit would have been by 
impleading the member of the Board (the Board consist normally 
of only one member) in his individual capacity and in his own 
name. In China Mutual Sisam Navigation Co. v. MacLay (a), 
the Shipping Controller wis impléaded as defendant by name 
and in his personal capacity in an action for a declaration implying 
that a certain order made by him under statutory regulations was 
ultra vires. The declaration was granted and incidentally the 
question was raised whether the Shipping Controller had . been 
rightly impleaded. The Court quoted with approval a ‘Statement 
of the law by the A4/formey-General in Raleigh v. Goschen (3), and 
went on to say : 


“That statement of the law plainly contemplates that the officer 
of State whose conduct is in question would be the defendant to 
the action.” 

Similarly, in Bombay and Persia Steam Navigation Co. v. 
MacLay (4) the Court observed : 

“No action can be brought against the Shipping Controller aa 
such, as an action can bs brought against the Secretary of State: 
for India in Council. The action must bs brought against Sir 
joseph MacLay, if at all, as an indiyidual. It has long been estab- 
lished that if an official of the State does something which if done 


(1) (1898) L. R. 36 I. A, 16; 3 C. W. N. 161 iLL. R. 22 Mad. 270. 
(2) [19:18] 1 K. B. 33. 
(& [1896] 1 Ch. 77. (4) [1920] 3 K. B. 403. 
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by any one else would bea tort, and there-is no law authorising Cm. 
him, in virtue of his office, to do that particular thing, he must, 1943. 
notwithstanding his official position, answer for it in his OWN Chowdhary Mohan 
name.” mad Manjural Haque 
So, too, in this case the only way of bringing in the Board of Sebait of Srl Sd 
Revenue would have been to make the particular member con Iswar Lakshmi 
cerned a party defendant in his personal capacity. And it- must 
be owned that there is no átatutory provision protecting him from 
suit when he acts without jurisdiction even in good faith. It is TT 
not uncommon to, find such provisions in modern statutes, but 
none occurs in the Bengal Land Revenue Sales Act, 1859 or in 
the Bengal Board of Revenue Act, 1913. The Judicial Officers’ 
Protection Act, 1850 applies to Collectors and other persons acting 
judicially. Can it be said that the Board of Revenue was acting 
judicially in annulling the sale on the ground of hardship? The 
line between judicial and administrative functions is notoriously 
difficult to draw. 
In O. Martinean & Sons, Lid. v. City of Montreal (1), the 
Privy Council commented on this difficulty, and found it necessary 
to go into the history of the particular function to decide whether 
it was judicial or administrative. Following a like course here, 
what do we find? The function of annulling sales on the ground 
of hardship which is now embodied in section 26 of the Bengal 
Land Revenue Sales Act, 1859 was vested from 1841. until 1914 
in the Local Government, which can hardly be termed a judicial : 
body. The function was obviously regarded as a matter of 
policy. In 1914 by the Decentralisation Act of that year? the 
function was transferred tb. the Board of Revenue. The pedigree 
of the function does not, therefore, indicate that itis of a judicial 
nature. To remove any doubt or difficulty on this score the 
Legislature sometimes e xpressly provides that authorities exercising 
certain specified functions shall be deemed to be acting judicially 
within the meaning of the Judicial Officers’ Protection Act, r850, 
e. g, see section 48 of the Bengal Public Demands Recovery 
Act III of 19:3 or section 71 of the Code of Civil Procedure, 
1908. There is no such provision in the Bengal Land Revenue 
Sales Act or the Bengal Board of Revenue Act. This may or 
may not be an omission, but the result appears to be that the- 
member who constitutes the Board of Revenue is not protected 
from suit in cases like the present. The question, however, is 
not whether he may, but whether he masi, be made a party to 


(1) [1932] A. C. 113, 121, 122. - > Act IV of 1914—Ed. 
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the suit. Heisno longer in office, The plaintiff does not want 
any relief sgainst him personally. His good faith is not disputed. 
His interests are in no way affected by the result of this litigation, 
and it can herdly be said that his presence before the Court is 
necessary in order to enable the Court effectually and completely 
to adjudicate upon the questions involved in the suit. All the 
grounds upon which he acted in making the impugned order are 
recorded in the order itself, and no further material that he can 


. supply is reqcired for the decision of the suit. The persons beno- 


fiting by the order have all been made parties. We notice that 
in the Privy Council case Baijnath Ram Goenka v. Nand Kumar 
Singh (1), a declaration pronouncing a certain order of the Com- 
missioner to be w//ra vires was made, although the Commissioner 
was not a party. We do not, therefore, think that the member of 
the Board of Revenue concerned is a necessary party in the present 
case. 

The second point urged before us on behalf of the appellants 
is that the Board’s order was fatra vires. The relevant sections 
are section 2 of Act VII of 1868 and section 36 of Act XI of 
1859. Section 2 of the Act of 1868 provides that it shall be lawful 
for the Commissioner of Revenue to receive an appeal against 
any sale made under the Act of 1859, provided that the appeal 
be preferred within a prescribed time. Section 26 of the Act 
of 1859 provides that it shall be competent to the Commissioner 
of Revenue on the ground of hardship or injustice to- suspend the 
passing of final orders in any case of appeal from a sale and to: 
represent the case to. the Board of Revenue, who may annul the 
sale and cause the estate or share of the'estate to be restored to’ 
the proprietor on such conditions as may appear equitable and ` 
proper. It was decided by this Court in Gossain Chutturbhoof 
Dut v. ishri Mal (a) thata sale under section 14 of the Act of 
r859—a “private sale" as it has been called is as mucha sale for 
arrears of revenue under the Act asa “public sale" such as that 
referred to in section az. Therefore, section 2 of Act of 1:868 
and section 26 of the Act of 1859, which we have summarised 
above, apply to a sale under section 14 of the Actas much as to 
public sales. As already mentioned, the sale to the plaintiff which 
was under section r4 took place on January 14, 1937. An appeal 
to the Commissioner was preferred on May 1, 1937, i.e, long 


“after the Goth day from the date of sale prescribed in section 26. 


(1) (1913) L. R. 401, A. 54; 17 C. W. N. 485 ; I. L. R. 40 Calc. 552 ; 17 
C. L. J. 583. 2 (a) (1894) I. L, R. 21 Cal, 844. . 
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It was rejected by the Commissioner on May 11, 1937 as time- 
barred. Under section a5 that order was final. The Commis- 
sioner did not suspend the passing of final orders in the appeal 
nor did he represent the case tothe Board. All these facts are 
common ground, go that there can be no doubt that the condi- 
tions for the exercise of the Board's powers under rection 26 did 
not exist. But it is contended that besides the power conferred 
by section 26, the Board has an inherent. power to make such 
orders as may be necessary for the ends of justice. Undoubtedly, 
the Courts, whether civil or other than Civil Courts have certain 
inherent powers for this purpose. But in the first place, for the 
reasons already given, we do not think that the Board was acting 
as a Court when setting aside the sale in question. And in the 
second place, even if it was acting as such, inherent powers can- 
not be exercised in matters for which the ‘statute hag made 


express provision and in a manner calculated to defeat the- 


statutory provision. As we have already seen, the Act- of 1859 
bas made express provision for cases of hardship. Lest the power 
of annulling gales on this ground should be exercised improperly, 
it has been kept, so to speak, under double lock. Unless the 
Commissioner recommends and the Board concurs, a sale can- 
not be set aside merely because of hardship or injustice. Between 
1841 and 1914, three separate authorities bad to concur ; namely, 
the Commissioner, the Board and the Local Government, the 
power being then exercisable by the Local Government, now, 
the power is vested in the Board, but a representation from the 
Commissioner is still required. The inherent powér claimed by 
the Board to act without stich a representation from the Commis 
sioner and indeed after he has passed final orders in the appeal 
before him would be inconsistent with the statute. 


We have not thought it neceasary to rely on the provisions of 


section 27 in this connection, because, as the section is worded, 


it refers to sales of which the purchase money has been paid up 
“as prescribed in section 33". The sale with which wa are con- 
cerned was nota sale of that kind: here the purchase money 
was paid up as prescribed in section 14. It is therefore not easy 
to say when the present sale became “final and conclusive" in the 
sense in which the -expression is used in section 27. The Collec- 
tor purported to "confirm" it on April r, 1937, whatever = precise 
meaning and effect of the order may be. 

The appellants next saree the aid of section 4 T Reg. 1 of 
1829 which runs : 
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The Commissioners shall, until otherwise specifically provided 
for by law, possess and exercise within the- several districts com 
prised in their respective divisions the powers and authority now 
yested in the Boards of Revenue and Courts of Wards, subject 
to the control and direction of a Sadar or Head Board, to be 
ordinarily stationed at the Presidency, unless otherwise directed 
by the Provincial Government, and to such restrictions and provi- 
sions as the Provincial Government or the said Sadar Board, with 
jts authority or sanction, may prescribe”. 

If the Regulation had stated that the Commissioners must 
exercise all the powers that may at any time be conferred upon 
them by any law subject to the control of the Board, the appel- 
lants would have been on szonger ground. They might then 
have argued with some degree of plausibility that the Board's 
control was operative even in respect of orders passed by the 
Commissioners under Act XI of 1859. But even then the exact 
degree of control would have been matter for controversy. As 
it is, the effect of the Regulation is to make the Board's control 
operalive in respect of the powers which the Commissioners in- 
herited from the Board under the Regulation only "until other- 
wise specifically provided by law.” Amongst the powers 89 
inherited was the power to annu: sales for excessive severity which 
appears to have been vested in the Boards of Revenue Regulation 
XI of 1832. The position between 1829 and 1841 appears, therefore, 
to have been that this power passed to the Commissioner, subject 
to contro] by the Board. Then came Act XII of 1841 which 
vested the power in the Local Government in the following 
terms : ; s : 

“XIX. And it is hereby enacted, that it shall be competent to the 
Commissioner of Revenue on the ground of hardship or' injustice 
to suspend the passing of final orders in any case of appeal from 
& sale and to represent the case to the Sudder Board of Revenue, 
who, if they see cause, may recommend to the Local Government 
‘to annul the sale ; and the Local Government in any such case, 
may annul the sale and cause the estate to be restored to the 
proprietor on such conditions as may appear equitable and proper”. 
This was repeated as section 18 in Act XVIII of 1845 and then 
as section 26 in Act XI of 1859. In1914, the Local Government 


. was eliminated from the section. The result of all this legislation 


subsequent to 1829 is to make specific provision for cases of 
hardship defining the precise function of each of the authorities 
concerned ; and the Board can now exercise its powers only in 
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accordance with the provision so made. It is noteworthy that 
the Act of 1859 contains no provision giving the Board a general 
power of revising the Commissioners orders, such as is contained 
for another purpose in section 53 of the Bengal Public Demands 
Recovery Act, 1913. Our conclusion on this point is, therefore, 
the same as that reached in 1883 and again in 1885 by the Board 
of Revenue itself and recorded in the Revenue Sale Manual under 
section 36 of the Act thus: 

“The competency of the Board and Government to take action 
for annulling a gale under this section, depends on the Commis- 
sioner having suspended the passing of final orders in any case 
of appeal before him, and having represehted the case to the 
Board. Such a representation can only be made if an appeal 
against the sale is pending before the Commissioner."* 

“If the Commissioner does not think fit to exercise his power 
under this section and dismisses the appeal for the annulment of 
the sale of an estate, the sale becomes final, and neither the Board 
nor the Government have any jurisdiction to interfere with it".f 
We are, therefore, of opinion that the Board's order of September 
13, 1937 was without jurisdiction and sitra vires. 

We have now to consider whether the jurisdiction of the Civil 
Court to pronounce the.Board's order wisma vires is itself excluded 
by section 6 of the Bengal Board of Revenue Act, 1913. This 
section runs : i 

"(r) Any person considering himself aggrieved by any order of 
the Board of Revenue may apply to the Board fora review of. the 
same ; and, if the Board considers there are sufficient reasons for 
so doing, it may review the order and pass such further order as 
it thinks fit. f 2 

"(z) Every application under sub-section (1) for-a review of any 


order must be made within a period of three months from the date 


of the order ; 

Provided that the Board may, in its discretion, in any case 
extend such period, if sufficient reasons be shown for, so doing." 

It will be noticed'that the section does not say that the Board's 
order is in any sense final save as provided in the section itself. 
Therefore, the powers of the Civil Court to declare it s//ra vires 
where the Board acts without jurisdiction remain unaffected. 

The third point raised on behalfof the appellants is that even 
if the Board’s order is invalid, so too is the sale by the Collector; 
This raises a preliminary question as to the bearing of section 33 


* Seo Note 2—Rd. ish ERE ae 
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on a sale under section 14 such as the one made to the plaintiff. 
Section 33 provides that no sale for arrears. of revenue shall be 
annulled by a Court of justice except upon the ground of its having 
been made contrary to the provision of the Act and then “only 
on proof that Z&« plaintif has sustained substantial injury by rea- 
son of the irregularity complained of” ; then follow certain’ other 
conditions not material here. Now, this is not a suit under section 
33 and the appellants are not plaintiffs; can they then ask the 
Court to pronounce the sale to the plaintiff invalid ? In the case 
that we have already cited, Gossaie Chutiurihooj Dut v. Ishri Mil 
(1) it was held that section 33 of the Act applies to sales under 
section.14 as to other sales, since the prohibition "No sale for 
AITEAS Of revenue .ocsceseeeeeesessetsesen shall be annulled by a Court 
of justice .........eeees MTS "js all-embracing. Again it has 
been held in a series of cases which it is needless to cite, that 
section 33 does not affsct the jurisdiction of the Civil Court to 
annul a sale where there were in fact no arrears, sucha sale not 
being a sale for arrears at all and, therefore, not hit by the afore- 
said prohibition. It follows that a sale, held under section r4 in 
a case where there were arrears of ravenue-—3s in the present case 
there admittedly were,—can only be annulled by a Civil Court 
under the conditions prescribed in section 33. One of these con- 
ditions necessarily implies that ths annulmsnt mist b2at the ins- 
tance of the plaintiff; he must bring a suit for the purpose upon 
the grounds and subject to the conditions m2utioned in the sec- 
tion. As we read the provision, such a sale cannot be annulled 
at the instance of a defendant ina collateral action or proceeding, 
assuming, of course, that it was a sale forereal arrears of revenue. 
'The defendants, therefore, appear to be debarred from attacking 
the mle in the present suit. But apart from this difficulty, their 
attack fails on the merits. They urge two main grounds. In the 
first place, it is argued that section 14 of Act XI of r859 under 
which the Collector proceeded to sell the property to the plaintiff 
applies only when the highest bid at the previous: sale of the 
separate account under section 13 is insufficient to clear off the 
arrears and has no application when there are no bids at all, which 
was the case here. Section 14 runs: “If in any case of a sale 
held according to the provisions of the last preceding section, the 
highest offer for the share exposed to sale shall not equal the 
Btnount of arrear due thereupon to the date of sale, the Collector 
etc.” In this connection, our attention has been invited to sed- 
(1) (1894). I. L. R. 21 Cale, 844. 
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tlon 58 of the Act which draws a distinction between a case of no 
bids and one of insufficient bids, ` The argument is that when 
there are no bids at all that the sale of a separate account held under 
section r3, the- Collector cannot follow the course laid down in 
section 14, but may buy inthe separate account for the Provin- 
cial Government for one rupee as provided in ths first part of 
section 58. Section 58 must be read, it is said, along with the 
definition of an estate in section 1 of Act VII of 1868. Section 58 
of the Act of 1859 runs: 

- "When an estate is put up for sale under this Act forthe recovery 
of arrears of revenue dus thereon, if there bs no bid, the Collector 
or other officer as aforesaid miy purchase the estate on account of 
the Government for one rupee, or if the highest bid be insufficient 
to cover the said arrears and tho33 subsequently accruing up to 
the date of sale, the Collector or other officer as aforesaid may 
-take or purchase the estate on account of the Government at the 
highest amount bid; in both of which cases the Government 
Bhall acquire the property subject to the provisions of this 

‘Act. " An T 

The definition clause in section 1 of Act VIF of 1868 runs :—. 

- “Tn this Act, and in Act XI of 1859, the word “Estate” means 
any land or share in land subject to the payment to Government of 
an annual sum in respect of which the name of a proprietor is 
entered on the register known as the General ‘Register of all revenue. 
paying estates, or in respect of which a separate account may, in 
pursuance of section ro or section rr of the said Act XI of 1859, 
‘have been opened. ” 

Now it is true that this definition -octurs in the Act of 1868 
without the usual qualific sation, “ unless there is something repugnant 
in the context-or subject,” but it has been held in Kaightsbridge 
Xstate Trust Lid. v. Byrne and others (1) that little weight is to‘ 
be attributed to such an Omission, bacause some such words are- 
fo be implied in all statutes where the expressions which are inter- 
preted by a definitign clause are used ina number of’ sections with 
meanings sometimes of a wide and sometimes of an obviously limited 
character. - (P. 6ar ibid). What is the result in the present case? 
It is obvious that if in séction 58 we read ‘estate’ as including a share 
of an ‘estate’ in respect of whic h a separate account has been 
opened, ' the second part of the’ section would contradict section T4. 
Clearly then, it cannot be so read in the second part of section 58; 
can it be 3o read ‘in the fret part?” d barah an ka con- 

(D (1949j A. C. 613. 
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struction that in the same section, consisting of two complementary 
parts, the same word should have an extended sense in one part 
and a limited sense in the other part. Again, the result of holding 
that the first part applies to separate accounts would be this: that 
when there are no bids at the sale of a separate account, the separate 
account may be purchased for the Government for Re. 1, but when 
the highest bid is insufficient to clear off the arrears, ths Collector 
must put up the entire estate to sale at a future date, under 
section r4, unless within ten days the other 'sharers purchase the 
share in arrear. There would be no logic in the two halves of this 
illassorted combination of clauses: why should the Government 
have the option of purchase in the one case and the co-sharers in 
the other? Why, again, should the price be Re. t inthe former 
case and the amount of the arrearin the latter? No intelligible 
explanation can be suggested. We, therefore, think that the most 
reasonable construction is to regard section 58 as applicable only 
to the integral estates in spite of the definition in Act VII of 1868. 
That definition may apply to certain sections of Act XI of 1859— 
but not to all. We also consider that the procedure prescribed in 
section r4 applies Just as much when there are no bids and the 
salo proves wholly abortive as when the bids ‘are insufficient and 
the sale proves partially abortive. The words are, “If in any 
C230. ...... eee, the highest offer... ...............hall not equal the 
amount of arrear.” Without any straining of language, this may 
well be held to cover all cases except those where the h'ghest offer 
equals (or exceeds) the amount of the arrears ; it would, therefore, 
cover the case of no bids as wellas of low bids. It is interesting 
to observe that in the case of Mahomed Jan v. Ganga Biskun Singh 


(D which went up to the Privy Council, the Collector followed the 
“procedure of section 14 when na bids were forthcoming and the 
, plaintiff Mahomed Jan was allowed to purchase the share in arrear 
‘as in the present case. The point now taken was not raised in that 


case, but in stating the facts their Lordships of the Judicial Com- 
mittee said : . . 

“On the 17th September, :gor, the plaintiff (as permitted by 
section 14 already referred to) paid the arrears due, and was 
declared the purchaser of the ijwa/i kalam,” 

We may infer from this that their Lordships considered that 
Section 14 permitted such a purchase when there were no bids, 
Although, as we have said, the point was not argued, one of their 

(1) (1911) I. L. R. 38 Calc, 537 ; L. R. 38 I. A. 80 ; 13 C. L. J. 535, 

* Soe page 540 of I. L. R. 38 Cale. 
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Lordships was aware of it, as will be seen from his judgment in 
Gossain Chutturbhooj Dutt v. Ishri Mul (1). For all theee'rea- 
sons, we must hold against the appellants on the construction of 
section r4. < - 

The second ground on which the sale by ths Collector is 
impeached is that the plaintiff did not pay the arrear due from 
the share within ten days. It will be remembered that the arrear 
due was Rs. r2-6-2 on account of the September kist; but when 
this sum was paid in on behalf of the plaintiff, the chalan presented 
to the Touzi department described the “period for which paid” 
as “January 1937”. (Vide Ex. A). The relevent entry in the 
Touzi Ledger also shows the “year and kist noted in the chalan” 
as “January 1937”. P. W. a Kiran Chandra Sarkar, who made 
the payment states that he wrote ‘‘January 1937” in the chalan by 
mistake. It is contended for the appellants that as the plaintiff 
did not pay the September arrears, he did not complete the pur- 
chase as required by section 14 of Act XI of 1859 and that, there- 
fore, the Collector had no jurisdiction to issue the sale certificate 
or to order delivery of possession to him. Before examining this 
contention, we may dispose of a preliminary point relating to the 
chalans at once: we shall ignore the plaintiffs own copy of the 
chalan (Ex. 4) which purports to show that the money paid in was 
on account of the arrears of the September kist of 1936 and we 
shall proceed on the defendants’ document (Ex. A) which shows 
that the period for which the payment was made was “January 
1937". Ex. 4 bears signs of having been tampered with—no 
matter when or by whom. We, therefore, place no reliance on 
it, while Ex. A isa certified copy of the chalan kept in the Collec- 
torate and, therefore, above suspicion. We have in fact compared 
Ex. A with the original We start then with the fact that the 
money was paid in as stated in Ex. A, Now, Ex. A shows not 
only that the period for which it was paid was “January 1937”, 
but also that the payment was on account of arrears, the word 
“arrear” being clearly entered in the chalan. The Bengal Sale 
Law Manual prescribes a special procedure for payment of arrears 
and one of the rules lays down that the clerk inthe Arrear Col 
lection Department to whom the chalan is first presented in 
triplicate must stamp the word “arrears” across each copy. From 
the occurrence of this word in Ex. A, therefore, we may safely 
conclude that the payment was on account of arrears. Now, 
what could be the meaning of saying that the payment was for 


(p) (1894) I, L. R. af Calc. 844, (851-5a.) 
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_ the arrears for the period" January 1937" ? We have to rememr- 
- ber that the payment was made on January 14, 1937, 80, obviously, 


it was towards arrears which had accrued before that date. The 
reference may, tharefore, have been either (r) to the arrears in 
respect of the current demand of the quarter ending January ra, 
1937, Or (2) to the arrear demand in the accounts of the quarter 
ending January 12, 1937. These are the only two meanings which 
it is possible to give to the chalan entry. Now, the first of the 


two meanings is ruled-out by the fact that there were in fact no 


arrears in respect of the current demand of the quarter ending 
January 12, 1937: in fact, the dues of that quarter were over- 
paid and there was a small excess of 4 as 4 ps. at the credit of the 
land revenue account of this particular share: of the estate. The 
second meaning, on the other hand, is confirmed by several cir- 
cumstances ; (1) that there was an arrear of Rs. 12-6-2 which accrued 
in the previous quarter and which appeared under the head 
“arrear” in the accounts of the quarter ending January 12, 1937 ; 
(a) that the chalan was also for precisely the same sum, namely, 


"Rs. 12-6-2 ps; (3) that on January rr, 1937, the plaintiff had 


sought the Collector's permission to this particular arrear and 
had been allowed to do so; (4) that -on January 19, 1937, the 
Collector treated ths payment as having been made on: account of 
this particular arrear. Undoubtedly, if -Kiran Chandra Sarkar 
when making the payment had stated that it was for the arrears 
of the Ssptember kist of 1936, there would haye been no 
ambiguity ; but his mistake his made no material difference. 
The arrear in question having been paid on January 14, 1937, the 
plaintiff must be held to have completed the purchase as required 
by section r4, dnd the Collector was, therefore, justified in 


- issuing a sale certificate and ordering delivery of possession. 


The appellants have also alleged certain minor irregularities 
in connection with the sale to the plaintiff. This part of the case 


“has been fully examined by the Subordinate Judge and we agree 


with-him that the Collector's proceedings were in order. 

Finally, the appellants contend that since the making of a 
declaration under section 42 of the Specific Relief Act is in the 
discretion of- the Court, that discretion ought to be exercised 
against the plaintiff in the particular circumstances of this case. 
They represent (1) that the sale to the plaintiff was brought about 
by collusion between the plaintif and one Minmitha Sinha, the 
then Naib of defendants Nos. 4 to 9 ; (2) that the case is one of 
grave and manifest hardship, inasmuch ps for a tiifling arrear of 
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Rs. 12 odd, the appellants, some of whom ‘re minors, have lost 
valuable property estimated to yield a net annual profit of Rs. 5500, 
and the plaintif has gained what they have lost. 

We are relieved from the task of considering this aspəct of the 
case by the fact that the pirties have at the last moment arrived 
atacompromiss. We consider that the terms of the settlement 
are in the interests of the minor defendints appsllints Nos. 7 to 
9 and we accordingly grant leave to their gurdian defen Jaat appel- 
lant No. 4 to enter into the compromise on their behalf. 


The result, therefora, is that the appsal is disposed of in accor- 


dance with the terms embodied in the petition of compromise (suppe . 


orted by an affi davit filed in Court), the petition forming part of 
the decree of this Court. 


Biswas, J. :—I agree. 


A. K, D. Gj P. S. Appeal disposed of in terms of 
compromise filed in Court. 


Bofors Mr. Justice R. B. Pal. - 
SHEK BASARADDI AND ÓTHERS. 


v, 


KROSHALI TALU KDAR.* 


Bengal Tenancy Act (VIII Qf 1885), section xi) proviso (i)—Applteation for 
pre-emption under section 35F bfore ameniment, if a docansnt executed by 
landlord as io amount to atmission—Pri-emStlon proceedings, if imblies an 
atmission—Kabulipat fer aliniied term—Continuatcs of possession after 
term of habulipat—Subsequent contuct, if relevant to aa of relationship 
or status after expiry of terms of habuliyat. 


An application for pre-emption under section 35F of the Bengal Tenancy Act , 


as it stood before the amendmant of 1938, either signed by the executant himself 


or by some authorised parson isa dooumsat executed by him within the meaning - 


of proviso (i) of section 3(17) of the Bengal Tenancy Act. 
Where, therefore, there is an admission in such an application of the tenancy 


* Appeal from Appellate Decree No. 847 of 1949, against the decree of 
J. Chatterjee, Esq., Subordinate Judge, sth Court, Dacci, dated the 3rd 
February, 1940, modifying the decree = Mo dvi Abdul Awal, Munsif, 4th Coart, 
Munshlganj, dated the arst August, 1939. 
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right of a person cultivating the land under adhi, barga or bhag system, clause 0) 
of the proviso is satisfied and the person has a tenancy right. 


Apart from this express admission the pre-emption proceedings under 
section a6F of the Bengal Tenancy Act impliesan admission of eae under 
seotion 26 (1X4) of the Act. 


Section 3(17) of the Bengal Tenancy Act as it now stands does not mean that 
as soon as either of the requirements of the proviso is present, the person shall be 
held to be a tenant. The gsction does not intend to create any statutory tenancy. 
The proviso ' only removes the bar to the establishment of the tenancy so that 
the question may be determined on evidence. 


When a person came on the land on the basis of a kabuliyàt for a limited 
term, his possession after the expiry of the limited period cannot be explained 
by his document standing by itself. Sabsequent conduct is relevant consideration 
and will be evidence of legal relation which the parties intended to create affec 
the expiry of the term, 


Appeal by’ the Defendants. 

Suit for recovery of possession on declaration of title. 

The material facts will appear from the judgment. 

Mr, Phani Bhusan Chakrabarty for the Appellants. 

Messrs. Jatindra Mohan Chowshury and Jatis Chandra 
Banerjee for the Respondent. 

The judgment of the Court was as follows :— 


“Pal, J.:—This appeal is by the defendants in a suit for the 
recovery of possession of a plot of land on declaration of 
the plaintiff's title thereto, and also for the recovery of Rs. 6o 
as the price of the plaintiffs share of the produce for the three years. 


The land in suit measures about three kanis.. Admittedly, 
it belonged to one Govinda. Govinda diéd leaving a widow and a 
Will, The widow as executrix of this Will sold the land- to the 
plaintiff on the agth Falgun, 1326 B. S. The plaintiffs title to this 
land by this purchase is no longer in dispute. Admittedly, the land 
has been in possession of the defendants from the time of their 
predecessor, Shek Ahadi. 

The plaintiffs case is that Shek Ahadi came on the land on a 
labour contract under a registered Aadsw/iat, dated the 29th Magh, 
1399 B. S. (roth February, 1893). The term of the contract 
expired in Kartic, 1301 B.S, Ahadi, however, continued to cultivate 
the land as a labourer on the same terms til his death, and 
since his death, his heirs, the defendants, have been cultivating 
the land as labourers on the same condition.: The plaintiff, no 
longer, considers it desirable to RE^ the land cultivated by the 
defendants. 
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The defendants claim the land as comprising their tenancy under 
the plaintiff, and their case is that the land was held by their 
predecessor Áhadi, and after him, by themselves in a tenancy right 
under the plaintiff's predecessor Govinda ; and it was always so held 
by them since Govinda's death. The defendants claim the status 
ofan occupancy ruiygí in respect of their tenancy of the said 
land. 3 
. .The Court of First Instance held that the defendants hada 

tenancy in the land in suit, and, consequently, were not liable to 
eviction in this.suit. It accordingly dismissed the plaintiffs prayer 
for recovery of &&as possession. 

On appeal, the Court of appeal below reversed this decision, 
and decreed the plaintiffs claim for 44as possession, holding that 
the defendants were mere labourers on the land. 

The present appeal before meis directed against this decision, 
and the principal question that arises for consideration is whether 
the defendanta have succeeded in establishing their tenancy in 
respect of the suit land. 


At the trial, the following facts transpired in evidence, and thasa : 


Bre not now in dispute : 

(1) The defendants’ predecessor Shek Ahadi came on the 
land under the terms of the Aadu/iat, dated the 29th Magh, 1299 
B. S. (rath February, 1893). This Aadu/iat is Exhibit 1 in this 
case. 

(2) The land was full of jungle when Ahadi came onit. He 
reclaimed it and made it culturable. — 

(3) Ahadi remained in possession of the land even after 
the expiry of the term, and continued in possession till his 
death. - ` 

(4) About the year 1916, in the Cadastral Survey Record 
Ahadi was recorded as having a ruiya/i with occupancy right in 
this land. 

(5) On Ahadi's death in about 1918, his heirs treated his interest 
in the land as heritable and treated this as an inheritance 
from him. ` . l 

(6) In 1936, the present plaintif instituted a suit for the recovery 
of his dues from the defendants in respect of the suit land, 
and he instituted this suit in the rent file, it being Rent Suit No. 64 
of 1936. 

(7) In 1937, the defendant No. r purchased the share of a 
daughter of Abadi in the land on the footing thatit was a miyati 
and paid the landlord’s fees as required under section 26C as it 
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Cv — , then stood. The landlord on receiving notice of this sale under 
1943 section 26C made an application for pre-emption in 1938 in exercise 
Nara H 


Shek Bamraddi of his right under section 25F of the Bengal Tenancy Act as it than 
stood, obviously, on the footing that what was sold was a tenancy 
and was a miyati. 

Pal, F. - In coming to the conclusion that the defendants bad a tenancy 
in the suit land, the learned Munsiff relied on the conduct of the 
plaintiff in connection with the pre-emption proceeding of 1538 and 
the Rent Snit of 1936, and observed that from the said conduct of 
the plaintiff, it might be said that the occupancy ruíya/i status, 
of the defendants was admitted by the plaintiff. He also 
relied on the Aadufiat itself. According to him, the parties to the 
kabuHat intended to create a tenancy, and this intention of theirs 
was substantiated. by their subsequent conduct as also by the 
established purpose of the transaction as evidenced by the 
habuliat. 

The learned Subordinate Judge, on appeal, held (1) that the 
Aabufiat, Exhibit I, clearly showed that the defendants’ predecessor 
entered upon the land as a mere labourer—durgudar, t 

(a That the statutory presumption arising from the entry in 
the Cadastral Survey Record was rebutted by the Agduliat itself 
referred to in the record as the basis of the entry. 

(3) That in the Rent Suit, the question whether the defendants 
had any tenancy in respect of the suit land was expressly 
left open. 

(4) (a) That the application for pre-emption under section 
26F of the Bengal Tenancy Act at best contained an admission 
by the plaintif of the defendants’ status ‘as tenant. This admis- 
sion was only a piece of evidence, and meré admission could not 
alter the status of the parties otherwise determined by law. 

(b) That this admission did not amount to an admission ina 
document executed by him within the meaning of section 3 (17), 
proviso (i) of the Bengal Tenancy Act, as the documents mentioned 
in the sub-clause are documents of title, like posas, Aadwliats and 
the like. : 

The learned Subordinate Judge further held that as the ori- 
ginal contract had been proved in this case to be of a labourer 
—turgadar—only, it was not permissible to go into the question of 
the subsequent conduct for ascertaining the intention of the 
parties. 

P Mr. Chakravarty, appearing for the appellants, contends : 

(1) That the Court of Appeal below went wrong in holding 


v. 
Kroshali Talukdar. 
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that the application under section 26 F of the Bengal Tenancy Act 
was not a dccun ent executed by the plaintiff within the meaning of 
section 3 (17), proviso (i) of the Bergal Tenancy Act. 

(2) That the application under section 26 F of the Bengal 
Tenarcy Act, admittedly signed by the plaintiff was a document 
within the n.caning of section 3 (17), proviso (i) and was.executed 

by the plaintiff within the meaning of that section, and conse- 
quently, the admission of the tenancy in it is conclusive as to the 
existence of the tenancy urder the section referred to above. 

(3) That the Court of Appeal below went wiong in saying that 
the AaduHat, exhibit 1, of the 29th Magh, 1299 B.S. was the 
Aabuliat on the basis of which the entry in the Cadastral Survey 
Record was made. The Aadw/iat referred to in the C. S. Record was 
of a different date. bs . 

(4) That in view of the admitted fact that the defendants 
themselves were no paries to the &adwiafand inasmuch as the 

nen itted ycsecesicn of the defendants and their predecessor Ahadi 
after the expiry of the terms of the kalwat had to be explained, 
the Court of Aj real below went wiong in holding that it was not 
permissible to go into the question of the subsequent conduct of the 
parties for ascertaining the intention of the parties. 

(5) That the transactions by which and the instances in which 
the right of tenancy was claimed, exercised and asserted by the 
cefendants and recognised by the plaintiff were admissible in this 
case 10 prove the existerce of the right under section 13 of the 
Evidence Act. 7 

5 (a) That the several successive inheritances, the sale of 
the 21st December, 1937, the preemption proceeding of 1938, 

_ and the Rent Suit of 1636 were such transactions and instances. 

5 (b) That the evidence of these transactions and instances 
will fully prove the existence of the right. 


6. That the above transactions and instances, along with the 
admissions involved in the Rent Suit of 1936, in the receipt, 
exhibit (a), acknowledging the payment of the decretal amount in 
the rent suit, as also in the present suit itself all go to establish the 
tenancy right. 

(7) That, in any case, the Court of appeal below should have 
held that the defendants, having been in possession in assertion 
of their zafyati right since the publication of the Cadastral Survey 
Record in 1916 acquired the tenancy right by adverse possession 
for over twelve years. l 

Mr. Chowdhury for the respondent contends ; 
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Cm. (1) That the onus being on the defendants to establish their 
1943. tenancy in respect of the suit land, and it always having been their 


Sek Bamreddi Case that they were holding under the terms of the Aaduliat, exhi- 
v bit 1, the construction of this Aa2wHaf is the only question that 
Krosbuli TAN c lly falls to bà considered and decided in Ibis cale. 

PT * (a) That on a construction of the Aadwiia#, exhibit 1, the Court 
of Appeal below held that the defendants were mere labourer 
éurgadars, and that the &abw//a bears no other construction. 

(3) That as according to the very case of the defendants, the 
legal relation between the parties was constituted by the transac- 
tion evidenced by the AabwHa/, and as there is no ambiguity in 
the meaning and intention as expressed in the Aabw/ía/, the Court 
of Appeal below was right in saying that the subsequent conduct 
of the parties was not admissible in evidence. 

(4) That section 3 (17), proviso (i), of the Bengal Tenancy 
Act itself indicates that the document contemplated by the proviso 
is a document by one in favour of another ; and that consequently, 
the application, exhibit C, under section 26 F. of the Bengal 
Tenancy Act was not such a document as is contemplated by section 
3 (17), proviso (i), of the Act. 

(5) That, in any case, 3 (17), of the Bengal Tenancy Act does 
not mean that as soon as the requirements of the proviso are satis- 
fied, a statutory tenancy will be established ; and that the fulfil 
ment of the requirements of the proviso only removes the bar to the 
establishment of the tenancy, the tenancy yet remains to be estab- 
lished by evidence. 

(6) That the admissions, if any, involved in the pre-emption 
proceeding of 1938 and in the Rent Seit of 1936, were merely 
evidence against the plaintiff subject to any satisfactory explanation 
that might be offered by him; that he offered such explanation ` 
and that explanation was accepted by the final Court of fact. The 
decision in this respect cannot, therefore, be interfered with in 
Second Appeal. ` 5 

Section 3 (17) of the Bengal Tenancy Act defines the term 
‘tenant’ thus: ~ 

* 'Tenant' means a person who holds land under another 
person, and is, or but for a special contract would be, liable to pay 
rent for that land to that person : 

Provided that a person who, under the system generally known 
as "adhi", “barga” or “bhag”, cultivates the land of another per- 
son on condition of delivering a share of the produce to that person, 
is not a tenant, unless— 
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(i) such person has been expressly admitted to bea tenant by 
‘his landlord in any document executed by him or executed in his 
favour and accepted by him, or 

(i) he has been or is held by a Civil Court to be a tenant.” 

The proviso was added bj the Bengal Tenancy (Amendment) 
Act (Act IV of 1923) which came into force on arst February, 
1929. The application for pre-emption under section 36 F of the 
Bengal Tenancy Act was made on the gth April 1938. This 
application is Ex. C in this case. It was verified and signed by 
` the present plaintif. In paragraph a of this verified application the 
plaintiff expressly admitted that the defendants! interest in the land 
was raiyati with occupancy right. 

According to the case of the plaintiff the defendants were the 
persons who under the system generally known as "adhi'......... ..... 
DS cultivated the plaintiffs land. If, therefore, the applíca- 
tion, Ex. C, be a document executed by the plaintiff within the 
meaning of the above section, then the requirements of Proviso (i) 
will be fully satisfied. 

Mr. Chakravarty refers me to section.3 (13) of the Bengal 
General Clauses Act (B.C. Act 1 of 1899) which defines ‘docu 
ment. The defihition is comprehensive enongh to include this 
application. Mr. Chowdhury, appearing for the respondent, 
draws my attention to the words in the proviso “executed in his 
favour and accepted by him” and contends that this shows 
which class of documents is contemplated by the section. Accor- 
ding to him, only “documents by one in favour of another? are 
contemplated by this section. In other words, Mr. Chowdhury 
invites me to read the words “any document executed by him” 
as any document executed by him in favour of another. Ido not 
find any justification for thus reading words into the section that 
are not there. 

In my opinion the document was executed by the plaintiff 
within the meaning of the section when he signed the same as his 
own document. To say that ‘a document was signed by A and 
that ‘a document was executed by A’ may msan somewhat different 
things, The former would convey the meaning that the act of 
signing was performed personally by the maker, while the latter 
imports that the maker either signed it himself or authorised 
some one to sign it for him. “A document is executed, when 
those who take benefits and obligations under it have put or have 
caused to be put their names to it. Personal signature is not 
required, and another person duly authorised, may, by writing 
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the name of the party executing, bring about the valid execution 
and put him under the obliga'ions involved." The words 'per- 
sons executing! cannot mean ‘persons signings. Taey man soms- 
thing more, namely, the persoa who by a valid exscution enters. 
into obliguion under theinstrunent Pura Chand Nokitta v. 
Monmathanath Af uk*erjes (1). 

The terms “signed by", and "exscitel by" miy not thus be 
equivalent, though the act of exscutioa1 iwolvss also th: act of 
signing either by self or by an authorissl pərsor ‘Ex2zation’ 
designates the whole operation includiag sigung and conveys the 
meaning of carrying out som» act to its comoletios. Tie word 
may thus include the psrforminze of thra? acts, signing, szating 
and delivery, when saaling and delivery ara nssl:l for th» œm- 
pletion of th» docu nont. Waen the docimint doss noi requira 
sealing, its signing either by the exo:ia:t hinplf or by sons 
authorised person will complete its ex:cation, aid wie1g9 signs 
the document will be ex»cuted within the maiiig of tia sac: 
tion. 3 


The question n2xt to be considred is ths sff235 of this a I nissior 
on the question of the existence or otherwis2 of the alleged legal 
relition betw2en the plaintiff and the defendants. 

The section has bsen quoted abova. Its operation seems to 
be this: As soon as it is proved tata paraon cultivites tho land 
of another person under a system gen3rally. kiowa as Alii. burgi 
or bhag rima facie he isnot a tenint. Hes cinnot bs held to 
be a tenant by ‘any authority other than a Civil Court, unlesi— 

' (i) he has bsea expressly admittel to b» a tenant as in 
proviso (i) "e 
or (ii) he bas bsen held to be a tenant by a Civil Court 
or (iti) is (now) held to be a tenint by a Civil Court. 
` In other words, if the question wasther or not such a person 
is a tenant arises in a Civil Cort. that Court cin dacils the 
question on evidence before it witho it th» raj 1ira mont of prior 
admission as prescribed by Proviso (i) or of prior decision of a Civil 
Court as prescribed by the first piut of Proviso (ii), Fais will 
be the effect of the words “or is" ia Provisd (i). If, howsver; 
the question arises elsewhere, either bsfore a Revenue O ficsr or 
in a Rent Court or before any authority other than a Civil Court, 
that authority is debarred from deciding the question uiless either 
there is (1) the required prior almission conte nplatel by Pro- 
viso (i), or, (2) the prior dacisio1 contsmplut3l by the first part 


(1) (1938) L. R. 55 L A. 81. 
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of Proviso (ii), or (3) any subsequent decision by a Civil Court 
while the matter is still pending before that authority. This last 
proposition again follows from the words ‘or is’ in proviso (ii). 

In my opinion, the section as it now stands cannot be made 
to mean that as soon as either of the requirements of the proviso 
is present the person shall be held to be atenant. The section 
does not intend to create any statutory tenancy. To read this 
intention into the section, we shall have to read for the words 
“is not a tenant, unless" the word “isa tenant, if". This will be 
reconstruction of the legislative "intention, not interpretation, 
and will be something worse than tnterpretatio abrogans. -Without 
any such reconstruction the fulfilment of the requirements will 
‘only remove the bar so that the authority: may now proceed to 
determine the question on evidence. If and when the tenancy 
will be found it will be a tenancy existing in reality and not a mere 
creature of the statute. ~ ; 

As regards the third point raised by Mr. Chakravarty, it muy 
be pointed out that it is not the case of any of the parties that there 
was any second Kabuliat executed by Ahadi. On the other hand 
the defendants have all along relied on Ex..1 as the only Kabuliat 
in the case. The date of the Kabuliat as given in the C. S. Record 
was obviously a mistake, 

The fourth contention of Mr. Chakravarty, however, must be 
accepted. The plaintiff never made the case that the defendants 
ever entered into any express agreement. or arrangement with the 
plaintiff. Itis not the case of the plaintiff. that these defendants 
came on the land with the plaintiffs permission. The land was 
recorded as comprising tke tenancy of Ahadi. On Ahadi’s death 
the defendants came on ‘the land’ as his heirs and held and 
possessed it openly in their own right as tenants by 
inheritance. Their possession was thus prima facis adverse. 
The learned Subordinate Judge was wrong in holding that the 
defendants. came on the land under the terms of the labour 
"Kabuliat Ex. r. He was wrong in thinking that the status of the 
defendants was determined by the Kabuliat and consequently no 
subsequent admission of the plaintiff could alter that status, The 
Kabuliat, according to the plaintiffs own case, was merely a con- 
"tract whereby Ahadi agreed to give his labour in consideration 
of some wages. It would only explain how Ahadi came on the 
land. Even his possession after the expiry of the period covered 
by it shall not be explained by his document standing by it- 
self, Subsequent conduct of the parties will therefore be relevant 
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consideration and will be retrospectant evidence of the legal rela- 
tion which the parties intended to create between them after the 
expiry of the term of the Kabuliat. E 

The fifth and the sixth contentions of Mr. Chakravarty must 
also be accepted as correct Ahadi died in 1325 leaving his son, 
the defendant No. r, and two daughters Aiyamanneesa and 
Mullukjan. All these three persons took the property in question 
as their father's raiyati and possessed it by right of inheritance. 
Thereafter Mullykjan died and her husband, the defendant No. 3, 
and son, the defendant No.2, came on the land as her heirs. 
These inheritances and successions were known to the plaintiff 
and his predecessor and they always accepted the position as 
will appear from the plaintiffs Rent Suit of 1936. Thereafter 
Aiyamannessa sold her share to the defendant No. r in 1937 who 
served notice on the plaintiff under section 26 C Bengal Tenancy 
Act. The plaintiff on this notice took out proceedings under 
section 26 F of the Act and in his application under that section 
expressly admitted that the interest of the transferar was that of 
an occupancy raiyat. Apart from this express admission the 
preemption proceeding under section 26 F itself implied an 
admission of the tenancy: vide section 26 I (4) of the Act. Mr. 
Chakravarty contends that these facts coupled with the further 
fact that in 1916 when both Govinda and Ahadi were alive the 
interest of Ahadi was allowed to be recorded in the C.S. Record . 
as that of an occupancy miyat conclusively established the tenancy 
of the defendants. In my judgment. this contention of Mr. 
Chakravarty is perfectly sound and must be accepted. — ' " 

"Then, again, there is no dispute that at least since 1916 Ahadi 
and efter him his heirs have been in possession of the land in 
assertion of their tenancy right in it to the knowledge of the plain- 
tiff and his predecessor-in-intereat. They have thus acquired a 
tenancy right in it also by adverse possession. 

In the result this appeal is allowed with costs. The judgment 
and deoree of the Court of appeal below are set aside and those of 
the first Court restored. The plaintiff will pay to the defendants 
their costs in the Court of appeal below also. . ` 


A,K, D, G3 P. Bi Appeal allowed, 
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Before Mr. Justica B. K. Mukherjea and Mr. Justice 
A. L. Blank. 


AJIT KUMAR HALDAR 
v. 
THE OFFICIAL RECEIVER, 24 PARGANAS 


AND OTHERS,* . 
9 


Provincial Insolvency Act (V of 1990), sections 41 (3) (5) (c) and 42 (3)— 
Order postponing discharge of insolvent till payment of dividend of a ceriain 
amount, 4f legal. 

An order postponing the discharge of an insolvent til he has paid eight 
annas in the rupee Is not legal, 

Appeal by the Insolvent. 

Application for discharge by the insolvent. 

The material facts will appear from the judgment. 

Dr. S. C. Basak and Mr. Subodh Chandra Basak for the 
Appellant. 

Messrs. Aini Chandra Gupta, and Bijan Bihar: Mitisr, Rai 
Sanat Kumar Chatterjee Bahadur, Messrs. Amiyaranjan Roy 
Choudhuri and Madhusudan Dutta for the Respondents. 

C. A Y, 

The judgment of the Court was as follows :— 

Mukherjea, J. :—The appellant before us is one Ajit Kurar 
Haldar who wás adjudged an insolvent on his own application on 
the 9th of October, 1939. In accordance with the direction con- 
tained in the order of adjudication, he applied for his discharge 
on the sth November, 19,0. The learned District Judge, after 
hearing the parties and considering the report of the Receiver, 
refused to make an order of absolute discharge and the order he 
has made is to the'effect that the insolvent will not get. his dis- 
charge until he has paid eight annasin the rupee. It is against 
this order that the present appeal has been preferred. 

Dr. Basak who appears in support of the appeal has assailed the 
propriety of this order on a two-fold ground. 

His first contention is that the District Judge was wrong in 
holding that the appellant brought on his insolvency by rash and 
hazardous speculations and his second argument is that the order 
made by the District Judge is an improper order which is not 

*Appeal from Original Order No. 178 of 1941, against the order of M. H. 


B- Lethbridge, Esq., District Judge of a4 Parganas, dated the ith 
February, 1941. 


| 


February, t. 


63 


64 THE CALCUTTA LAW JOURNAL. [Vou 77. 


Cm. — 
— contemplated by the provisions of the Provincial Insolvency 
Ajit Kumar Haldar So far as the first point is concerned, it appears from the evi- 


The Oficial Resi- ence that the appellant who is a graduate of the University started 
ver, 24 Parganas. the business of purchasing and selling shares sometimes in 1936. 
Mukkerjeo, J. Tt is admitted that his original capital was about Rs. 4,000 and 
ana with this little money he seemed to have made considerable pro- 
fits during the year 1936 and the earlier part of 1937. It is said 
that sometime in April, 1937, there wasa great fluctuation in the 
share market and he went on incurring continual losses till his 
liability stood at the staggering figure of Rs. 1,71,000. Dr. 
Basak tried to show that the loss was due to circumstances over 
which the insolvent had no control. In the market of purchasing and 
selling shares, he acted on the advice of recognised share-brokers 
and the loss was due partly to unforeseen circumstances which 
no amount of foresight could have averted and the negligence 
of the share-brokers themselves, who made purchases beyond the 
limits of deposits kept with them by the appellant. It appears. 
to us that the appellant had absolutely no experience in the share 
business and the profits which he earned just after entering the 
business might have made him unduly optimistic. Every man 
must be deemed to be responsible for the way in which he con- 
ducts his business and although we cannot go to the length of 
saying as the District Judge bas done that the type of speculation 
into which the appellant entered is dangerous to society, we cannot 
absolve him from all responsibility in the matter and the District 
~ Judge, in our opinion, was not wrong in saying that the specula- 
tion was of a rash and hazardous character. We hold, therefore, 
that under section 42 (F) of the Provincial Insolvency Act, the 
Judge had every right to refuse to pass an order of absolute 
discharge. f 
The second point put forward by Dr. Basak, in our opinion, . 
is perfectly sound and the appellant is entitled to succeed on that 
point. The order of the District Judge postponing the dischrage 
of the insolvent till he paid eight annas inthe rupee is an order. 
which in our opinion is not warranted by the provisions of the 
Provincial Insolvency Act. Under section 41, sub section (s) of 
the Provincial Insolvency Act, the Court may either (a) grant or . 
refuse an absolute order of discharge or (b) suspend the operation 
of the order for a specified time or (c) grant an order of discharge 
subject to any condition with respect to any earnings or income 
which may afterwards become due to the insolvent or with reg: - 
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pect to his after-acquired property. As laid down jn sub-sec- 
tion (3) of section 42, the Court has the right of exercising the 
powers of suspension and attaching conditions to an insolvent's 
discharge under heads (b) and (c) concurrently, that is to say, 
it may suspend the operation of the order for a specified period 
and at the same time attach conditions to the order in the shape 
of payments out of the future earning or after acquired properties 
of the insolvent. The order made by the District Judge in the 
present case does not come either under clause (b) or (c) of sec- 
tion 4t, sub-section (2) or both of .them taken together. The 
discharge is not suapended for a specified period but for an in- 
definite length of time, till eight annas in the rupee is paid. Such 
an order as has been stated above cannot be made under sections 
41 and 42 of the Provincial Insolvency Act, “though section 39 (1) 
(c) of the Presidency Towns Insolvency Act allows an order sus 
pending discharge tilla dividend of four annasin the rupee is 
paid to the creditors. The result, therefore, is that the order 
made by the District Judge should be set aside. The question 
for our consideration now is what should be the proper order made 
in the present case. 

Mr. Gupta who appears for one of the creditors has stated to 
us that it is not necessary in the present case to suspend the 
discharge for a specified period and his client would be satisfied 
if an order is made in terms of aection 41 (a) (c) of the Provincial 
Insolvency Act. He says that certain conditions should be 
attached to the order of discharge as regards subsequent earnings 
and also as regards properties which he might acquire in the 
future by inheritance or otherwise. His. suggestion is that with 
regard to the future earnings of the insolvent himself, he should 
be allowed a sum of Rs. r200 a year for the maintenance of him- 
selfand his family and if there is anything in excess of that 
amount, then half of that amount should be handed over to the 
. Receiver for payment to his creditors till the creditors are paid 
eight annas in the rupee. With regard to properties which the 


insolvent might acquire in future by inheritance or otherwise, he . 


suggests that so much of the properties should be handed over 
to the Receiver as would satisfy the dues of the creditors to 
the extent of eight annas in the rupee. Mr. Gupta does not say 
that this will continue for ever but suggests that it might be limited 
for & period of ro or 13 years from this date. The Official 
Receiver and other creditors who have appeared separately 
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through different Advocates have left the matter entirely 
to us. 

On a consideration of the circumstances of this case and keeping 
in mind the suggestion made by Mr. Gupta, the order which we 
desire to make is as follows : 

The insolvent will be granted a conditional discharge under 
section 41 (2) (c) of the Provincial Insolvency Act. The dis- 
charge wil take effect immediately subject to - the following 
conditions — 

Whatever income the insolvent might make either from his 
trade, profession or calling or as profits of any property which 
he might acquire by inheritance or otherwise in future within a 
period of ro years from this date, half of the amount that is in 
excess of Rs. r200 a year should be paid to the Receiver annually 
for the satisfaction of the dues of his creditors and these pay- 
ments would not cease until the period of 10 years expires or the 
creditors receive payment to the extent of eight annas in the 
rupee. The insolvent will have to submit accounts to the Recei- 
ver every six months showing the income he makes from all sources 
during this period. Nothing in our order will in any way prejudice 
the insolvent or the Receiver to institute legal proceedings against 
creditor No. 1. Rai ‘Bahadur Baldeodas Rameswar in respect of 
securities which is said to be in his possession. 

We make no order as to costs. 

Blank, J. :—I agree. 


A X. DG; P. S ; Appeal allowed. 
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Before Mr. Justice A. G. R. Henderson. 


JOGENDRA NARAYAN MAZUMDAR 
D. 


NURMAHAMMADULLA SARKAR AND OTHERS.* 
AND CONNECTED APPEAL. 


Suits for reni for a specified pertod—Reni for an earlier period covered by an 
award by Debt Settlement Board included in the suits fer rent—Decrees in 
reni sults, if rent decrees under chapter XIV of the Bengal Tenancy Act. 
Appellants instituted suits to recover rent for the years 1343 to 1345 B. S. 

The rent for an earlier period was covered by an award by the Debt Settlement 

Board. The appellants included in their suit for rent the amount payable 

under the award under section a6 of the Bengal Agricultural Debtors Act. 

The tenants judgment-debtors raised objection that in view of-the taking of 

the amount due ander the award, the decrees cannot be executed as rent decrees 

under Chapter XIV of the Bengal Tenancy Act : 

Held, that if the award of the Debt Settlement Board can be regarded as 
if it were a decree passed in a properly framed rent suit, it oan be executed 
asa rent decree, But ifan award includes claims for rent which are barred 
when the rent sults are instituted, as in the present case, the decrees cannot be 
executed as rent decrees but must be executed as money decrees. 

Appeal by the Decree-holders. 

Applications for execution of decrees in rent suits. 

The material facts will appear from the judgment. 

Messrs, Bhagirath Chandra Das and Nagendra Nath Talukdar 
for the Appellant in S. M. A. 169 of 1941. 

Mr. Surajit Chandra Lakiry for the Appellant in S. M. A. 118 
of 1941. 

Mr. Rabindra Nath Chaudhuri for the Respondent in S. M. A. 


218 of 1941. 
Mr. Amaresh Chandra Roy for the Respondent in both 


appeals. 


The judgment of the Court was as follows: — Nu 

These appeals are by the decree-holders. As the main point 
argued is common to them both, they were heard together. In 
S. M. A. 169 the facts are these: The appellant obtained a 
decree for rent for the years 1337-1340 B. S. Nothing was realised 
by execution proceedings. Similarly no rent was paid for the 

* Appeals from Appellate Order Nos. 318 of 1941 and 169 of 1941, aginst 
the ordersof D. N. Bagoh!, Esq, Subordinate Judge, Pabna, dated the gth 
Jono, 1941, and roth March, 1941, reversing the orders o£ A. K, Sen, Eaq., 
Munsif, 3rd Court, Pabaa, dated the 31st Maroh, 1941. 


C. A. Y. 


by 


Civit 


.1943. 
February, 2, $ 8. 
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years 1341 to 1343. The tenant then went to a Debt Settlement 
Board both for the arrears of rent and for the decretal amount and 
an award was made. The present suit was to recover the rent due 
for the years 1344-1345. The mi included in the suit the 
amount payable under the award. 

In S. M. A. 218 the decree-holder instituted the suit for reco- 
very of the rent due for the years 1344-1346. The rent due for 
an earlier period was covered by an award made by a Debt Settle- 
ment Board. Similarly the appellant included this sum in the 


„present suit, 


In both cases the EN AA E the objection that, 
in view of the tacking of the amount due on the award, the decrees 
could not be executed as, rent decrees under Chapter XIV of the 
Bengal Tenancy Act. This objection was overruled by the Munsif 
but sustained by the Subordinate Judge. P 

In support of the appeals it was contended by Mr. Das in 
Appeal No. 169 and Mr. Lahiry in Appeal No. 218 that, as long 
as the suits are properly framed under section r48-A, it is quite 
immaterial that an amount payable under an award is tacked to 
the sum actually claimed in the suit. 

In order to test this proposition, itis necessary to examine it 
both from the point of view of section 148-A and from the point of 
view of limitation. I will consider the former first. ` 

For this purpose I will assume that there is no difficulty with 
regard to limitation and that both the rent claimed in the suit and 
the rent covered by the award are within the period of limitation 
allowed. In this connection, the important point is the ‘position 


-of-a co-sharer who is nota party to te award. Under sub-sec- 


tion (3) he may apply to be made a co-plaintiff and sue to recover 
the arrears of rent which he claims as due upto the date of the 
institution of the suit. Ifhe fails to do so, he incurs the.penalty 
laid down in sub-section (9). There might be a dispute between 
him and the original plaintiff as to their respective shares. The 
plaintif’s case might be over-ruled and he might be given a decree 
for four annas instead of eight annas: but the tenant defendant 
would be debarred from challenging the award which allowed. the 
plaintif an eight annas share. As a result, he would have to pay 
eight annas to the plaintiff and twelve annas to the co-plaintiff. 
It would be opposed to the fundamental principles of this part 
of the Tenancy Act to say that such a decree could have theeffect 


-of a fent dectes. 


The learned Subordinate Judge went to the other extreme. 


a 
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He held that in no scifcumstances could a decree, which includes 
an amount payable under an award, have the effect of a rent decree. 
The -practical result of an award is that the parties to it cannot go 
behind it. But it ia not essential that there should be a dispute before 
a decree for rent can have the effect of a rent decree. From this 
point of view there is no real difference between a decree passed 
on consent and a decree for a sum which the parties cannot 
dispute. 3 

I have, therefore, reached the conclusion that itis necessary 
to examine the award and to see whether, if it were a decrée passed 
in a rent suit, it could be executed as a rent decree. ' If it could, 

' then it may be so executed in the absence of any other obstacle 
in the way of the decree-holder. In the present case there is no 
such difficulty. All the land-lords were before the Board as parties 
to the award and are bound by it: further there is no difficulty in 

' connection with their shares. 

There, however, remains to be considered the effect of limitation. 
Here different considerations arise. If the decree is to be executed 
under Chapter XÍV, any person whose interest amounts to an 
encumbrance has the right to make a deposit under section 174 (1) 
to protect that interest. In order to do so he must deposit for 
payment to the decree-holder the amount recoverable under the 
decree up to the date when the deposit is made with costs. An 
award may include,—indeed in the present cases the awards do 
dnclude,—claim for rent which were barred when the suits were 
instituted. Asa resulta person entitled to apply under: section 
174 would be compelled to deposit a larger sum than that for 
which he could be made liable in a rent suit properly framed. 
The law of limitation is contained in Schedule IV and is just as 
much part of the rent law as section 148A. By that law the 
burden placed on a psrson entitled to make a deposit is limited 
and in my judgment it ought not to be extended in -the absence 
of a specific provision to that effect. Accordingly.if an award 
includes rent, which could not have been recovered in the suit on 
account of the bar of limitation, the decree passed in the suit must 
be executed as a money decree. . 

Asa result, I am of opinion that. although the conclusion of 
the learned Subordinrte Judge is too broadly stated, his actual 
' otders allowing the objections in these particular cases, are right, 
In this view, it is not necessary to deal -with the other points 
raised. Mr, Lahiry however pointed out that, the learned Sub: 
ordinate Judge over-looked the amendment to Order XXI rule 66 
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of the Code of Civil Procedure. It further appears that in 
dealing with appeal No. 169 instead of allowing the objection under 
section 47 he has dismissed the whole execution case, -It was 
suggested that this was due to an oversight 

Appeal No. 218 of 1941 is dismissed. 

In Appea!lNo. 169 of 1941 the order of the lower appellate 
court is modified ; the order dismissing the execution case is 
set aside; the order allowing the objection is upheld and the 
Munsif is directed to dispose.of the execution case in accordance 
with law. 

I make no order as to costs. 

Leave to appeal under section 5 of the Letters Patent is 
‘granted. 


A. X. D. O. j P. 8. | Order allowing 
objection upheld. 


Before Mr. Justice A. S. M. Akram and Mr Justice 
AR. B. Pal. 


SYED SHAH MAJUMAL ISLAM AND.OTHERS 
v. 
COMMISSIONER 'OF WAKFS AND OTHERS,* 


Bengal Wahf Act (Act XIII ef 1934), Sec. 6 clause 11—" Wabif for himself 
or any member. of kis family or descendants ee * descendant” 
and “ any member of kis family." 

The word *'deeoendant" in the expression * Wakif for himself or any 
meniber of his family or descendants " as used in Sec. 6 ol, 11 of the Beugal 
Waki Act, 1934 refers oaly to descendants of the wakif, But the words 
* any member of his family " in the aforesald oxpropslon” has an extensivo suse 

“and means not mseely the family descendants of wakif only. 
Accordingly where the original mutwallis wers members of the family of the 


* Appeal from Appellate decree No. 1995 of 1949, against the decree of 
K. C. Chunder, Esq., District” Judge, Hooghly, dated the a%th September, 


1939, reversing the decree of B, G. Rao, Bsq., Subordinate Judge, Chin surah, 
ited the'sgrd December, 1938, ; 
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wakif, the present mutwallis who are descendants of the original , mutwallls are 
Included within the ‘scope of Sec. 6 ol, 11 of the Bengal Wakf Act 1943. 
Gkasanfur Hosein v. Akmadi Bibi (1) approved of. 
Appeal by the Plaintiffs, 
` Suit for declaration that certain Wakf is Wekef-alalaulad. 

The material facts will appear from the judgment. 

Messrs. Prohash Chandra Mall, Upendra Chandra Mallih 
and Provansu Kumar Mallik for the Appellants. 
` Mr. Abul Quasem (No. 2) for the Respondent who appedred. 

C. A. Y, 
' The judgment of the Court was as follows : 

Akram, J. :— This appeal by the plaintiffs arises out ofa 
suit for a declaration that a certain Wakf is a WaksaFalal-aulad 

as defined in Section 6(u) of Act 13 of 1934 and that the action 
B the defendant No. r (Commissioner of Wakafs) in treating it 
as a public Wakaf and assessing it as such and appointing a 
Committee of Management is illegal and w/tra vires and for a refund 
of the excess money realised from the plaintiffs (Mutwallis) by 
improper assessmont 01 the basis of a public Wakaf, i 

It appears that one Shaik Mohamad Faiz had created a Wakaf 
by a. Wakafnamah dated 1138 B,S.—1776 by which he had 
appointed his brother’s sons to be Matwallis and after them their 
male descendants, generation after generation and had provided 
that the income from the Wakaf properties should be spent on 
certain religious and charitable objects and that the balance left 
unspent should go to the Mutwallis. . 

The plaintiffs claim to be descendants of the original Mutwal- 
lis and allege that it has never been necessary to spend more 
than a5 % of the annual intome of the Wakaf properties on their 
religious and charitable objects mentioned in the Wakafnama and 
that therefore the Wakf is of a class known as Wakaf-elal-Aulad 
and not a public Wakaf and that the defendant No. 1 was wrong in 
not treating it as such. Various pleas in defence were taken by 
the defendant No. r who alone entered appearance, the other 
defendants who were members of the Committee of management 
took nó part in the contest. Several issues were framed but we 


are. concerned ‘in this appeal only with the first part of issue No. 4 


vis. - Is the Wakaf a public. Wakaf or a private Wakaf? 
~The trial. Court decided that issue in favour of the plaintiffs 
and decreed the sujt ; on appeal the lower appellate Court reversed 
that decision snd dismissed the suit, the ae bai p 
ferred the present appeal. 
(1) (1929) I, LR, $2 All, 368. = 


January, I$. 


Je 
Cm, 
^ 1945 


THE CALCUTTA LAW JOURNAL, [Vou 77. 


' It has been urged before us on behalf of the appellants that 
the expression “ Wakif for himself or any member of his family 


Pd Shah Naves] or descendants" in Section 6, clause rr of Act XIII of 1934, 


Ganis of 
Wakts. 


Airam, F. 


includes the descendants not only of the Wakif but also of kis 
family and that as the original Mutwallis were members of the 
family of the Wakif and the present Mutwallis are their descer- 
dants, they are included within the scope of Section 6 clause 11 
of the Act and reference in this connection was made to the deci- 
sion in the case of GAasanfar Hossesin v. Ahmadi Bibi (1). It was 
argued that such being the position and as it has never been neces- 
sary to spend more than 25% of the income for the religious and 
charitable objects mentioned in the Wakafnamah and as the 
balance 75% or more went to the descendants of the family of the 
Wakif, even though in their capacity of Mutwallis the Wakaf fell 
within the class of Wakaf-ala-Aulad as defined in Section 6, 
clause 11 and the classification and treatment of it asa Public , 
Wakaf by the deferdant No. 1 was illegal and s/ra vives. 


~ The learned Advocate for the respondent, although he does 
not wish to challenge the claim that the original Mutwallis were 
members of the family of the Wakif contends that conceding that 
the original Mutwalis were members of the family of the. 
Wakif Mutwallis—the plaintifis—are not so and as the word 
“ descendants "in Section 6, clause rr denotes the descendants 
of the Wakif only and sot of Ais family the Wakaf no longer con-- 
tinues to be a Wakaf-el-al-Anlad within the meaning of Section 6, 
clause rr of the Act. Furthermore the provision in the Wakàf- 
namah for payment, it is pointed out, was solely as remuneration 
to the Mutwallis for discharging their” duties and not as main-. 
tenance for supporting “ member of his (Wakif's) family or dés 
cendants.” Lastly it is said that in any event there is nothing in 
Wakafnamah, nor is there anything specific in the evidence which. 
shows that at least 757% of the set available income from the Wakaf 
estate, is for the time being Aayadie to the Wakif or to any member. 
Of the, Wakif's family or their descendants (taking the word '' dese 
dants " in Section 6, clause 11 to include deecendants of the Wakif's 
family as well). On the question whether the word “ descendants ” 
in Section 6, clause x1 of Act XIII of 1934 includes the descen- 
dants of the Wakif’s fase? as well, wo dre inclined to take the view 
that it does not and that the expression "any member of Mr. 
family or descendants ” refers to the Wakif's family and the Wakif's . 


(1) 1929) I. L. R. 52.AIl. 568... 
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descendants. We also think that the words “ for Aimse/f” in the paces 
expression “ payable to the Wakif for Aiwse/f or any member of 1943. 

his family or descendants” and the definition of “ benefit” as Syed Shab } kah Majumal 
given in Section 6, clause (2) indicate that the payment which is 

to be made should not be solely as salary for the performance of Complaioner of 
any duty imposed. We do not think however that it is necessary kan 

to decide these matters in this case as upon the terms of the Wakaf- irem Fi 
namah we hold that it has not been established by the plaintiffs - 

that not less than 75% of the se? income is palah to them under 

the Wakaf. 


- The Wakafnamah which is a very ancient document, is unfor- 
tunately torn to amall pieces, and it is not possible to put them 
together and read it as a whole but what can be gleaned from it 
as it is, and can be understood from the translated portions admit- 
ted by the parties to be correct which are set out in the judgments 
of the Courts below we are induced to take the view that it could 
not have been the intention of the Wakif to dedicate his properties 
mainly for the support and the benefit of his family or descendants. 
The Wakif had his own sons living at the time, but they were away 
from home, he therefore appointed his nephews who were living 
in the village as Mutwallis and constituted the gentlemen of the 
village, supervisors with power to remove the Mutwallis in case 
of incompetence or maladministration—the Mutwallis were direct- 
ed to “ maintain the mosque, students, guest, visitors ” (the portion 
here is torn) and in case of breach or misconduct the gentlemen 
of the village were “ empowered to remove those Mutwallis and 
to appoint any gentleman as Mutwalli and inspect every year — 
the accounts of income ånd expenses and pay the Mutwalli as 
they lhe” There is no provision in the Wakafnamah for any 
payment to the Wakif himself or to his sons or to anyother rela- 
tion. The remuneration mentioned is for acting as Mutwallis 
only and it is not suggested that itis laid down any where in the 
Wakafnamah that at least 75% isto be paid from the income for 
the purpose—the power given to the gentlemen of' the village to 
pay the Mutwalli as they liked would negative such a suggestion ;* 
in fact no allegation to such: effect seems to have been made in' 
the plaint and- no such issue was raised in the suit. "The perti ` 
‘culars supplied by the plaintiff No. r in this application for enrol- 
ment under Section 44 of the Act—Ext. 4 also shows that less than 
. 157, of the net available incomes was taken by the Mutwallis. 
Considering the above facts and circumstances we are of opinion 
that the-decision of the Court below is correct and’ the appellants ' 
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have failed to substantiate their claim. We accordingly dismiss this 
appeal with costs. m 

Pal J. :—I agree. © © 

The only question involved in this appeal is whether the 
Wakf created by one Shaik Mohammad Faiz in 1183 B.S. (1776 
A. D.) is a Wakaf-al-aulad within the meaning of the Bangal Wakf 
Act, 1934 (Bengal Act XIII of 1934). 

` The Wakf was created by a Wekafnamah written in Persian. 
The English version of the relevant portion of the document stands 
thus: “Afterwards I have maintained and repiired the mosque 
and entertained guests and visitors (Mussfirs) and ` maintained 
student (Taleble-elm). My sons lived in the house in Mannapur 
in Calcatta.............. eS sesse ee At present being, helpless and 
having no hope in this mortal life I only find none but my nephews- 
Shaik Mainal Islam and Shaik Sharifal Islam wise and deserving ... 
NAN Now I make the Wakaf of all my properties of 401 
bighas rent-free land of various kinds described above and appoint 
my brother's son Shaik Muinal Islam ani Shaik Sharifal Islam 
sons of late Shaik Raiz and grandsons of Moulvi Mohammed Biz, 
mütwallis and it would be the daty of the mutwallis to maintain 
the mosque, students TT guests, visitors (Musafirs), (the rest 
of this sentence is torn)............ They would spend the remain ing- 
unspent income for themselves. Sons of legally married wives of 
the mutwallis in succession shall manage the work of the wakaf... 
— - The mutwallis are not empowered and they shall 
not sell, transfer (torn) except to enjoy the income of the wakaf 
property ...........»... And if mutwallis override or disobey the 
condition of Gite waka od show any miseonduct or cause loss of 
the wakaf property or misappropriate the wakaf property, they 
would be deemed misappropriators. Gantlemen of the village. 
are empowered to remove those mutwallis and to appoint any 
gentleman to be the mutwalli and inspect every year the accounts. 
of income and expenses and pay the mutwallis as they like. - And 
my successors shall have no objection” and they are not em- 
powered to raise any objection.............. If any sum of money - 
remain unspent after all the due and necessary expenses that . 
remaining sam of money should be spent in charity otherwise 
mutwalli would be guilty before Alle, wherefore all these conditions - 
apo written in this deed of wakaf’, 

It is not disputed that this created a valid wakaf. "Tbe religious - 
and charitable objects. are clearly: specified in the deed. These 
are valid objects for which wakf can bo created, and. no one says. 
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that these provisions wore merely illasory, The nephews of the 
Wakif and their descendants are appointed to be the mutwallis 
of the wakf. But as the disposition stands, they were not the 
object of this wakf. The application of the wakf money to the 
specified religious and charitable purposes is made obligatory on 
them as mutwallis and is not left at their discretion, They are 
made removable by the local people for the time being if they 
neglect duty. The only provision for them in the deed is 
by way of à contingent allowance receivable by them as mutwallis, 
and in-case they are removed from this office nothing is given 
them. Obviously therefore they were not the object of this wakf 
_and the wakf was not a ‘wakfalal-aulad’ as anderstond in 
“original texts of the Mahomedan Law. f 

Nor is it a -wakf of the category validated by the Wakf Vali- 
dating Act, 1913 (Act VI of 1913). The Act does not at all use 
the name ‘Wakf-abal-aulad’: By section 3 it is enacted that 


it shall be lawful for any person to-createa Wakf.. ............for the . 


perposes of maintenance and support wholly or partially of Afs 
family, children or descendants............... ....Assuming that “the 
nephew and their descendants” fall within the description of “his 
family, children or descendants”, the present wakf cannot be said 
to have been -made for the purpose of their maintenance and 
support. Its purposes were the religious and charitable purposes 
specified in the deed itself, 

The whole question, ‘therefore, is whether i is a ‘wakf-al-al 
aulaď’ as defined by the Bengal Wakf Act, 1934 (Bengal Act ‘XDI 
‘of 1934). Itis a question juris positivi and its answer depends 
entirely on the meaning of section 6 (ii) of the Act. 

The section stands thus : 

kWakeelalauhd madura Wakf undue which, qol. Ides) Hd 
seventy-five per cdnt. of the net available incon is for the. time 
being payable to the Wakif for himself or any member of his family 
or descendants? 

The requirements of this definition are the following : 

' r There‘ls a Wakf A 
- a. Under the Wakf is payable 

(a) (i) to the Wakif himself 

Wi to any member oF lis, Bunily l b eo 

or (iii) descendants . EE 

(b) not less than 75 ‘of the net available income. 

"There is no dispute that there is a Wakf in this case. - 

"The questions that arise for consideration are t . 
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(1) whether anything is payable voger the Wakf to any of the 


i persons named above ; 


(2) whether what is payable is " of the net available income 
or more. : 

The only persons who, asalleged by the appellants, are the 
persons to whom 757, of the netavailable income is payable are 
the appellants themselves who are the descendants of the wakif 
nephews. A further question therefore arises viz. whether such 
descendants will come within the description “any meinber of his 
family or descendants.” 

It should be remembered that the question is juris postticf 
and the statute uses the English language. The msaning of Persian 
or Arabic words therefore will be of no avail to us for the purposes 
of this appeal. 

The other relevant provisions of the Act which may help the 
interpretation of this definition are cəntained in sections 6 (7), 
6 (10), 44, 52 and the Rules made in exercise of the power under 
section 84 (2) (b) of this Act. 

Wakf is defined in clause ro to section 6 thus : l 

“Wakf means the permanent dedication by a person professing 
Islam of any movable or inmovable property for any purpose 
recognised by the Islamic law as pious, religious or charitable and 
includes a wakf by user. 

Wakif means any person making such dedication.” 

“Net available income” is defined by clause (7) ; 

` “Net available income of a Wakf means the income as deter- 
mined from time to time, in the manner, prescribed by the Local 
Government.” 

Section 84 (2) (b) empowers the Local Government to make 
rules providing for the manner in which the net available i income of 
a Wakf shall be determined. 

In exercise of this power the Local Government made the follow- 
ing Rules: 

“t, In determining the net available income of a Wakf as 
defined in sub-section (7) of section 6 of the Bengal Wakf Act, 
1934, for any year it shall ba necessary to ascertain the gross annual 
(estimated) i income of the Wakf for that year. 

4. The gross annual (estimated) income for that year shall 
be ascertained by adding together the following items, namely. 

(a) Estimated annual income derivable from tenants, lessees, and 
licensees of the Wakf in cash in that year, — - 


^ 
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(b) The value in cash of all of such income as is realisablé -in Cite 
kind in that year, © | 1943. 


(c) All income for that year on account of praperties held in Syed Shah A Majara! 
khas and yielding any income in cath or in kind, : Han . 

(d) Estimated collections for that year based on an average of onim ot 
the collections of the three previous years made on account of 
miscellaneous receipts such as Salami, Jalkar, Fhalkar, Bonkar, Pal, 9. 
Hatkar, sale proceeds of timber, fuel, shrubs, grass, sand, earth. 
stone and' similar other items, and also of nazars or presents in 
cash or kind made to a mosque or a shrine belonging to and main- 
tained by the Wakf properties, 

(e) Estimated annual income of all propertiss of the Wakf 
appropriated for the use and occupation of the Mutwalli and his 
subordinates and menials, though such eppropdsticn has not been 
authorised by the Wakif, 

(f) Annual proceeds from investment of money balong to the 
Wakf or derived from the Wakf properties, 

- (g) Similar incomes of all properties acquired from the Wakf 
properties, 

(b) Any other item of i income known to the Matwalli as belong- 
ing to Wakf, : F 

3. (1) All payments liable to be made on account of the follow- 
ing items shall be deducted from the gross annual (estimated) in- 
come ascertained under rules a, namely :— 

(a) (1) Government revenue of lande, 

(2) Rent payable to a superior landlord, 

(3) Cesses to the Road and Public Works Fund, 

(4) Taxes payable to the Union Board or Municipality or any 
other statutory body, or any statutory fund. 

(b) Cost of collection and. maintenance of the Waké property, 
as follows : 

(i) In case of immovable property, costs as icis incurred, 
if approved by the Commissioner of Wakís, subject to a maximum 
of 1234 per cent of the gtoss income, 

(ii) r per cent. in the case of income from securities, debentures, 
share dividends, etc., and 

(li) 1 per cent. in the casa of income from fixed tontributions 
in lump, such as (1) a regular allowance paid by a trust fund, or 
(eJ when the entire Wakf property has been let cut in Putni etd, 
and 

(iv) 1 per cent. in case of the cash galas of crops.which do 
not require the employment of & collection staff. 
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Er. Provided that where the Wakf has, in the distribution of the 

1943: income to the various expenditures intended by him included the 
Syed ae Meinl cost of collection, management, etc., in the salary of the Mutwalli, 
no deduction shall be made under this rule. . 





v. 
pone ot (2) Tbe balance that remains after these deductions shall be 
— "the net available income of the Wakf.” (vide Calcutta Gazette, 
Pal, F. dated May 14, 1936, Part I. Page 1106). 

Section 44 of the Act requires the mutwalli to mike application 
for enrolment of all Wakfs at the office of the Wakf Commissioner 
existing at or created after the commencement of this Act. Sub- 
section (3) of the section prescribes the contents of such an 
application, Items (b), (c), (d) and (e) of the particulars re- 
quired are : ] 

.(b) the gross annual income from such properties ; 

(c) the amount of the Government revenue and cesses, and of 
all rents and taxes annually payable in respect of the Wakf pro- 
perties ; 

(d) &n estimate of the expsnses annually incurred in the reali- 
zation of the income of the Wakf properties based on such details as 
are available ; : 

(e) the amount sat apart under the Wakf for 

(i) the salary of the mutwalli and allowances to individuals ; 

. (ii) purely religious purposes ; 

(iii) charitable purposes ; and 

(iv) any other purposes. 

The present appellants as mutwallis made an application under 
this section. This application is Ex. 4 in the case. According 
to the particulars given in :t the gross annual income of the Wakf 
properties is Rs. 1309-4-0 

The Government Revenue, cess etc, Rs, 129-1 

The expenses annually incurred 

P in the realisation etc. Rs. 108-0 
: 237-1-0 
Rs, 1072-3-0 

‘The amount set apart under the 
Wakf for religious and charitable 
ouk spent for repairs of the i T 
mosque R8. 12-0 Rs. 360-0-0 

The amount available for the 
mutwallis is thus only Rs. 712-30 


15% of Rs. 1072-30 is Rs, 804-2% 
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Therefore what these descendants of the wakifs nephews get 
according to this statement is less than 75% of the net income 
available, 

A statement of account ns required by section 5a of the Act 
was also submitted by the present appellants as mutwalli of the 
Wakf taking it to be a Wakfal-alaulad. This. statement is Ex. D 
in this cage. From the particulars given in this statement also the 
position of these persons appears to be worse. - 

It thus appears that ever assuming that these descendants come 
within the description of persons specified in section 6 (11) òf 
the Act and that. what is payable to the mutwallis under the wakf 
can be said to be payable to these descendants under the wakf 
because they are to be the mutwallis under it, less than 75% of 
the net available incoms will be payable to them and the wakf 
will not be a "Waksf-alal- aulad' within the meaning of this defl- 
nition. 

The next question is whether descendants of the wakifa 
.nephews (brothers sons) come within the description of person 
“Wakif himself, any member of his family or descendants”, Mr. 
Mullick appearing in support of the appeal contends (1) that such 
descendants will come within the description “any member of his 
family” ; and (2) that in any case they will come within the des- 
cription “descendants.” According to Mr. Mullik the words “his 
family” ‘here mean “the family to which he belongs” and not 
merely ‘the family dependent on him’, Mr. Mullick next contends 
that the words “or descendants” must be taken as forming an exten- 
ding clause to both '"Wakif himself and any member of his family", 
He reads the portion thus 4 

(1) Wakif himself or descendants; (a) any member of his 
family or descendants. o 

In my opinion the word “descendants” refers to the Wakif 
himself and only his descendants will come within this description. 
This is the plain reading of the section and there is no reason 
why we should discard this plain reading when it beara sense and 
fits in with the context. 

The meaning of the words ‘his family’ is not free from difficalties: 

The word ‘family’ is really one of great flexibility and is capable 
of many different nisanings according to the connection in which 
it is used. Even when used ina statute it may indeed bs of 
nircow or broad m»aning as ths intention of the legislature using 
it may. be made to appaar: Firbrachs v. Grant Lodge (1), -In 

(1) 1 Mo, App. 268 (271). r 4 3 
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its ordinary sense the term signifies the collective body of persons 
living in one house, or under one head or manager, or one domestic _ 
Government. It may include all members of the household living 
ynder the authority of the head thereof, as also the servants 
employed in the house. Various other meanings of the term have 
been collected in Iyer’s "Law Lexicon”. The term is often used 
to fwc/ude those descended or claiming descent from a common 
ancestor. 

In construing the Wakf Validating Act of 1913 (Act VI of 1913) 
the word ‘family’ has been taken by the Allahabad High Court in 
the extended sense contended for by Mr. Mullick. In Ghasanfar 


‘Husain v. Akmadi Bibi (1), Sen and Niamatullah JJ. were of 


opinion that the word ‘family’ was intended to be used in sec- 
tion 3 (a) af the Mussalman Wakf Validating Act, 1913, ina very 
large and extensive sense. The learned Judges observed: “The 
policy of the Act was to validate the creation of a Wakf in per- 
petuity in favour of persons who happened to be the members 
of the family according to the popular acceptance of that term. 


: Technically the word ‘family’ may be taken to mean the collective 


body of persons who live in one house and under one head or 
manager; and includes within its fold a household consisting of 
parents, children and servants and, as the case may be, lodgers or 
boarders. Popularly, however, the term indicates persons descended 
from one common progenitor and having a common lineage.” 

I respectfally agree with the view expressed above. In my 
opinion the word ‘family’ as used in Bengal Act XIII of 1934 
bears the same meaning as in the Mussalman Wakf Validating 
Act. << 

Ameer Ali in his Mahomedan law, Vol. 1, Chapter VII 
gives the origin of Wakf thus: “Historically its origin is traced 


- to the direct prescriptions of the Prophet. The validity of Wakfs, 


says the Ghait ul Bayan, is founded on the rule laid down by the 
Prophet himself under the following circumstances....... — 
Omar had ecquired a piece of land in Khaitan and proceeded to 
Prophet and sought his counsel, to make the most pious use of it 
whereupon the Prophet declared ‘tie up the property (all or 
Corpus) and devote the usufruct to human beings, and it is not to be 
sold or made the subject of gift or inheritance: devote its 
produce to your children, your kindred, and the poor in the way of 
God.” . - 
At page 276 of the same volume the learned author says : 


(1) (1909) LL, R. 58 All, 368 (380). 
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“According to the texts of the Mahomedan law, a wakf can 
be validly made in favour of any person or clas of persons, It 
can be made in favour of— ‘ 

(b) one’s children and descendants, male or female, born. or 
unborn ; 

(d) heirs as well as non-heirs 

(e) one’s kindred, etc. 

(g) one’s dependants, servants, etc. 

(b) under the Hanifi law in favour of the wakif himself first, and 
then for other objects.” , a 

The above will help the determination of the policy of the 
Mussalman Wakf Validating Act, 1913 and it seems that the 
description of persons given in its section 3 (a) was intended to 

, cover all these persons, I thus feel inclined to accept the conten- 
tion of Mr. Mullick in this respect. 

But as under the present wakf, less than 75% of the net 
available income is available for these persons, the wakf is 
not a ‘wakf-aFal-aulad within the meaning of the Bengal Wakf 
Act, 1934. 

A X. D. G. Appeal dismissed. 


Bofors Mr. Justice C. C. Biswas and Mr. Justice 
A. L. Blank. 


BINAPANI DEVI 
v. 
BANKU BEHARI MONDAL AWD OTHERS." 


Bengal Tenancy Act (VIII of 1885), Chapter XIV—Purchase of holding after 
the passing of rent decree—Purchaser noi made a party in execution proceed- 
ings inspite of knowledge of the landlord—Helding, if passes ky rent sale: 


* Appeals from Appellate Decrees Nos. 523 and 524 of 1940, against the 
decrees of B. K. Basu, Esq., District Judge, Howrah, dated the oth December, 
1949, affirming thoss of K., M. Do, Esq., Aem aaa, 
aaa mai - : 


AE 


‘on precisely the sama grounds, 
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In order to justify a sale of the holding in execution of rent decree which is 
binding on the holding, representation is necessary in the exeoution proceeding. 
Where, however, there [s no continuity of representation owing to the tenant 
having lost his interest in the holding, there must be fresh representation of 
the tonancy in the execution proceeding, and it will not do to proceed only 
against the original judgment-debtor, if the sale is to pass the holding itself as 
under a rent decree. ; 

Forbes v. Maharaj Bahadur 11) j Krishnapada Chatterjee v. Manads Sundari 
“Ghosh (a) applied. 

Appeal by the Defendant. 

Sult under section 106 of the Bengal Tenancy Act. 

The material facts will appear from the Judgment. 

Messrs. Gopendra Nath Das, Manindra Nath Ghosh and 
Sachindra Chandra Das Gupta for the Appellant, 

Messrs. Surajit Chandra Lahiri, Pritibhusan Barman and 
Awmarendn: Nath Roy Chaudhury for the Respondents. 
- The judgment of the Court was as follows — 

These are two appeals in two suits under section 105 of the 
Bengal Tenancy Act which were heard together in the Courts below ` 
and disposed of by the same judgments. In one of the suits the 
plaintiff was Banku Behari Mondal who claimsd that the disputed 


. holding, which was Dag No. 13 in Khatian No. gr of Mouta 


Iswaripur, should be recorded in his name, while the other was by 
Sukeshini Bose, one of the putaidars, of the Mouz2 who supported 
his case, The contesting defendant in each case was defendint 
No. r, Binapani Devi, the appellant before us, who had the entry 
in the record of rights mide in hsr favour. Both the Assistant 
Settlement Officer and the Spacial Judge decreed the suits, if not 
and.hence the appeals by 
Binapani, 

The material facts aré now more or less admitted. The land in 
dispute was originally held by one Gobardhan Mondal asa raiyat 
under the putnidars at an annual rental of Rs, 16-4-3. In the year 
1931 the patnidars obtained a rent decree against him, and in 
execution thereof purported to purchase the holding themselves on 
the 11th September, 1934. They then let the land in barga for 
some time to one Nanilal Mondal who was there from before asa 
`- (1) (1913) L. R. 41 L7 À. gr 1 25 C, L. J. 434. 

(a) (1922) I. L. R, 59 Calc. 202 ; 55 C. L. J. ago. 

[Note -~This decision ts in confilot with the decision of Mr. Justice Henderyon 


Surendra Noth Halder v. Pratap Chandra bajki (1) bat. this being a 
decision of a Division Bench must prevall orer the latter.] 


(1) (1942) 76 C. L. J. 248. i a i 
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bargadar under Gobardhan. The putnidars thereaftër granted a 
raiyati settlement: to Banku Behari Mondal, the plaintiff in one of 
these suits, first under ‘an amalnama dated the 27th October, 1937, 
and then on taking from him a Kabuliat dated the 4th November, 
1937. Itis by virtue of this settlement that the plaintiffs claim 
that Banku's name should have been entered in the settlement’ 
record as tenant of the Dag in question, and on this basis they 
challenge the entry which, as already stated, was made in the name 
of Binapani. The record of rights was finally pupua on the aand 
January, 1938. 

Binapani resists the claim on the ground that before the putni- 
dars brought the holding to sale under their rent decree, she had 
purchased it in execution of a mortgage decree which she had. 
recovered against the original tenant in respect of the property. 
The date of the mortgage does not appear from the proceedings, 
but the final decree for sale was made on the r1th November, 1932, 
and the sale followed on the 18th April, 1933, and was confirmed 
on the 17th June, 1933. Binapani thereafter obtained delivery of 
possession through Court on the ryth December, 1933. Apparently, 
however, Nanilal Mondal continued in actual occupation of the 
land, and Binapani claimed possession through him. She actually 
took from him a Barga Kabuliyat in Ashar, 1343 B. S. (June-July, 
1937) but the Assistant Settlement Officer has found in effect, that 
the Kabuliyat was taken under coercion, and this finding has not. 
been reversed in appeal. The Assistant Settlement Officer seems 
to think all the same that Binapani was in possession during the 
settlement operations, and the fact remains that she got her name 
reoorded in the settlement Khatian. 

Itappears that on her purchase Binapani duly deposited the 
landlord's transfer fee under section 26E of the Bengal Tenancy 
Act, and the fee was duly accepted by the putnidars, so that the. 
putnidars must be taken to have had notice of her interest, Tho 
putnidars, however, did not make hera party to their execution 
proceeding which was subsequent to her purchase, and it is the 
effect of this circunfstance that we are mainly concerned to consider 


in these appeals. 


The Assistant Settlement Officer was idha to accept m 


contention that Binapani not having been joined as a party to the 
Tent execution case, her interest could not be affected by the sale, . 
but he decided against her on the ground that she on her part 
knew about the sale, and knew also that the landlords thereafter 
settled the holding with another party, and yet with such knowledge 
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she took no steps to set aside the sale. On appeal, the learned 
Special Judge -affirmed the decision, but took a different view. On 
the question of possession, he definitely found that Binapani was 
never in possession after her purchase, not even during the settle- 
ment operations, but the main ground on which he rested his 
judgment was that as the putnidars’ decree against Gobardhan was 
a rent decree proper, the holding itself passed by the execution sale, 
and. that Binapani's interest must consequently have passed with it, 
even though her purchase was prior to the execution proceedings 
and she was no party to it. The learned Judge was of opinion that . 
to make the sale a rent sale under Chapter XIV of the Bengal 
Ténancy Act, it was sufficient for the landlords to proceed 
im execution only against the judgment-debtor named in the 
decree. 

The Assistant Settlement Officer found as a fact that the putni» 
dars did not recognise Binapani as a tenant, butit has not been 
contended before us either that the mortgage by Gobardhan to` 
Binapani was inoperative against the landlords, or that the sale to 
Binapani under her mortgage decree was ineffective to pass title. 
We must take it, therefore, that Binapani did acquire a valid . 
interest by her purchase. The only question accordingly is whether - 
the Special Judge was still right in the view he took as to the effect - 
of the landlords’ sale under the rent decree, without NEED Bina- 
pani a party to the execution proceeding, i 

The learned Judge: says that there is no authority for the con- 
trary view, but on the other hand, hs has not been able to cite any ` 
in support of the view he has expressed,.. In the arguments before © 
us we have not been referred to any reported case directly in point 
one way or the other, but the learned Advocate for the appellant 
ham relied strongly on the principle underlying the decisions in 
Forbes v. Bahadur Singh (1), and Kris&ksagada Chatterji v. Manata- 
sundari.Ghosk (3). The principle is stated to be that under the 
Bengal Tenancy Act the right to bring a tenure or holding to sale 
in execution of a rent decree is depsndent on the existence of 
the relationship of landlord and tenant at the tits. Applying this 
principle, it ig argued thatas at the date of the exacution in the 
present dase Gobardhan had lost’his interest as tenant, ani as 
Binapani who had acquired the tenant’s interest was not made a 
party to the execution case, there was no relationship of landlord 
and tenant between the parties: and that consequently the holding 

* -&) (1913) L R. 41 L Avot; LL. R 41 Calo. 996; 2$ C.-L. J. 434 | 
. (4) (1932) I, L. R. §9 Cak. 202 ; 55 C, L. J. 240. 
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could not pass at the sale. Ws think there is a good deal of fores" 
in this contention, and it must prevail. - 

In Forbes case (1) the question wis whether a person who had 
parted with his interest as landlord before institution of the suit 
for rent could bring the tenure to salé in execution of his decree, 
and the Judicial Committee answered the question in the negative. 
The right to proceed to sale is conferred by section 65 of the 
Bengal ard Act, and their Lordships distinctly laid down 
that— 

“To acquire the right. which the section gives, not only the 
person obtaining the decree must be the landlord at the time; 
but the person seeking to execute it by sale of the tenure must 
have the landlord’s interest ‘vested’ in him. ” 

In other words, their Lordships went on to say, the right 
to bring the tenure or holding, as thé case may be, to sale 
exists so long as the relationship of landlord and tenant 
exists, 

In Krisknapada’s case (a), the landlord ceased to be landlord 
after obtaining his decree, but before putting it in execution, 
and a Special Bench of this Court held that the same prin- 
ciple would apply and the decree. could not be enforced by sale of 
the holding. 

It is quite true that in both these cases the question was con- 


sidered with reference to the status of the person, who obtained, 


the decree or was ssekinz te exscute it, but the ratte deadendí was 
the subsistence of the relationship of landlord and tenant between: 


the decree-holder on the one hand and the judgment-debtor on ' 


the other, a relationship which is dependent as much on the land- 
lord remaining the landlord as on the tenant remaining the tenant 
at the material tim. The. relationship is mutual, as is in fact 
implied in the very definition of-“ landlord” in the Bengal Tenancy 
Act, which is declared to mean “a person immediately under 
whom a tenant holds.” If 4 is A’s landlord, B, is necessarily As 
tenant, and vite versa. If, therefore, on A’s ceasing to be landlord, 
B ceases to be his tenant, then on.J's ceasing to be tenant, 4 
must equally ceaseto bə his landlord. In either case will the 
relationship of landlord and tenant have come to an end, and.on no 
conceivable principle can the rule in Fortes’ case (t) be held to 
apply in one case, and not in the other. Looking at the matter 
from a slightly different point of view, the case of the tenant 


(1) (1913) Le R. 41 L A. 911. L, R. 4£ Cale, 926 ; 25 C. L. J. 434 (443) 
(a) (1998) 1. La R, 59 Cak. 4302 ; 85 C. 1. J. 240. ` 
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ceaging to be a. tenant may be brought even within the letter of 
the Privy Council decision, (t) for when 4 obtains a rent decree 
against B as his tenant, and B thereafter parts with his interest . 
aS"enant; 4 in executing the decree against B will obviously not 
be the landlord vis-a-vis the judgment-debtor, and will accordingly 
not be entitled to execute the decree as a rent decree. — 

In our judgment there is thus no escape from the conclusion 
that the conditions were wanting under which alone the putnidars 
in the present case could enforce their decree for arrears by: sale 
of the defaulting holding. Gobardhan was no doubt the tenant 
when the decree was passed, but the person in whom the tenant's 
interest was vested at the time of execution was Binapani, and she 
was not made a party to the execution proceeding. We must conse- 
quently hald that as the holding did not pass, Binapani’s interest 
was unaffected by the sale. 

Apart from the foregoing considerations, we think it right to 
point ont that it would be wrong to-hold that & holdjng could be 
brought to sale in execution of a rent decree under the Bengal 
Tenancy Act without the tenancy being represented by any one 
having an interest in it. The Act no doubt declares that the 
holding will be liable to sale in execution (section 65) but that can- 
not be supposed to mean that the landlord may proceed : against the 
holding irrespective of whether the holding is duly represented or 


mot. : So to hold would be to sanction a procedure opposed to 


elementary principles of justice and fairness, and there is surely 
nothing in the Bengal Tenancy Act or inthe provisions of the 


“Code of Civil Procedure which are applicable in this behalf to 


countehance such a course, It is incontestable that in order to 
justify a rent decree which will be binding on the holding, the 
tenant must be made a defendant in the suit, or -where there are 
several tenants, they must either be all Joined ‘as defendants or be 
sufficiently represented by parties joined as defendants (section 
146A). It seems to us to be an inevitable corollary from this proposi- 
tion that in order to justify a sale of the holding in execution of 
such a decree, similar representation is equally necessary in the 
execution proceeding. The necessity of such repressntation is in 
fact expressly recognised in section 146A in the cage of oo-sharer 
tenants, The only reason, we may point out in passing, why sub- 
section (2) of section 146A as worded does not separately provide 
for representation at the execution stage is that the same representa? 
tion is assumed to continue from the institution of the suit to the 


(1) (£913) L. R. 41 I, A. 91 ; I, L. R, 41 Calo. 926 ; 25 C. Lu J. 484. 
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sale. Where, however, as in this- case, there is no continuity of 
representation owing to the tenant (or tenants) having lost his (or 
their) interest in the-holding, it follows that there must be fresh 
representation of the tenancy in the execution proceeding, and it 
will not do to proceed only against the original judgment-debtor 
(or judgment-debtors), ifthe sale is to pass the holding itself as 
under a rent-decree. On these grounds also we must hold that the 
sale was not a rent sale, and Binapani’s interest could not, there- 
fare, pass. 


In so far as the suita prayed for a correction of the record of 
rights by substituting the name of Banku in Pe of Binapani ey 
must therefore be dismissed. 


There was a further prayer in Suhashini's suit, asking for a 
declaration that the disputed holding was a distinct holding bearing 
“a rental of Rs, 16-4-3 per year and did not appertain to a holding 
bearing a rental of Rs. 61-12-7 per year as alleged by the defendant. 
Both the Courts below had negatived the defence case on this point 
and no question was raised about it in the appeal in this Court. 
In regard to that part of the case, therefore, Suhashini's suit must 
be decreed. 


„The result, therefore, is that second appeal No. 523 of 1940 
corresponding to Banku’s suit, is allowed in full with costs in all 
courts ; and second appeal No. 524 of 1940, which arises out of 
Subashini's suit, is allowed in part, eaeh party bearing its zosts in all 
courts. a 


A: K. D. G. l ` Appeal allowed. 


January, 6. 
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Before Mr. Justice B. K. Mukherjea and Mr. Justica 
. . A. L. Blas. 


NAVAJBAN INSURANCE CO. LTD. 
l v. tos 
THE SUPERINTENDENT ÓF INSURANCE, 
GOVERNMENT OF INDIA.* 


fusurance Act (IV of 1958), section 7 (3) proviso—Insurance Company 

carrying on business of Life Insurance along with business in Miscellaneous 

. Inswrance—Business in Miscellaneous Insurance discentinued—Whether om 

discontinuance of Miscellaneous Insurance, the Insurance Company is 

entitled re the benefit of proviso to ssctian 7 (2) af the Insurance Act in res 

pect of instalments. ` 

At the time when the application for registration was made by an Insurance 
Company it carried on along with business in Life Insurence the business of- 
Miscellaneous Insurance, Certain instalments in respect of deposit as required 
under section 7 (1) (c) of the Insurance Act was made under section 7 (3) of the 
Act. On the discontinuance of business in Miscellaneous Insurance the In- 
surance Company wanted to get the benefit of instalments in respect of Life 
Insurance business under the proviso to section 7 (3) of the Act : 

Held, that the provisoto settion 7 (3) of the Insurance Act did not apply to 
a case where the Insurance Company did not carry on life insurance business 
exclusively ac the time when It was registered but carrled on a business of another 
class along with life insurance work although the Insuranoe Company discontinued 
the other business later on. 


Appeal by the Insurance Company. 
The material facts will appear from the judgment. 
Dr. N. C. Sen Gupta and Mfr. Tabah Chandra Sinka for the 


Appellant. 
Messrs. Sushil Chandra Sen and Sanat Kumar Chatterjee for the 


Respondent. 
The judgment cf the Court was as follows : 
Mukherjea, J. :—The facts giving rise to this appeal may be 


“shortly stated as follows : 


The appellant is an insurance company registered under the 
Insurance Act of 1938 and at present it carries on the business of 
life insurance only. For some years after it was started it had 
been doing in addition to this business of miscellaneous insurance, 
which being based on the dividing principle came within the 

*Appeal from Original Order No. 192 of 1943, with Ciril Rule No. 1383 (M) 
of 1942, against the order of G, B. Synge, Esq., District Judge, Jalpaiguri, dated 
the aytb July, 1942. 
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prohibition contained in section 53 of the Insurance Act’ and was 
discontinued from November, 1940.” Under section 7 (1) (e) of 
the Insurance Act the total amount that has got to be deposited 
by an insurer who carries on a combined business of this sort is 
three hundred thousand rupees out of which two hundred thousand 
Tupees dre regarded as deposit for the life insurance business. 
Under sub-section (3) of that ssction the insurer is given the 
liberty of making the deposit in sever instalments ; of these the 
first instalment, which must not be less than one-fourth of the 
total deposit, has got to be paid before registration, and thé second 
instalment which shall not be less than onesixth of the balance 
due is payable before the expiry of four months from the com- 
mencement of the Act. The subesquent instalments shall not be 
less than the minimum required as the second instatment and are 
to be paid before the rst day of January of each succeeding year. 
Upon this provision an exception has been engrafted by way of 2 
proviso, which lays down that in the case of insurers carrying on 
life insurance business only, the deposit could be made in ten 
instalments instead of seven. The first instslment shall not be 
less than one-fourth of the total Ceposit as provided for in other 
cases, but the second and subsequent instalments could be each 
for a sum not less than one-ninth of the balance. The appellant 
company at the time of its registration under the Insurance Act 
paid a sum of Rs, 75,000 which was the initial deposit prescribed 
by section 7 (1) (e) of the Act. It paid one-sixth of the balance 
that is to say Rs. 37,500 as the second instalment and the same 
amount was also paid as the third instalment on the rst of January, 


1940. In November, 1945, as stated above, the appellant stopped. 


the-miscellancous business and began  carrying.on the life insurance 
< business only. Ou the and of July, 1941, it made -an application 
before the District Judge of Jalpaiguri under section g of the 
Insurance Act praying for refund of a sum of Rs. 50,000 which 
was gaid tó be the deposit made in respect of the miscellaneous 
businés& up. to January, 1940. This applicátion was rejected by 
the District Judge but it was allowed on revision by this Court. 
(1) This Court held that when the business carried on by the 
insuret is a combined business as contemplated by section 7 (1) (e) 
of the Insurance Act, the instalments provided for by sub-section 
(3) are susceptible of division in the same way as the total amount, 
and that two-thirds of the instalments should be allotted to the 
life insurance business and one-third ‘to the insurance’ business 
Reported in (1) (1941) 74 C. LJ. 49-. 


Crm 


1945. 
Ó— 
Navajiban Insurance 


"1943. 
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Nava Jiban Insuranoe 
o. Ltd. 


The Superintendent. 
of Insurance, 
. of India. 


Mukherjea, F. 
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of the other class. It was accordingly held that the company 
was entitled to a refund to the extent of onethird of the instal- 
ments already deposited, namely, Rs. 50,000, which related to 
this discontinued business. Out of this amount a sum of Rs. 25,000 
was allowed to be retained by the Superintendent. of Insurance 
as the deposit for January 1941 anda further sum of Rs. 10,000 
was kept for the purpose of satisfying the liabilities of the dis- 
continued miscellaneous business ; the balance amounting to 
Rs, 15,000 was actually refunded to the appellant. In January, 
1942, however, when the next instalment fell due the company’ 
paid a sum of Rs. 16,000 and odd and not Rs, 25,000 as it paid 
in previous years. The position taken up by it was that it was 
entitled to the privilege contained in the proviso to sub-section 
(3) of section 7 mentioned above and had the- right to pay the 
money in ten instead of sevén instalments. The Superintendent 
of Insurance refused to accept the deposit and cancelled the 
registration of the company with effect from the rath of March, ' 
1942. The insurer paid the money under protest and then came 
up before the District Judge with an application whlch was 
apparently one for refund of the excess money which he had to 
pay under protest. It was conceded at the time of hearing that 
this prayer was not maintainable under section 9 of the Insurance 
Act and the application was treated as an appeal against the order 
of the Superintendent of Insurance cancelling the registration 
under section r10 (1) (a) of the Insurance Act. The District Judge 
dismissed the appeal and it is against this decision that the present 
appeal has been preferred by the company. 

It seems to us on hearing the learned. Advocates on both sides 
that the view taken by the learned District Judge 4s right. Section 
7({t) of the Insurance Act prescribes the. maximum deposit that . 
has to be made for different classes of insurance, Sub-section (3) 
gives the insurer the option of making the deposit in seven instal- 
ments, The sub-section further lays down the time for payment 
of these instalments and the minimum amounts that are payable. 
The proviso attached to the sub-section makes an exteption in 
favour of insurers who carry on life insurance business exclusively 
and they are allowed to make the deposit in ten “instalments instead 
of seven. Whatever the reason might be which led the Legislature .. 
to make this concession in favour of the life insuranca business 
it seems to us, on a plain reading of the languige of the proviso, 
that it could not have been meant to apply to a case like this 
where the insurer did not carry on life insurarce business 
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exclusively at the time when it was registered, bu: carried on a 
business of another class along with life insurance work although 
it discontinued the other, business later on. Section 3 (1) of the 
Insurance Act lays down that no person shall after the commence- 
ment of this Act begin to carry on any class of insurance business, 
and no ingurer already carrying on such business shall continue 
to doso after the period of three months from the commence- 
ment of this Act, unless he has obtained a cettificate of registration 
from the Superintendent of Insurance. Under sub-section 3 (2) (c) 
the application for registration must be &ccompenied, amongst 
other things, by a statement of the class or classes of business 


done or to be done by the applicant. The proviso to sub-section^ 


1 (3) lays down that inthe case of insurers carrying on life 
insurance business only, the deposit may be made in not more 
than ten instalments, of which the first shall be not less than one- 
fourth of the total amount of the deposit, and shall be paid be- 
fore the application for registration is made. This clearly con- 
templates that the insurer must deal in life insurance business 


exclusively at the time when the application for registration is . 


made, Thus it is the character of the business that he is carrying 
on at that time that determines the amount of deposit and also 
the number of instalments in which the deposit can be made.” As 
the insurer in the present case carried on a combined business 
the maximum deposit was Rs, 3,00,000 which could be paid in 
seven instalments according to section 7 (3) of the Insurance Act. 
As was already held by this Court, the instalments of the deposit 
were susceptible of division and two-thirds of the same should 
be deemed to relate to the'life insurance business and the remain- 
ing one-third to.the miscellaneous work which the appellant 
subsequently discontinued. The position, therefore, is that as 
soon as the appellant stopped the miscellaneous business it was 


entitled to get refund to the extent of one-third of the instalments . 


already deposited and it was further exempted from payment of 
this one-third in all the future instalments. But the question is 
whether the company is entitled to say that the instalments should 
be readjusted on the footing that the appellant was a life insurance 
company pure and simple from the beginning and that with regard to 
future instalments it was entitled to the benefit of the proviso to 
sub-section (3). 


We concede that there may be nothing ger se objectionable in l 


such a prayer ; but the difficulty that we find is that the, proviso 
being an exception engrafted upon the main provision of the 
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Section, we cannot, under any canon ‘of construction, carry it 
beyond what its wording expressly Ays down. The Legislature 


ri it seems had not in mind a case of this description at all, and this 


The Superintendent 
Gorom- 


of Insurance, 


ment of India 


Muhkerjen, y: 


is clearly indicated by the concluding pdttion of the proviso 
which says that the subsequent instalments must not be less than 
the minimum amount required as the second instalment. Here 
the minimum amount payable by the company asthe second ins: 
talment in respect of the life insurance business was Rs. 35,000, We 
cannot interpret the word "required" to mean not what was actually 
required under law at the time when the second instalment became 
payable but what would have been payable if the company at 
that time dealt exclusively with life insurance business. : 
In our opinion, therefore, the view taken by the Court below 
was right, and this appeal must be dismissed. We make no order 
as to costs in this appeal. | 


. We further observe that as the amount required under section 
7 (3) was deposited by the company before the rath of March, 1943, 


. the cancellation order made by the Superintendent of Insurance, 


would be vacated. 
The Rule stands discharged. No order is. — as to 
costs. 
Blank, J. :—1 agree. | 
A Ka D. 6. l Appeal dismissed ; 
Rule discharged, 
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Before Mr, Justice A. S. M. Akram and Mr, Justin ` 
R. B. Pal. 


ROHINI KUMAR CHAKRABARTY 
v. . 
- NIAZ MAHAMMAD KHAN, 
KNOWN AS 
Mx. N. M. KHAN.* 


Malicious prosecution, claim for compensation—Listitation Act (IX ef 1908), 
Artteles 2° and 23, —Elemenis of wrong—Fales imprisonment and malicious 
~ prosecution—Onse in each case—Amerament of plaini—New matier not 
introduced—Suil, if to be deemed instituted from dais of presentation 
AER ees date of amendment  Pleadings in- Mofussil, mods of 
interpretation of. 
Per Abram, F.: A claim for compensation for malicious prosecution would 
be governed by Article 23 of the Limitatiom Act which is the more specific 
article and not by Article 3 which applies to cases of compensation for doing 


or for omltting to do an act pursuant to an enactment, i, e, where -tho defendant | 


acts under colour of statute. A claim for compensation for ilegal arrest falls 
within Artlole 2, 


Per Pal, F.: To sustain the claim for malicious prosecution, the plaintiff has 
to prove: (1) That there was want of reasonable and probable cause for the 
prosecution, (a) That the proceedings were initiated In a maliolous spirit, 4. f. 
from an indirect and improper -motive and not in furtherance of justice. = 


Prosecuting is not prima facie a tortend isnota tort in Itself, Want of 
reasonable and probable cause and  existerce of malico must concur in ordet 
to constitute the wrong of malicious prosecution. ni 


The offence of false Imprisonment is an" kind of detention and restraint not 


authorized by law. Ina sdit for eompensation for the wrong the onus is on- 


the defendant to justify his sction. In ‘the case of malicioas prosecution, 
however, the parson complaining of soch action must prove affirmatively the 
non-existence of any reasonable and probabla cause, 

Per Akram, F.: Whore an ameudment of the plaint does not amount to 
Introducing new matter oc new cause of actfor, it shocid be allowed. 

In case of such amendment the suit must ba taken to have been instituted oa 
the day on which the original plaint was presented, 

Pleadings drafted in Mofussil in the country are not to be too strictly 

Pandit Someskear Dutt v. Pandit Tirbhowan Dutt (1) referred to. 

^ Appeal from Appellate Decree No. 396 of 1940, against the decree of 
E. S, Simpson, Esq., District Judge of Zilah Tipperah, dated the 3rd October, 
1939, reversing that of Sailesh Chandra Banerjee, Esq., Subordinate Judge, 
and Court, Comilla, dated the 1st May, 1939. a 


(1) (1934) 59 C. L. J. 437, 33 C. W. N, 806. (P. C.) 
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Appeal by the Plaintiff. 3 

Suit for damages for malicious prosecution and wrongful arrest, 

The material facts appear from the judgment. 

Messrs. Kali Kinkar Chakravarty and Syama Prasanna Deb 
for the Appellant. ] 

Messrs. Carden Noad, and Sernjuddin Akmed for the Res- 
pondent. ` r, 

i i C. A. V. 

The following judgments were delivered : 

Akram, J.:—This appeal by the plaintiff arises out of an 
action in damages for malicious prosecution and wrongful arrest. 
The plaintiff is a retired Sub-Inspector of Police, a practising 
Mukhtear and Secretary of the Mukhtears’ Bar Association, The 
defendant No. r isa member of the Indian Civil ‘Service and was 
the Sub-Divisional Magistrate of Brahmanbaria up to the goth 
Decemher, 1936, the defendant No. 2 was ths Court Sub-Inspector 
of Brahmanbaria but he‘died during the pendency of the suit, the 
defendant No. 3 one Chand Ali, and the defendant No. 4 one Abu. 
Mean are labourers.” s 

Briefly stated, the plaintiffs case was that on the sth April, 
1935, 2 Society was formed under the name and style of the 
Brahmanbaria Co-operative Rural Reconstruction Society, Ltd, 
and was registered under Act III of rgra. Defendant No. r was 
the Chairman of the Society, the Society thereafter undertook the 
re-excavation of a Akal, known as the Kurulia Khal and accord- 
ingly (16th and 17th December) certain persons on bshalf of the 
Society went to make an alignment and while doing so included 
inita strip of land (about 12 cubits ih width) belonging to the 
plaintiff and cut down some of his bamboo.clumps and damaged 
some of his mustard crops; that later on (a3rd December) an 
Amin of the Sarail Estate, named Atul Chandra Shoms, appeared 
with a number of labourers and began to encroach further upon 
the plaintiff's lands, the plaintiff protested, but it was of no avail 
and more damage was done, that on the 26th December, 1335, a. 
meeting of the Society was held in which the defendant No. r 
acting as President directed that those present should commence 
re-excavation of the Khal from the ist January, 1936, and 
threatened saying that "the absentees would be beaten with shoes, 
canes and harassed,” that the co-villagers of the plaintiff, Basu Mean 
and others, sought his advice (27th Dscember, 1935,) and he told 
them that no ona ‘could take away- anothers lanis by ‘force or^ 
éompel him to work against his will, that this was reported lo 


` 
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the deferdant No;.1 wko made up his mind to misuse his power 
as Sub-Divisional Officer and teach the plaintiff s lesson and 
accordingly on the 28th December, 1935; the defendant No.1 
with a number of men proceeded along the Khal and on arriving 
opposite the plaintiffs house sent for the plaintiff and, when he 
came, gave a push to him and then questioned in an angry tone 
why he objected to his land being demarcated, that the plaintiff 
thereupon attempted to explain his position saying that he was 
notliving under Hitler's Government but undér Britsh Adminis- 
tration but defendant No. 1 became enraged and pointed out that 
he was the Sub-Divisional Oficer and when tbe plaintiff replied 


that at the time, the defendant No. 1 was the Chairman of the : 


Rural Reconstruction. Society, he called the plaintif, Badmash, 
scoundrel and alleged that he abused people. When plaintiff 
asked whom he had abused the defendant No. 1 pointed to one 
Kala Gazi, who on being questioned said -that he hat’ been abused. 
Defendant No.1 after that continued his abusive language and. 
finally ordered two by-standers to arrest the plaintiff and take’ 
him to Brahmanbaria Jail. .Chand Ali and Abu Mian (defendants 
Nos. 3 and 4) then arrested the plaintiff ahd took him to the jail, 
the Jailor however refused, to admit the plaintif- without'a warrant 
and the plaintift- was kept at the jail gate until 6 p. m. -When 
defendant No. 1 arrived he took the plaintiff into a' vacant room 
at the jail gate, abused and threatened him again and suggested 
that. he should apologise, but as the -plaintif refused to do so, 
defendant No. 1.caused Chand Ali (defendant No.3) to make 
a false verbal complaint to the effect that the plaintiff had abused 
him, took down his complaint in writing and then called upon the 
plaintiff to plead to a charge under section sog Indian Penal 
Code. When the plaintiff raised objection to the form of the trial 
defendant No. 1 directed that he should be confined in jail and 
released upon furnishing bail of Rs. 5000. ‘The plairtiff remained. 
detained in jail from 28th December, 1935, till and Tanuary, 1936, 
when he was produced before Mr. A. Rahman who released him 
on bail,—the case was then adjourned to the 23rd January upon 
application being made for moving the High Court ander section 
526 Criminal Procedure Code. The records were ‘received back 
from the High Court on the sth June and on the 6th order , was 
passed directing the plaintiff to appear on the rsth.. This order 
however was not communicated to the plaintiff and he therefore 
left for Mymensingh and Comilla and only on his return home on 
the 17th June gota notice dated 8th June handed over by his 
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son, directing the plaintiff to attend Court on the [5th June. He 
attended Court on the 17th but got no information as to the order 

passed on the rsth, he then applied for copies which were supplied 

on the 18:h and came to know from these that a non-bailable 

warrant of arrest had been issued against him on ‘the rsth June. 

He then went to Comilla where he fell ill, and therefore sent an 
application supported by a medical certificate for adjournment 

but the defendant No. 1 refused to grant the application and on 

the date fixed, the 25th June, issued a proclamation and a writ of 
attachment holding that the plaintiff was an absconder, the plain- 

tiff arrived home on the a9th June and was placed under arrest 
on the next day. On the first July, 1936, the plaintiff was taken 

to the house of the defendant No. r who taunted, humiliated and 

tortured him and then transferred the case to Mr. Aminulla, 
Deputy Magistrate, rst Class, who released. the plaintiff on bail 
of Rs. a5o. The plaintiff then on the 8th July applied to the 
District Magistrate, Tipperah, for a transfer of the case, this was 

finally granted and the caso was withdrawn to the file of the 
Additional District Magistrate. On the rrth September, 1936, 

the prosecution was withdrawn at the instance of the Crown on 
administrative grounds. The plaintiff arted ` that the defen- 
dant No. 1 and not the -defendant No. 3 (Chand Mian) was the 
real prosecutor, that the prosecution was malicious and without 
any reasonable or probable cause and had terminated in his 
favour, that he was entitled therefore to damage to the extent. 
of Rs asoo for malicious prosecution and for wrongful 
arrest. 

The defendant No. r in his written statement denied inter 
alia that he was the real prosecutor or that he was actuated. by 
malice or acted in any manner sala fds in respect of the judicial 
proceedings. His case was that when the Amin and his labourers 
went to the locality on 23rd December, 1936, finally to demarcate 
the new alignment, the plaintiff came out of his house, had a look 


, at the map and then abused the Amin and his men. in filthy 


language which might have led to a breach of the peace if they 
had not restrained themselves, that the Amin, Chand Ali and other 
labourers, on the a4th December, 1935, cams to the defendant 
No.1 and made a verbal complaint against the plaintiff for an 
offence under section 504 of the Indian Penal Code and the 
defendant No. 1 told them to wait as he thought that he would 
better talk to the plaintiff and tell him not to behave in that fashion, 
that on the 26th a public meeting was called to which all the 
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leading gentlemen were invited in that meeting the people volun- 
teered for getting various blocks excavated, that on the a8th 
December, 1935, the defendant No. r went to inspect the khal 
and when he arrived at village Ulchapara, Chand Ali repeated 
his complaint against the plaintiff, the defendant thereupon sent 
his orderly to call the plaintiff who came after some delay and, 
when asked why he had abused Chand Ali made an insolent gesture, 
and said that he would not answer the question. The defendant then 
reminded the plaintiff that he was before the Sub-Divisional Officer 
to whom a complaint had been made by the Amin and Chand 
Ali for a criminal offence and that he could take cognizance at 
once but the plaintiff questioned the defendant’s authority and 
dared him to do his worst and after this: continued to behave in 
such a manner that there was no other alternative left for the 
defendant but to take cognizance of the offence under section 504 
Indian Penal Code that the defendant therefore after doing so 
in his capacity of a Magistrate ordered the labourers who were 
with him to arrest the plaintiff. The day being a holiday defen- 
dant directed that the plaintif should be taken to the sub+Jail ; 
the defendant after finishing the inspection of the Khal, arrived 
at the sub-Jail‘about an hour later and then sent for his Bench 
Clerk and recorded the statement of the complainant under sec- 
tion 200 of the Criminal Procedure Code. The defendant had 


been acting throughout judicially and was protected under the ` l 


Judicial Officers Protection Act (XVIII of 1850). - 

It is not necessary for the appeal before us to set out here the 
course which the proceeding under section 504 Indian Penal Code 
took subsequent to the arrest. It will be sufficient to state that 
the case againat the plaintiff was withdrawn on the 11th Septem- 
bet, 1936- 

The trial Court on the evidence adduced held that the defen- 
dants Nos. 3 and 4 were not the prosecutors and dismissed the 
sujt as against them. It however found that the defendant No. r 
was the prosecutor and was liable for compensation for malicious 
prosecution though not liable in respect of the claim for wrongful 
arrest. It accordingly decreed the suit’ in part for Rs. 1200 as 
against the defendant No. r. The defendant No. 3, as already 
stated, had died pending the suit. ` . 

Against that decision the defendant No. r filed an appeal (No. 
4 of 1939) and the plaintiff filed a croes-objection against reject- 
E unu tendered by him, and also preferred a subs- 

tantivo appeal ( No. 8 of 1939 ) against defendant No. 7 


- 
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only regarding the dismissal of the claim for illegal 
arrest, 

The Court below decreed the defendant No. r's appeal (No. 7 
of 1939) and dismissed the plaintiffs cross-objection and appeal 
(No. 8 of 1939). 

From this decision the plaintif has oo the ome 
appeal. 

It has been urged before us by the learned Advocate for the 
appellant : ; 

(1) That the inferences drawn by the Court below are incorrect 
and that the findings arrived at are unwarranted and unjustified on 
the evidence on the record. 

- In the Appeal No. 7 of 1939 before the lower appellate Court 
the findings of the learned District Judge were as follows : 

(a) "There can be no doubt whatever, in my opinion and 
finding that Chand Al, accompanied by the Amin and other 
persons, went to defendant No. r's house on the morning of .the 
a4th of December and made & complaint. In view of this finding, 
the whole edifice of the plaintiffs case falls to the ground as does 
a house built of playing cards when blown upon by the wind. 
Not only has the plaintiff failed to prove that Chand Ali did 
not make a complaint and that he had no reasonable and probable 
cause o make a complaint, but the defendant No. 1 has proved 


' beyond all reasonable doubt that Chand Ali had very definite 


grounds for a complaint and actually made one on the 24th of 
December. It was, of course, a verbal complaint.” 

(b) “I find then that Chand Ali did in fact report to defen- 
dant No. 1 what took place on the a3rdé@ of December and that, 
on the basis of that report defendant No. 1 took cognizance of-an 
offence punishable under section 504 of the Indian Penal Code.” 

(c) “It is clear that defendant No. r having taken cognizance 
of the complaint made on the 24th December enquired at Ulcha- 
para into the facts alleged by Chand Ali. He was acting as a 
Magistrate and when the plaintiff refused to co-operate in the 
enquiry, defendant No.1 acted under his ordinary powers and 
caused him to be arrested." 

(d) “It was perhaps unnecessary for defendant No. 1 to record 
Chand Ali’s statement at that stage of the proceedings, for he 
had already taken cognizance under section 190 (1) (c) of. the 
Criminal Procedure Code but that is of no possible consequence 
here. Judicial errors have judicial remedies. I find that "there 
is nothing in the evidence which proves affirmatively that defen- 
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dant No. 1 was the real prosecutor and there were no reasonable 
and probable causes for the institution of proceedings. On the 
contrary, I find expressly and definitely on the review of the 
evidence adduced by both parties, that there were reasonable and 
probable causes and that the real prosecutor was Chand Ali." 

(e) "I find—to reiterate once again—that the plaintiff hes 
completely failed to prove that defandant No. 1 was the real 
prosecutor, that the prosecution was instituted against him with- 
out any reasonable or probable cause and that the prosecution 
was instituted-with a malicious intention, that is, not with the 
mere intention of carrying the law into effect, but with an intention 
which was wrongful in point of law. Asa corollary I find that there 
was no wrongful arrest and that all the acts done by defendant 
No. 1 were done by him in his capacity of a Magistrate. I find 
also that the allegations in the plaint are malicious, false and 
libelous and that they were made without any justification, what- 
Boever." 

The above findings were arrived at after a füll consideration, 
and discussion in great detail, of the evidence adduced by the 
parties and I do not see how we are entitled to interfere with them 
bearing in mind the observations of their Lordships af the Judicial 
Committee in the case of Ranzji Patel v. Rao Kishoresingh (1). 

' The findings are all findings of facts and no error of law or of 
procedure by the learned Judge in respect of them has been brought 
to our notice by the learned Advocate appearing for the appellant. 

In my opinion, the above findings are sufficient to dispose of 
the present appeal on the merits as concluded by the findings of the 
final Court of facts. . 

(a) Next it has been argued that the Court below erred in 
law in holding that the suit in (respect ?) of the claim for com- 
“pensation for malicious prosecution was barred by limitation under 
Article 23 and also Article 2 of the Limitation Act on the basis 
that the suit must bs regarded to have besn instituted not on the 
date when the plaint was originally presented (and January, 1937) 
buton the date when application for its amendment was made 
(goth May, 1938). It appears that the -words “malicious” was 
omitted after the word “false” in paragraph 44 of the plaint and 
the expression “malicious prosecution" after the words ‘illegal 
. arrest” in paragraph 45. 

In the original plaint the czuss title bawah show2i that the 
suit was one in respect of malicious prosecution, paragraph 49 of 


(1) (1929) 50 C. L. J. 197 ; 33 C. W. N. 893- 
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. the plaint also made reference to malicious prosecution and further 


v 


more, the.issue No. 5 was joined on the assumption that there wai 
a claim for compensation for malicious prosecution. We are of 
opinion thet the original plaint read as a whole indicated, though 
faintly, that the suit was one for compensation for false and miali- 
cious prosecution and that tho amendment has not in any mander 
changed the character of the suit depriving the defendant of his 
valuable right of setting up the bar of limitation. Remembering 
that pleadings drafted in Moffusil in this country are not to be too 
strictly construed [ Pandit Someshwar Dutt v. Pandit Tirbhaman 
Dutt (1) |] I hold that the amendment of the plaint was rightly 
allowed by the trial Court and that it did not amount to introducing 
new matter or new cause of action. In my opinion the suit should 
be taken to have been instituted on the and January, 1937. It 
also seems to me that this part of the claim would be govarned by: 
Article 23 which is the more specific article and not by article 
a of the Limitation Act which applies to cases of compensation for 
doing or for omitting to do an act pursuant to an ‘enactment f.s., 
where the defendant acts under colour of statute. This part.of 
the suit therefore in view of the frams of the suit in respect of 
compensation for malicious prosecution, falls, in my opinion, 
under Article 23 of the Limitation Act and was not barred es 
limitation. 


-The other portion of. the claim viz. for compensation for. 
illegal arrest however in my opinion falls within the aope of 
Article 2 and is as such barred by limitation. ` 


(3) Nex: it has heen contended that as the „plaint itself does 
not disclose that the illegal arrest was made by the defendant 
No. 1 in his capacity of a Magistrate; the order dated a4st Feb-: 
ruary, 1939, deleting the portion of the claim for illegal arrest- 
upon the finding that it was not maintainable in view of- the pro- 
vision of Act XVIII of 1850, could not be sustained. . 


As regards this contention it is disclosed from the plaint para- 
graphs 9, 12 and 17 that the arrest was ordered by the defendant 
No. 1 in his capacity of a Magistrate and it is so found by both 
the Courts below—it is apparent that the arrest was made as a 
judicial act and was within the competence of the Magistrate, the 
order therefore dated srst February, 1939, deleting from the 
plaint, the portion containing the claim for compensation for wrongful 


() (1996) $9 C. L. J. 477 (P.C.) 1 38 C. W. N. 806, 
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arrest às not maintainable in view of Act XVIII of 1850 was rightly 
made, vide Zeyen v. Ramlal (1). 

These contentions by the eppellant relating to limitation and 
also to maintainability of the suit mentioned above do not seem 
to me to be of much importance aay longer for the purpose ‘of 
the present appeal, In view of the ündings on the merits arrived 
at by the Court below, they have becomes now merely of academical 
intefest and are of no practical value to the appellant. 


(4) Lastly it has been pointed out that no objection being ` 


taken in the writteri statement on the basis of section 27o (a) of 
the Government of India Act (1935) and no issue being framed 
upon it, the Court of Appaal bslow was in error in holding that 
absence of good faith not being established by the plaintiff, the 
section operated as a bar to the maintainability of the suit. 

As already observed, I do not think it would serve any useful 
purpose to go into and deal with contentious of this nsture in 
the present appeal and we therefore refrain from deciding this 
point. f 

The appeal is concluded by findings of fact and is accordingly 
dismissed with costs. 

Pal, J. :—The cases of the respectiva parties are given by 
my learned brother id his judzmsnt and I need not repeat them 
here, 

The plaintiff's claim in the suit was laid on two distinct counts, 
viz, (1) compensation for illegal &rrest and false im>risonmsnt, 
the defendant No. r pleaied protection under the Judicial OF- 
cers Protection Act (Act XVIII of 1850) and filed an application 
for the striking out of the relevant paragraphs from the plaint. 
The learned Subordinale Judge having rejected this application 
of the defendant, the matter was brought before this Court and this 
Court ultimately made the following order: 


“If the Subordinate Judge finds that upon the case made in 


the plaint defendant No. ris entitled to the protection. ,of _ the 
Judicial Officers Protection Act with regard to that} portion of 
the claim which relates to illegal arrest he may make a proper 
order striking out those portions of the plaint which relate to such 
claim. If, on the other hand, he finds that defendant No. r is 
not entitled to such protection, he will proceed to deal with the 
suit according to law.” 

_ Thereupon the learned Subordinate Judge heard this matter 
on the atst February, 1939, as a preliminary issue taking the facts 


(1) (1890) I. L. R. 19 All, 115. 
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to be as they appeared in the plaint, and held that the defendant 
No. 1 was - protected by the Judicial Offcerf Protection. Act and 
thus was not liable for the alleged illegal arrest. Pursuant to the 
above order of this Court he accordingly stuck. out the cx uon of 
the plaint which related to this claim, 

Thereafter the hearing of the suit-s0 far as the din for 
compensation -for malicious prosecution is concerned com- 
menced on the 2nd March, 1939, and the claim was decrédd in 


- part by the learned Subordinate Judge as against the defendant 
‘No. 1 on the 1st May, 1939. The defendant No. r preferted an 


appeal from this portion of the decree ard the’ plaintiff preferred 
an appeal from.the order dated the srst February, 1939, evidently 


"treating that as a decree dismissing his claim for wrongful ‘arrest 


and asa part of the final deeree in the suit. This was appeal 
No. 8 before the District Judge, The dpfeal preferred by” the 
defendant No. 1 from the decree against him for compensation for 
malicions prosecution was appeal No. 7 

In disposing of appesi No. 8 the learned District Judge observed 
as follows: >- - 

“Tt is contended in this Court that no matter-what may be the 
findings and the result of Appeal No. 7 this Court, in dealing with 
Appeal No. 8 is obliged to deal with the order of the learned 
Subordinate Judge taking the facts to be as they appear in the 
plaint At the very ontset, it may bə said thet it would b3 merely 
absurd to forget all the findings arrived at in Appsil No. 7 and 

to proceed to deal with Appeal No. 8 as if the tort of malicious 
prosecution had never baen tried, It has bsen fouil that defen: 
dant No. t acted on the basis of a report made by Chand Ali; 
that he went.out to enquire into the circunistances òf dase, and the 
breach of the peace which nearly followed in consequence of it, 
and that, as a Magistrate. he ordered the arrest of the plaintiff. 


' Now these findings are binding on the plkintiffand are ms /wZ&ata. 
It is merely absurd to suggest that, in spite of these Andings the 
-Court should proceed to decide whether the suit should continue 


in so far as the tort of wrongful arrest was concerned. It would 
be impossible to try the tort of wrongful arrest without i the 
issues which have already been heard and determined." | 
Mr. Chelkravarty appearing for the. appellant before us con- 
tends 

(1) that so.far as the plaintiff's case for — arrest I con 
cerned, the learned District Judge went wrong in disposing of it on 
the evidence in the case for malicious prosegution ; ae 
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(2) that the matter having been disposed of by the Court of 
first instance only on the issue whether the Judicial Officers 
Protection Act (Act XVIII of 1850) was a bar to the maintainabi- 
lity of the suit in this respect and that Court having heard and 
decided this as a preliminary issue taking the facts to be as alleged 
in the plaint, the learned District Judge in disposiig of Appeal 
No. 8 went wrong in going beyond the allegations :made in the 
plaint and in taking into consideratian the evidence adduced in the 
case for malicious prosecution ; » 

(3) that the facts given in the plaint did not bring the defen- 
dant No. r's acts in this respect within the protection of the 
Judicial Officers Protection Act snd consequently the plaintiff 
is entitled to a hearing of his claim in this respect on its merits;  - 


(4) that even if the case be decided on the evidence already 
on record in connection with the case for malicious prosecution 
the plaintiff is entitled to a decree inasmuch as ` . 


` (a) the fac of arrest and imprisonment of the plaintiff at the 
instance of the defendant No, x is admitted, and 


(b) the defendant No. 1 has failed to establish any justifgation, 
for this action which i is prima fads wrongful 

As regards the first two points urged by Mr. Chakravarty it 
must be confeseed that the judgment of the learned District Judge. 
entitles the appellant to raise these, contentions. This Court 
directed the preliminary issue raised to be heard and decided only 
on the basis of the allegations made in the plaint and the learned’ 
Subordinate Judge decided that preliminary issue as directed by 
this Court. If this decision «was wrong the plaintiff would prima’ 
fade be entitled toa hearing.of the case on the merits. A case 
for wrongful arrest and one for malicious prosecution do not: 
stand on the same footing for the purpose of disposal on the 
‘merits. An arrest is-$rima facis wrongful and requires to be juse 
tified by the defendant. Freedom cf the person is a very valu- 
able right recognized by the system cf law under whose protection! 


the plaintiff lives. This freedom includes immunity not only from: 
the actual application of force, but from every kind: of detention 
and restraint not authorised by law. The infliction of such res“: 
traint is the wrong of false imprisorment. Any interference with ^ 


a man’s personal liberty is prima facts wrongful and, therefore, 
bas to be justified. As regards malicious prosecution, however, 


the position is qaite different. Any one is prima facie entitled to” 
set a Court of justice in, motion, and ‘consequenidy the. person? 


^ 


-— 


TEE CALCUTTA LAW JOURNAL. [ Vor. 77. 


complaining of such action must piove affirmatively the nom 
existence of any- reasonable and probable cause forit. In this 
particular case most of- the material common - incidents for the two 

cases have been found against the. plaintiff in relation to his claim- 
for compensation for malicious prosecution on the ground of his 

falling to adduce sufficient evidence in proof of the same. A 

firiding arrived at thus will be of no help to the defendant in the 
case for false imprisonment, the onus in that case being on him. 
to justify his action. In these circumstances it would certainly- be? 
unfair to drive the plaintiff out of Court on the -so called con- 
clusions of fact arrived at by the Court of appeal below in the case 

for malicious prosecution, if the decision of the learned Subordinate 

Judge on the preliminary issue be found unsupportable on the. 
allegations made in the plaint. 

Section 1 of the Judicial Officers Protection Act (Act XVIII of 
1850) stands thus : 

“No Judge, Magistrate ..............-. wee Acting jadiclally. shall 
be Hable to be sued in any Civil Court, for any act done or Sri 
to be done by him in the discharge of his judicial duty,... T 
Provided that he at-the time, in good faith; believed hinwelf to 
have jurisdiction to do or order the-act complained of :........." - 

: The plaint itself discloses that the defendant No. 1 is a Magis . 
trate. The question, therefore, i is whether the allegations made i in 
the plaint disclose : 

x. that the defendant was acting judicially while ordering the 
arrest of the plaintiff ; 

a. that he made that order in the discharge of ` his judicial 

3. . () that he | believed himself to have jurisdiction to order 
the act, 

(b) that the belief was ín ved faith, 

As regards the third of the above three requirements it must 
be noticed that actual existence of jurisdiction to do or to order 
the doing of the act is not necessary. The belief of the defendant’ 
that he had jurisdiction to order the arrest and detention of the 
plaintiff would suffice provided this belief was fx good faitk, There 
may be some difficulty as to the exact meaning of this requirment . 
regarding good faith’. ‘Belief’ itself is a mental condition and ls 
subjective. A question may arise whether in order to see whether 
a-person believed somsthing in good faith it is necessary to. see 
whether ‘there existed any reasonable cause for this belief or . 
whether it would suffice if he himself thought that there was reason-. 
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able cause. A further question may arise if we areto apply the ' 


subjective test; namely, whether this test would apply to all cases 
irrespective of. the question whether the defendant isa magistrate, 
a police officer or a private individual. It may be hat in some 
of these cases there will be no justifiable issue at all, the act be 
ing an executive act not open to “legal review. The most stringent 
construction against the persons seeking the protection of. the 
section will be to require objective existence of reasonable cause 
to support ‘belief in good faith',——to read the section as imposing 


&n objective condition precedent of fact, „namely, the existence of : 


reasonable cause to supply. RS of the oficer's honest. 
belief. — f 
Section 65 of the Code of Criminal Procedure empowers any 


magistrate to arrest in the following terms: “Ary Magistrate ` 


may at any time arrest or direct the arrest, in his presence, within 
the local limits of his jurisdiction, of any person for whose arrest 
he is competent at the time and in the circumstances to issue a 
warrant.” 

Section 204 of the Code enacts i 8 Magisrrate can issue 
a warrant. The section says: “If, inthe opinion of a Magistrate 
taking congnizance of an offence, there is sufficient ground for 
proceeding, and ...ssccsssssssseee If the case appears. œœ be one in 
which, according to that column” (fourth column of the second 
schedule), “a warrant should i ine in the first instance, he may issue 
A WRITANG (esee rennen nenne 

The allegation: made in paragraph rr -of the plainr show that 
the plaintiff knew that the defendant No. 1 was the Sub-Divisioná] 
Magistrate and that he wag reminded by the defendant No. 1 of 
this fact. 

Jn paragraph 12 of the plaint the plaintiff gives the incident 
leading to his arrest under the order of the defendant No. 1. The 
allegations made therein disclose 

. (1) that the defendant No. 1 had been informed by one Kala 
Gazi that the latter had been abused by the plaintiff ; 

(2) that Kala Gazi reiterated this. inferiaton on the spot in 
tbe presence.of the plaintiff. 

. The allegations of Kala Gazi, if established, would constitute 
an ‘offence under section $o4 Indian Penal Code. The fourth 
column of the second schedule referred to in section 204 of the 
Code of Criminal Procedure quoted above mentions :his section 
$04, Indian Penal Code as a case in which warrant should issue in 
the first instance. | 
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Section 190 (1) (c) of the Code enacts that “any noenee. : 
.Sub-Divisiona] Magistrate ................ . may take cognizance . of 


any offence upon information received from any person other than a - 
police-officer, or upon his own knowledge or suspicion, that such 
offence has bean committed.” 


According to the allegations made in the plaint there was this 
information received from a person other than a police officer. 
It would be competent for the Sub-Divisional Magistrate to take 
cognizance of the offence on this information and as soon as he 
would take such cognizance he would be competent to direct the 
arrest of the Accused in his presence. No doubt the plaint also 
says that these allegations of Kala Gazi were false, But that 
allegation of the plaintiff even if communicated to the Magistrate 
then and there would not disentitle the Magistrate to take cognizance 


` of -the offence under section 190(1)(c) of the Criminal Pro- 


cedure Code. The place was admittedly within the local limits 
of the Magistrate’s jurisdiction. In these circumstances the very 
facts stated in the plaint would disclose reasonable cause supplying 
the ground for honest belief of the Magistrate that he had juris- 
diction to act in the manner he did on that occasion. The learned 
Subordinate Judge took this view, and, in my opinion, he correctly 
held that so far as this part of the plaintiffs claim is concerned. 
the defendant No.1 was within the protection of the Judicial. 
Officers Protection Act. The allegations in the plaint sufficiently 
support the conclusion that the defendant was acting judicially. 
while ordering the arrest of the plaintif and that he made that. 
order in the discharge of his judicial function, though the ‘action: 
taken by him might not have been quite Jadicious. : 


‘In this view it becomes unnecessary for ie oeod sidho 
the claim for compensation for false imprisonment would have 
been barred by limitation under Article a of the Limitation Act’ 
The learned District Judge held this Article to be applicable to 
the claim. Article rg makes specific provision for suits for com- 
pensetion for false imprisonment. Wrongful arrest and detention 
constitute the injury of false imprisonment. Even if not, it is 
certainly an infringement -of the very valuable right of freedom. 
Article 22 of the Limitation Act makes residuary provision for sults 
relating to such tortious acts. i $ 


Coming now to the second part of the plaintifs case, ieie 
his claim for compensation for malicious prosecution, I would at 
the very outset strongly-condemn the satirizing tone of the learned ` 
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District Judge'a criticism of the jedgment of thé learned Subor- 


dinaté Judge, The judgment of the learned Subordinate Judge“ 


hardly deserved such criticism and, in my opinion, such criticism 
ill suits the purpose of administration of justice. 

To suatain his claim for malicious prosecution the DEBER has 
to prove 


1. That there was want of reasonable and probable cause for. 


the prosection : f 

2. 'That the proceedings were initiated in a malicious spirit, 
i, 6, from ati indirect and improper motive and not in furtherance of 

We may assunie in this case that the plaintiff was innocent and 
that his innocence was a Sy. the tribunal before which the 
accusation was made. - - 

There is again no question that the prosecution which is alleged 
to have injured the plaintiff was for an offence, a conviction of 
which would carry reprobation impairing the feir name of the 
person convicted. 

As has been stated above, any one is prima face entitled ‘to set 
a Court of justice in motion. Prosecuting is not, thus, prima facie 

.& tort and is not a tort in itself. For reasons of public policy the 
law.gives protection to persons prosecuting, even where there is 
no reasonable and. probable cause for the prosecution, It is only 
when the person abuses his privilege for the indulgence of his 
personal spite that he loses the protection and renders himself 


liable to action, nof for the malice but for the wrong done in sub- . 


jecting another to annoyance, expenses of a causeless prosecution 
and possible loss of reputation. 

Want of reasonable and probable cause and existence of malice 
must concur in order to constitute this wrong. If there is. reason- 
able and probable cause for the prosecution then,’ sven though 
the prosecution is started to satisfy a personal grudge and is 
prompted by malice and the worst of motives the prosecutor will not 
be liable for an action for maliclous prosecution. 

The learned District Judge in this case has found that ihare 
was reasonable and probable cause for the prosecution. If this 
finding stands then no other question will arise and the plaintifs 
appeal must fail. 

~ Mr Chakravarty. appearing for the^ appellant contends, and, I 
must say, rightly contends; that the question ‘whether or not there 
Wisa reasonable or probable cause for the prosecution isa ques- 
tion of law to be inferred from cermin facts. This contention of 


THE CALGUTTA LAW JOURNAL. [Vor 1H 


Mr. Chakravarty is amply supported by the highest authorities : 
See Cose v. English, Scottish and Australian Bank (1); Harminan 
v. Smith (2). It therefore becomes necessary for us to see 
on what facts the learned District Judge has based his conclusion 
as to the existenca of reasonable and probable cause in this 
cie: da : 

The learned District Judge has found : 

I. That on the 23rd of December, the plaintiff used digas: 
ful language and indulged in every form of vulgarity of speech 
when addressing Chand Ali and that such language was sufficient 
even to lead to bloodshed ; 

2. That Chand Ali accompanied by the Amin and other per- 
sons went to defendant No. r's house on the morning of the 24th 
December and mide a comphliint... coerce se It was of course a 
verbal complaint ; 

| 3. That the following statement of the defendant No.r as to 
what he did on this complaint must be accepted as true : 

“Chand Ali made regular complaint to the Sub-Divisional Magis- 
trate. It was not my duty to record the statement. It was a report 


. Which constituted an offancs in waich I was asked to take action. 


The Amin and othar libourers corroborated the statement of 
Chand AlL I took cognizanes of the offanca then and thera, I 
wanted to enqalra into the matter, [took the matter on its face 
valas, I did not like to take any immsdiate action then. I told 
that I would not do anything that would antagonise others I 


.wanted sympathy from all in this great work. I deferred any 


action then and there. I thought of enquiring about the truth or 
otherwise of the complaint and to have*the mutter eompromised, 
if possible. I did not take any action because I did not hear the 
Other party. I thought that I would hear the other side before I 
take action”. 

All these are undoubtedly questions of fact, and the findings 
of the learned District Judge in respect of them are the result 
of his appreciation of the evidence on the record. It is' nx 
disputed that there is evidence on the record in ban, 0f these 
findings. 

As regards the second of the above findings Mr. Chakravarty 
fefers us to the definition of the word ‘complaint? in section 

4 (1) (b) of the Code of Criminal Procedure which defines the 
term as ‘the allegation made orelly or in writing to a Magistrate, 
with a view to his taking action, under this Code, ‘that soma person, 

G) (1908) A.C. 169. - (a) [1938] A. C. 317. 
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has committed an offence’,.~and- points -out ftom 
the evidence of defendants! witness Atul "Chandra Som, accepted 
and relied on by the learned District Judge: himself in “his judg- 
ment, that “Chand Ali said that he was a poor man and so he will 
not lodge -complaint in Court". Mr. Chakrabarty contends that 
this shows that there could not have bean any ue before 
the learned Magistrate, 

The learned District Judge himself pointed out after the above 


Peet seretenases 


finding that the word complaint there was used not in the sense ` 


in-which itis used in the Criminal Procedure Code. Assuming 
that there was no complaint by Chand Ali within the meaning of 
the definition given in the Code, the second of the above findings 
will amount to saying that’ on the 24th December the defendant 
No. t received information from Chand Ali that an offence under 
section 504 Indian Penal Code had been committec by the di 
tiff on the 23rd December. 


` Mr. Chakrabarty's comment on the 3rd of the above ius 
is (1) that the statement a3 to taking coznizance on the complaint 
of Chand Aliis inconsistent with what the defendant No. 1 stated 
in paragraphs: t6 and 24 of his written statement, (a) that the 
statement is contradicted by the entry in the order-sheet of the 
criminal case and (3) that the very statement that the defendant 
No. 1 was still thinking of settling the matter -shows that till then 
he did not take cognizance of the offence. 


The offence complained of or reported, being one under sec- 


tion 504, Indian Penal Code was certainly -compoundable by the 
person insulted. I do not see how that statement by the defendant 
No. 1 detract? from his stafement that he took cognizance of the 
offence then and there, 

Taking cognizance of an offence is a aire act. The person 
himself deposes as to the time when he took cognizance of .the 
offence and he is believed by the final Court of fac. It is diff- 
cült to sées how we can interfere with this finding. The ortler 
shest in the criminal case does not show that it was only at the jail 
gate and only after recording the statement of Chane Ali that the 
Magistrate took cognizance of'the offence. . 

- Section 190 of the Gode of Criminal Procedure lays down on 
what materials a Magistrate can take cognisince of an offence and 
section 200 of the Code enacts that a Magistrate taking cognizance 
of an offence ori complaint sball a/o4e examine the complainant 
upon oath and the substance of the examination shall be reduced 
to writing and shall be signed by the complainant and also by 
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the Magistrate. - This may mean that when cognizance is -taken on 
complaint the fucum of taking cognizance is not to remin a 
mere mental act but must consist of the acts prescribed by .section 
300. It will not be necessary for me to consider this question in 
the present case. For our present purposes we are only concerned 
with seeing whether or not there were materials in existence. ou 
which the criminal procecution that followed as a matter of fact can 


* be said to have boen started without any reasonable and probable 


cause. 

I shall assume that when a Magistrate takes cogolzanc2 of an 
offence otherwise than on complaint or Police report, he starts the 
prosecution and if he thus takes cognizanoe without any reasonable 
and probable cause, and prompted by malice, he renders himself 
liable to an action for malicious. prosecution. 

- That he took cognizance of the offence is an admitted 
fact. 

He says that he took cognizince on the complaint of Chand 
Ali under section 1990 (t) (a) of the Code of Criminal Procedure, 

He has been believed by the final Court of fact that he took 
cognizance of the offence on the spot. Though he characterised 
the information received from Chand Ali as the complaint made 
by the latter, this is not a question of fact. He chose to treat that 
information as ‘complaint’, but as a matter of fact it was not so. 
The fact however still remains that he took cognizance of the 
offence on the materials received by him from Chand Ali on the 
24th December. 


Mr. Chakrabarty contends that the reasonableness of the cause 
must be judged by the objective test and invites us to hold that 
judged by this test the materials before the defendant No. 1 did not 
supply any reasonable and probable cause for the prosecution, 

Mr. Noad appearing for the respondent contends— 

t. That the test of reasonableness must be ‘subjective’; reason» 
able and probable cause means reasonably apparent to and relied 
on by the prosecutor ; 

a. (a) That even applying the objective test the above facts as 
found by the final Court of fact are sufficient to establish reasonable 
and probable cause 3 

. (b) "That at any rate the existence of those materials before the 
defendant at the time when he took action would at least disprove 
the negative, namely, want of reasonable and probable cause. 
` -Iam not sure whether the test “reasonably apparent to and 
relied on by the- prosecutor" would not itself again involve the 
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determination of the question whether a thing is reasonably 
apparent td the prosecutor when he himself4hinks is to be reason- 
able or whether -that reasonableness again should have objective 
existence. But, in my opinion, the second conzention of Mr. 
Noad must be accepted. On the facts found it m difficult to say 
that it would have bsen without any reasonable and probable 
cause for any Magistrate to take cognizince of the offence and 
start the prosecution as was done by the defencant No.1. It 
may be that the defendant No. 1 was prompted to take immediate 
action, having been enraged by the alleged effrontery of the plain- 
tiff, It may also be that the subsequent steps taken by the defen- 
dant were injudicious. The spectacle of dispassionete justice and 
of calm adherence to the law of the land never fzils to produce 
its effect on the public mind and is particularly admired in a 
guardian of law and order who cin avoid being driven to action 
by an effrontery of the present type calculated only o touch one's 


personal feeling of dignity. No wielder of any public power. 


should regard the enjoyment of that power, as an event in itself. 
At the same time it is difficult to say that there was no reasonable 
or probable cause for prosecution in this case even judged by 
the standard of what on similar materials an average prudent man 
would do. ' - 

In the above view no other question really arises for our 
decision. . As the prosecution cannot in this case be said to have 
been without reasonable and probable cause, malice or no malice, 
the present action must fail. | 

I, therefore, agree that the appeal must be dismissed with 
costs. * 

A KAD.0j R8 . T f Lpptal dismissed, 
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CIVIL REVISION’ `>  *: 


‘Before Mr. Justice B. K. Mukherjea and Mr. Justice.- 
A. L. Blank. 


THE PEOPLES INSURANCE COMPANY 
LIMITED 
v. 7 
BENOY BHUSAN BHOWMIK 
AND OTHERS.* 


Civil Procedure Code (Aci V of 908), section 10(c)—Canse of action in suits of . 
contract of Life Insurance Company—Death of the assured, whsther gives 
cause of action to recover money dite on life iniurance policy —Whether the 
suit to recover mondy in such contracts to be instituted only at the Mace 
where the offer of insurance wasjaccepted. i 

JA contract of insurence isa oontingedt oontract and the right to recover 
money payable under it depends upon the happening of a -particular event. 


. The death of the assured is tkusa material part of the cause of action. 


Consequently asin this case the assured died within the jurisdiction of 
the Dacca Court andas the Insurance Company, had a branch office in Dacca 
the sult to recover money payable under the contract of insurenoe was properly 
instituted at Dacca under Erplanatlon 1 Ir to section 20 of the Code of Civil 
Procedure. 

The Fupiter Genaral Insurance Company, Limited v. Abdul Aris (1) dissented 
from. 

Case-laws referred to, ` 

Explanation I to section 17 of the Code of 1883, which related to causes of 
action in case of contracts, has been omitted in section 20 of the present Code 
of 1908 in view of the addition of words “ wholly or in part ” in clause (c) of 
section 90 of the Code. 

It is not justifiable to interpret the language of the Code now in force by 
reading into it a repealed explanation from the repealed Code. . " 

Bank ef England v. Vagiinano Brothers (2); Ths Bengal Provident and 
Insurance Company, Limited 7. Kamini Kumar Choudhury (3) refocred to. 

Application under section 115 of the Code of Civil Procedure ` 
by the Defendant. 

Suit to recover money due on a contract of insurance on the ' 
death of the assured. 

Messrs. S. C. Boss and N. C. Banerjee for the Petitioner. 

Mr, Nirmal Chandra Chakrabarty for the Opposite Party. 

* Civil Revision Case No. 1774 of 1942, against the order of J. De, Esq. 
District Judge, Dacca, dated the arst August, 1942, reversing the order of 
J. N. Das Gupta, Esq. Subordinate Judge, Dacca, dated the 3oth May, ro4a. 

(1) (1923) 1, L. R. 1,Ran. 331. 

(2) [1891] App. Case+107, (144 and 145.) 

(3) (1918) 22 C. W. N. 517. 


Vor. 77.] HIGH COURT, 


The judgment of the Court was as follows: 

Mukherjea, J, :— This Rule is -directed against an appellate 
order of J. De, Esq., District Judge, Dacca, -dated August 21, 1942, 
made in Miscellaneous Appeal No. 158 of 1942 by which an order 
of the Subordinate Judge, 4th Ceurt, of that place returning a plaint 
under Order VII,. Rule 10 of the Code of Civil Procedure was 
reversed. The facts material for our present pu-poses may be 
shortly stated as follows :— 

The defendant petitioner is an. Insurance Company having its 
registered office at r, Mission Road, Lahore. It has also a branch 
Office at Bangla Bazar in the town of Dacca. On» Bidhu Bhusan 
Bhowmik, who had his native village at Harina in the .District of 
Dacca insured his life with the defendant Company for a sum of 
Rs, 2000 and the Company granted a policy "bearing NO. 10950 
dated February 2, 1937. After paying a certain number of premia 
Bidhu Bhusan Bhowmik died at his native village on September 16, 
1938, and thereafter a suit was instituted by the plaintiffs opposite 
party, who are the heirs and legal representatives of Bidhu Bhusan 
Bhowmik inthe Court of the 4th Subordinate Judge at: Dacca, 
being Money Suit No. 18 of 1941, agunst the petitioner Company 
for recovéry of the money dus onthe above policy of Bidhu 
Bhusan Bhowmik. The defendant company who’ resisted the suit 
contended faer alia that the Court of the 4th Subordinate Judge at 
Dacca had no territorial jurisdiction to try the suit. This issue on 
the question of jurisdiction was heard as a preliminary issue by 
the trial Judge and by his judgment dated May 3o,/rg42, he came 
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to the conclusion that the suit was triable only at Lahore, asthe | 


registered office of the Coufpany was situated at that place:and no 


part of the cause of action arose outside it. The result was that. 


the plaint was returned to bs presented to the proper : Court. The 
plaintiffs filed an appeal against that order, andthe District Judge 
of Dacca, who heard the appsal, reversed the decision of the trial 
Judge and held that the suit was entertainable by tke Dacca Court. 
It is the propriety of this prise thathas been in oe before us 
in this Rule. 

Mr. Bose, who appeared in support of the Rule, nas cohtended 
before us that the Dacca Court had no jurisdiction to, entertain 
the suit. It has been pointed out, ih the first placa, that the còn- 
tract for insurance .was completed outside the}jurisdiction of the 
Dacca Court at the registered head office of the Company at Lahore 
where the offer made by the assured was accepted. In the second 
place, it is said that under the express terms of the contract 
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between the defendant Company and the assured the money was 
payable on the death of the latter at the registered office of the 
Company and nowhere else, The third thing said is that the so- 
called branch office at Dacca, is merely &n agency department of 
the Company and itsonly function is to collect the oo and 
‘remit the same to the head office. 


Mr, Chakravarty, who appeared for the plaintiffs donis party, 
has taken up the position that the District Judge was right in 
holding that as the assured died within the jurisdiction of the 
Dacca Court, a part of the cause of action relating to the claim of 
the policy money did arise within the jurisdiction of that Court, 
which is competent to entertain the suit under the provision of 
clause (c), section 20, of the Code of Civil Procedure. It is further. 
urged that as the Company hada branch office at Dacca the case 
would come within the purview of Explanation IT to section 20 of 
the Code of Civil Procedure. 


Section 20 of the Code of Civil Procedure enacts the rule for 
determining the forum in all personal actions, and under this 
section a Court would have local jurisdiction to try a suit either, 
if the cause of action has arisen wholly or in part within its terri- 
torial limits. or if the defendant resides or carries on business, or 
personally works for gain within the same. The contention of 
Mr. Bose is that the death of the assured does not constitute any 
part of the cause of action upon which a suit for money due ona 
life insurance policy can be based, and hence the place where the 
assured died has no relevancy whatsoever in determining the forum 
of such suit. He relies very strongly upon a decision of the 
Rangoon High Court, which is to be found in The Jupiter General 
Insurance Company, Limited v. Abdul Asis (1). The other branch 
of Mr. Bose's contention relating to this point is that when a auit is 
based upon a contract the cause of action could arise either at 
the place where the contract was made or where it wag to be 
performed, and it might also arise at the place where in perform- 
ance of the contract, any money to which the suit relates, was 
expressly or impliedly payable. His argument is this that the suit 
cannot be instituted in any other place, and this is clear from 
Explanation III attached to section r7 of the old Code which 
corresponds to section 20 of the present Code. It is true that the 
explanation has been dropped in the present Code but the law, it is 
said, remains the same. 


~ (3) (1929) F. Le Rey Ran, aat. 


Vor, 57) Hid codar, 


We have to examine both the branches of this contertion, The 
expression " cause of action” has not been defined in the Code of 
Civil Procedure, but the maning given to it by Lord Esher in the 
well known case of ead v. Brown (1), is generally adopted by 
Indian- Courts, The passage in Lord Eshers judgment where 
the expression “cause of action” has been defined runs as 
follows :— 

“K has been’ defined in Covke v. Gili (2) to be hbis: every 
fact which it would be necessary for the plaintiff to prove, if 
traversed, in order to support his right to the judgment of the 
Court. It does not comprise every piec: of evidence which is 
necessary to prove each fact, but every fact which is nocassary to be 
proved.” 

In other words it means, “all the congeries of facts which it is 
necessary for the plaintiff to establish before he cin ask the Court 
to grant the relief which he claims in the suit ^ (Vide Costello, J., 
in Samanindra Nath Mitra v. Pyaree Charan Laka (3). In the 
words of Lord Watson the cause of action his no relation to the 
defence which is set up by the defendant, “it refers eatirely to the 
grounds set forth in the plaint as ths cause of action, o1, in othér 
words, tothe madia upon which the plaintiff asks the Court to 
arrive at a conclusion’ in his favour." There are nunmious cases 
decided by different High Courts in India, where substantially 
the same definition has been adopted. We can refer in this connec- 
tion to the following passage in the judgment of Sir George Rankin, 
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C. J., in Engineering Supplies, Limited v. DAandkania and Company ` 


(4). * The only definition that will work” thus observed the learned 
Chief Justice, “if it has to: be applied to cases of all kinds, is the 
entire set of facts that gives rise to an enforceable claim, or, in 
the words of Lord Justice Fry, ‘everything which if not foved gives 
the defendant an immediate right to judgment,’ ‘every fect which is 
material to be proved fo entitle the plaintiff to succeed, -every fact 
which the defendant could have a right to traverse, " Now in 
the casé-of a life insurance policy the claimant must prove the 
death of the assured before he can enforce his claim against an 
insurance company. The death of the assured is thus & material 
part of the cause of action ; the plaintif is bound to prove the 
fact if traversed, and if not proved the defendant will have an 

(1) (1888) 22 Q. B. D. 198 (131). 

(a) (1873) L. R. 8 C, P. 107. 

(3) (1934) I.L R. 61 Cale. 1023 (1038). 

(4) (1931) L L. R. $8 Calo. 539 (844). 
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immediate right to judgment. A contract of insurance is a con- 
tingent contract and the right to recover money payable under it 
depends upon the happening of a particular event.- It is the 
happening of that event and not merely the failure of the insurance- 
company to pay the money which gives rise to the cause of action. 
There is no decision exactly on this point 30 far as this Court is 
concerned, but the point did coms up for consideration before a 
Division Bench of this Court in Zh: Bengal Provident and Insu- 
rance Co, Ltd. v. Kamini Kumar Choudhury (i). There the 
plaintiff sued the defendant insurance company in the Court of 
Feni upon two policies of insurance issued by them to his deceased 
father. The company had its head offize in Calcutta where the. 
proposal of the assured was accepted. The assured howaver died 
within the local limits of the Court at Feni in the district of 
Noakhali, It was held by both the Courts below that the death 
of the assured being a part of the ciuss of action, the Court at 
Yeni had jurisdiction to try the suit, Against this decisión there 
was a rule obtained from this Court which was hoard by a Division 
Bench consisting of Richardson and Beachcroft JJ. Mr. Justice 
Richardson definitely expressed his opinion that th» death of the 
assured did constituta a part of th» cause of action and conse- 
quently -the plaintiff was competent to institute the suit in the 
Court at Feni under section a0, clause (c) of the Code of Civil 
Procedure. The point however was not finally decided in this 
case asit was held by both the learned Judges that section ar ~ 
of the Code of Civil Procedure stood in the way of the defen- 
dant’s challenging the trial as being without jurisdiction. In our 
opinion, the opinion of Richardson, J,. is perfectly sound. even 
though the observation cannot rank as more than obiter, This 
view is supported by the decision of the English Courts in Cafland 
v. Champon (2), and though the case is very old it does not 
appear to have been dissented from in any subsequent decision, 
The same view was taken by the Madras High Cuurt in Viekrendra 
Thirtha Swoamier v. The National Insurance Company Calcutta” 
(2) ; and by Baker, J., of the Bombay High Court in the case 
of Ths Light of Asia Insurance Company, Lid, v. Bai Chanchal 
(3). The only decided. case which lends some support to the 
contention of Mr. Bose is that of the Rangoon High Court in 


(1) (1918) 22 C. W. N. 517. - 


(2) (1797) 101 E. R. (K. B.) 933. (3) (1917) 41 I. C. 392. 
(4) (1932) 34 Bom. L. R. 865. , 


Vor. 15.) ps Hida coviir. 


The Jupiter General Insurance Company Limited -y. Abdul Asis 
(1). There it was held that in a suit for recovery of money due 
under a fire insurance policy the causé of action does nót in- 
clude the loss or damage of the property insured, and conse- 
quently the place where the loss occurred could not determine 
the forum of auch suit, It was said that the real cause of action 
was the failure on the part of the insurance company to pay the 
‘money due under the contract, and the loss or damage was 
merely a causo‘of the cause and not the proximate cause. The 
learned Judges in course of their judgment observed that the 
expression “cause of action” as used in section a0, clause (c) of 
the Code of Civil Procedure should not be taken to have the 
same meaning as it was given to it in Read v. Brown (2), and 
the several other cıses both English and Indian which followed 
it. It was further said that when the suit is one on a contract 
the cause of action could only include the making of the contract 
and the performance of the contract and the payment of money 
under the contract and nothing else; in other words, the ex- 
pression "cause of action" occurring in section ao (c) of the 
Code of Civil Procedure when applied to suits based on contract 
would include those facts only which were specifled in explana- 
tion III attached to section 17 of the old Code, which has been 
ontitted from the present ‘Code of 1908. With all respect to the 
learned Judges who decided the case it seems to us that the 


view taken is not sound and cinnot be accepted. In the first- 


place the expression “cause of action” has always bsea interpreted 
in this Court in tbe light of Lord - Esher's dictum in Read v. Brown 
(2), and as-Sir George Rahkin observed ‘in Zwgimserimg Supplies 
- Ltd, v. Dhandhania & Co. (3), this is: the only definition that 
"will work if it is to be applied to cases ‘of all kinds. It does not 
seem to us that the learned Judges of the Rangoon High Court 
were right in saying that the cause of action connotes different 
‘things in different parts of the'Code. We cannot -also agree ` with 
the view that the cause of action in suits for money due ona com- 
‘tract of insurance is- the failure on the part of the insurance 
"campany to pay the money. The refusal of the insurer to pay 
-the money may bea part of the cause of action, but the death of 
'the'assured is also material part which gives oocasion for and 
forms the foundation of the suit, The other matter upon which 
stress was laid by the Rangoon High Court is ‘that. as in explana- 


' (1) (1999) FRang. ati, ^ (2) (1888) 22 Q. B, D. 128. 
(3) (1930) I, L. R. 58 Cals. 539. Y 
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tion III to soction 17: 0f the Code of 1882 ‘cause of action" in 


relation to suits on contract was exnaustively defined, the same 


` meaning should be attached to it in section 20 (c) of the present 


Code of Civil Procedure evar though the explanation occurring 
in the old Codie tas now b2en onitted. Tais as we’ have already 
said, is the second part of Mr Bose’s- contention and it is neces- 
sary to examine the-pzoposition carefully. 

Section 17 of the Code of Civil Procodure of 1832 ds it-ori- 


-ginally stood, referred to the place where the cause of action 


arose. It was not clear wuether it m3ant the entire cause of 


“action or a part of it. Act VII of 1888 added an explanation, 


namely, explanation III to the section waich ran as follows : 

“Tn suits arising out of contract, the cause of action arises with- 
in.the meaning of thjs section at’ any of the following places, 
namely 

(1) the placa where the contract wis made ; 

(2) the place where the contract- wis to be performed or per- 
formance thereof completed ; 
^ (s) the place where in the performance of the coptract, 
any money to waich the suit relates was erroe or impliedly 


. payable." 


The explanation was addei for the purposs of making it clear 
that suits arising out of contract could bs instituted in the Court 
within the local limits: of which the ciuss of action arises either 
wholly or in part. Still there was doubt as to wiüether this. prin- 
ciple was applicable to all other suits which ware not based on 


.contract, and it was held in several cases that the introdyction 


of the explanation did not effac: any c'rings in the law and that 
the cause of action did not mean the-entire cause of- action. 
[Vide Banks Behari v. Pokhe Ram (1) ]. Ia section ao the pre- 
sent Code of Civil Procedure the words "wholly or in part” have 
been added in clause (c) to make it plain that all suits may be 


„instituted where the cause of action arises either wholly or in 


part, and explanation III of the old Code has been dropped as 
it is no longer necessary." We, do not think that explanation IH 
to section 17 of the Code of Civil Procedure of 1882 cuts down 
or restricts in any way the scope of section ao (c) of the present 


Code of Civil Procedure. The explanation is still good law in the 


ednse that suits arising out of contract could still be instituted in th» 
Court havibg local jyrisdiction over any of the plaoss specified in 
the explanation ; but the explanation after it is repealed cannot bs 


(1) (1902) L L R. ag All. 48. NE E 


,Vor..77.] . HIGH COURT, ` ` 


regarded as exhaustively laying down all the possible fors in regard 
to suits based on contract. Speaking for myself, I agree entirely 
with what was said by Richardson, J, in -Zhe Bengal Provilent 
and Insurance Co, Lid. v. Kamini Kumar Choudhury (1) that 
it is not “justifiable to interpret the language of_ ths Code now 
in force by reading into jt a repealed explanation from the repealed 
Code,” The proper wy of interpreting a statute’ which codifies 
the law on a particular subject was thus stated by Lord Herschell 
in the wellknown case of Bask of England y.. Vagliano 
_ Brothers (a) : 


“I think.the proper course is in the first instance to examine 
the language of the statute and to ask what is its natural meaning, 
uninfluened by any considerations derived from the previous 
state of the law, and not to start with inquiring how the law 
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previously stood, and then, assuming that it was probably inten- - 


ded to leave it unaltered, to see if the words of the enactment will 
bear an interpretation in conformity with this view." 


Our conclusion, therefore, is that the view taken by the Court 
below is right and the Court of the 4th Subordinate Judge at Dacca 
had jurisdiction to entertnin the suit. ; 


We agree further with Mr. Chakravarty that as the cause of 
action in this case arose within the jurisdiction of the Dacca 
Court and as the Company has a branch office in that place the 
suit could be instituted at Dacca under explanation IT to section 25 
of the Code of Civil Procedure. . ] 


r, Bose for the petitioner argues that the Company cannot 
be s to carry on its business at Dacca as the only function of 
the branch office established there is to collect the premia and 
remit them to the head office. It has. no jurisdiction- to accept 


proposals. But the language of the explanation is perfectly clear . 
and once it is established that a corporation has gota branch : 


office at any place it shall be deemed in the eye of law to carry 


on its business at that place irrespective of the nature of the work ` 
that is actually carried on there. As the Privy Council observed | 
iu Commissioner of Income Tax, Bombay Presidency v. Bombay. 


Trust Corporation Limited (3), “when a person is ‘deemed to be’ 


io; 


— an 


something, the only meaning possible is that whereas he is not in - 


(1) (1918) a2aC- W. N. 517. (a) (1891) n Cas. a and 145). 
(3) (1999) L. R. $7 L A. 49 (59) - 
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reality that something the Act of Parliament requires him to. be 
treated as if he were.” 


The result, therefore, is that we discharge the Rule with a 
hearing-fee being assessed at thrée gold mohurs. . 


Blank, J: :—I agree. 


À. £ D. G; PRS ^ Rule discharged, 


CRIMINAL REFERENCE. 


f Before Mr. Justice N. A. Khundhar and Mr. Justice 
A. N. Sen. 


KING-EMPEROR 
vU. 
.KISHORE KHANRA.* 


Fury, trial by—Murder caze—bHighisen persons summoned as jurers, nine 
attended*and seven empanelled —Jury, if properly canstituted—Code of 
Criminal Procedure (Act V of 1898), sections 274, 276 and 336—Trial, if 
bad—Defect, if cured hy section 537——-Section 537, scope of—The objection, 
if may be taken for frst time ai hearing before High Court—Indian Evidence 
Act, section 114 (0), 4 applies to show that it was impracticable to empansi a 
jury of nine. . 

A person was tried by the Additional Sesslons Judge of Midnapore with a fury 
of seven on acharge of murder. The jury by a unanimous verdict had found 
The learned Judge acoepted the verdict of the jury and. 
sentenced the acoused to death. The acoused appealed against the oonvietion 
and sentence to the High Court and there was also a Reference by the Judge to 
the High Court under. section 374 of the Code of Criminal Procedure. As 
regards the empanelling of jury, eighteen persons had been summoned, ome 
attended and seven cliosen by lot. Before the High Court, the following points 
wore mised; (1) Whether the provisions of section 274 of the Code of Criminal 
Procedure Code were violated Inasmuch as It was practicable to have nine jurors; - 
(2) If so, does -ths disobedianoe completely vitiate the'trial ; (3) Whether the 
defect could be cured by section 537; (4) Whether the presumption; under - 
section 114 (e) of the Indian Evidence Act could be drawn, that dt was impractic- 
able to have nine jurors ; (S) Whether the objection. could be taken for the first ` 
time at the hearing before-the High Court. 


* Death Reference Case No. 25 of 1942 from the Court of J. c. Gupta, Esg., 
Additional Sessions Judge of Midnapore, dated the 4th December, 1942 
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` Held i i # 

Per Curiam: Where the record clearly. shows that only seren ons were 
chosen by lot by the Judge although it was ‘practicable’ to choose nine, the 
presumption undar section 114 (e), Indian Evidence Act does not arise and it must 
be taken asestablished that the proviso to sub-section (3) to section 274. of 
the Code of Criminal Procedure has not been obeyed. 

Case-law referred to and discussed. 

In such a case the Jury is not validly constituted and the entire trial is vitlated 
fhereby. . 

Per Sen, F.: Where a disobedience rêlates ka provision of the Code of 
Criminal Procedure which preecribes the constitution of the tribunal, consisting 
of a Judge and a fixed number of jurors and the disobedience has led to a defect 
in the constitution of the tribunal, it must be taken that there was no trial at 
nilas the body was not empowered by the law to hoki the trial, and in sucha 
case section 537 cannot be called in aid, 

Such a tribunal is not “a Court of competent jurisdiction " within the 
meaning of section 537. 

The disobedience of Imperatives. dealing with minor matters would be curable 
if In fact no Injustice is caused, But where the disobedience is of a provision of 
the Code which may be described as vital or radical section 537 can have no 
application. 

Emperor v. Erman AH (1) selen to. 

Per Curiam: The objection as to the constitution of the jury as under 
section 274 of the Code of Criminal Procedure being one as to the very founda- 
tlon of the trial should be entertained, even if taken for the first time at the 
hearing before the High Court, particularly where the Crown has had “ey 
opportunity to consider the point. 

Reference under section 374. of the Code of Criminal Pisanan 
and Appeal by the Accused. 

The material facts will appear from the judgment. 

Mr. S. K. Chakravarty for the Appellant. 

Mr, Anung Akmed with Mr. icio Ahmed for the 


Crown. 


x 


The following judgments were delivered : 


Khundkar, J.:—This is a Reference under section 374, 


Criminal Procedure Code for confirmation of a sentence of death 
passed on one Kishori Khanra, who was found guilty of murder by 
the unanimous verdictof a jury. Along with the reference there is 
an appeal by the condemned man, . 

On behalf of .the accused several poidts have bese sees before 
us, but in the view I take it is'necessary to consider only the first of 
these, It is that the jury was not properly constituted, inasmuch as 


only 7 persons were empanelled to serve on the jury, in violation of 


1 


(1) (1930) I. L, R. 57 Cake, 1228 ; 51 C. L. J. 171. 
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the proviso to section 274(2) of the Code of Criminal Procedure. 
That proviso is in these terms: 

* Provided that, when any accused person is charged with an 
offence punishable with death, the jury shall oonan of not less than 
seven persons, and if practicable, of nine .persons. ” . 

In the present case eighteen persons were summoned as Jus 
for this particular trial, nine attended, and seven were empanelled. 
It was contended that though it was practicable for the Judge 
to empanel a jury of nine, he in fact empanelled a jury consisting 
of a number less than nine, and this has vitiated the trial 
ab initio. | 

In answer to this point the learned Deputy Legal Remembrancer 
has, on behalf of the Crown, first argued that under section 276, 
Criminal Procedure Code, the jury hds to be chosen by ballot, and 
that a ballot involves a selection of a certain number out of a 
larger number. Asin the present case the total number of jurors 
present was no more than nias, it wis not practicable to select nine 


by ballot. Section 274 and its proviso have been considered by- 


this Court in a number of cases in which the offence charged was 
punishable with death. 


In Serajul Islam v. Emperor (1), twelve persons were summoned 
to attend the Court as jurors. Of these eight appeared on the day 
of the trial, and from the eight who appeared, seven persons were 
chosen to act as the jury. It was held that the tribuna! had not 
been legally constituted. In this cise there had initially been a 
failure to comply with the provisions of section 326 of the Code, 
bécause twelve persons were summoned as jurors for the" case 
instead of eighteen. Rankin, C. J. said:—" The exact effect of 
that section I will not attempt to define, butit, at least, sets a. 
minimum standard for the number to b» summoned .............. In 
the present case only twelve jurors were summoned ; and only eight 
persons appeared out of the ra (twelve). In these circumstances 
the concluding words of section 274 would take no operation 
whatsoever. Now so far as can be seen, it was quite practicable 


to have this case tried by a jury of nine ; but the manner in which . 


the jury was empanelled and the insufficiency of the number of 
jurors summoned defeated the intention of the section "......... aT 
am of opinion that, contrary to the intention of the Code and the 
standard set by the Legislature, an unreasonably small number of 
jurors was summoned with the result that it was not possible to have 


(1) (1998; 1. L. R. 55 Cale. 794. ES: 27 
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` a jury of nine and that the proceedings ought not to be allowed 
to stand ” i 

As I read it, the ratio of this decision is that it was practicable 
to empanel a jury of nine, though eight jurors only attended, but 
this was not done, and two circumstances contributed to the failure 
to do so : first, insufficiency in the number simmoned, and second, 
the manner in which the jury was empanelled—the allusion being 


to the omission to make an attempt to supply the deficiency by . 


the method indicated in the second clause of the proviso to 
section 276 i, e, by taking persons from those present in the Court 


precincts. The decision does not say that failure to summon, . 


under section 326, double the number, required, is in itself a fatal 
defect. o7 i 

In Dwarika Malo v. Emperor (1), in which the case of Serajul 
Tilam v. Emperor (2) was followed, the facts were slightly different. 
Fourteen jurors had been suminoned, eleven attended in obedience. 
to the summons, and of these seven were empanelled as the jury. 
It was held that as it was practicable to empanel a jury of nine, 
the failure to do so was fatal to the trial. 


The case of Emperor v. Erman Ali (3), was one in which four- 
teen jurors were summoned and nine attended. A ballot was then 
held with the result that all these nine persons were empanelled. 
It was held that the jury had been properly constituted. Rankin, 
C. J. repeated the propositions dealing with the matters covered by 
sections 326 and 974 of the Code, which this Court had by its 
decisions from time to tim» already laid down, ‘In the course of 
“this enunciation he observed as follows :—‘ The second thing which 
this Court has laid down is that, if by reason of a failure to observe 


this standard, it results, whether from non-attendance of jurymen or 


otherwise, that a jury of nine persons cannot be empanelled for 
the trial of an accused charged with an offence which is punishable 
with death, this fact will not entitle the Sessions Judge to proceed 
“to trial in such a case with a jury of seven, in other words that it 
cannot be said that it was imipracticabls. to have a jury. of nine 
merely because an insufficient number of persons have been sum- 
: moned from the jury list [Serafu] s/aw’s case (2)]. ` 
\“The third thing which has become a matter of decision is that, 
in applying this standard to such a case, it is hot correct to regard 
(1) (1929) 33 C. W. N. Cga. 
(a) (1928) I. D. R. 55 Calc. 794. 
(8) (1990) I. L, R. 57 Gale. 1238 ; $t C, L. J. 171 (F. BY 
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Seven as ‘the number required for any such trial’, in the absence of 
circumstances which make it impracticable ‘to have nine. Hence 
eighteen persons and not fourteen persons only should be summoned 
[Dwarika Malos case (1) ; Amir Khans case (3)] " 

~ Proceeding to the questions raised by the Reference to the Full 
Bench, the learned Chief Justice said :—“ (1) Ina murder case 
where the number of jurors summoned is fourteen, nine of whom 
appear and are chosen by lot, is the trial bad by reason of the fact 
that only fourtesn-jurors have been summoned in contravention of 
the provisions of sections 274 and 326, Criminal Procedure Code? 
(a) Was the case of Emperor v. Munshi Tamíisuddim Akmed (3) 
rightly decided ? 

“In my opinion thess questions should be answered in the nega- 


‘tive and the case should be remanded to be daalt with on the 


merits", Later in the judgmsnt the learned Chief Justico expressed 
his conclusion in the following words:—"I do not understand 
what was meant when it was said in Munshi Tamisnidie Akmed’ s 
case (3). ‘By summoning less than eighteen you initially reduce 
the chances of selection by lot and maks ic more possible to pack 


.the jury. Nor, save on the footing that one illegality is the 


same as another, can I agree that the summoning of less than 
eighteen persons is on a par with trying a murder cise with a jury 
of, five. The present case has no analog to the error in the 
‘mode of trial’ referred to in SwórzAmania Jyers cise (4). The 
fact that the legislature his expressly provided in section 537 
that, in the absence of prejudice to the accused, an omission even 
to revise the list of jurors shall not render a trial void —2an irregularity 
which would prima facie entitle the accused to ‘challenge the array’, 
in no way inclines me to think that the present case is beyond the 
scope of section 537”. 


This case decided, (1) that the. flat. to summon double the 


number of persons required as jurors for a trial wasinot in itself 


fatal to the proper constitution of the jury, and. was curable under * 
section 537, Criminal Procedure Code; (2) that it cannot be 
said that it is impracticable to empanel a jury of nine merely be- 
cause an insufficient number of persons have bean summoned from 
the jury list. f 


In Emteror v. Dasmullya Molla (5) eighteen persons were 


(1) (1929) 33 C. W. N. 693. — (a) (1929) 33 CW. N. 1053 ; $1 C. L. J. 574. 
(3) (1929) 33 C. W. N. 1054. (4) (1901) L.R. 38 I, A. 257 ; LL.R. 25 Mad, 61, 
(5) (1930) 34 C. W. N. 1127. . . 
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aoi to serve on the jury which was 4o try the case. Right 


"only of these persons attended, and seven of them were empanelled. 
“In holding the jury to hays been properly empanelled, Rankin 
`C. J. observed : —Tt is suggested tha: the learned Judge should 


‘have obtained two more jurors from among the bystanders. But 
there is nothing on the record before 413 to show that this course 
„was practicable į in the circumstances of this case ” The case of 
Emperor v. ‘Benat Pram mik (1) was one in Shick eleven jurors 


- were summoned, and seven appeared, and were empanelled. There 


was nothing on the record to indicate that the Judge had exhausted 


-all possibla sources for obtaining tha extra number of jurors ; 
‘but on the other hand, there were no materials. to show that it 


was practicable to have a jury composed of nine. It was held, 


following Ewssror v. Damullya Mola (a) that it would have 
'to be assumed thaf it was not practicable to empanel a jury 


.of nine. 

A consideration of these decisions leads me to the conclusion 
that in the present case, the jury was not validly constituted. 
The learned Deputy Legal Remzmbrancer has however contended 
that by reason of section 114, illustration (e) of the Indian Evi- 
dence Act, it must be presumed until the contrary is shówn, “that 
it was not practicable to empel a jury of nine. In my judgment, 


sif it arises at all, the presumption has been amply rebutted. What 
‘did the learned Judge do? It is obvious-that he ascertained 


that of those summoned to serve on this jury, nine were present. 


- It is equally obvious that he drew out of the ballot box, one by 


one, the ames of seven only, and then stopped. He did not 
attempt to empanel the Temaining two persons. The only thing 
which could legally have prevented him from 'empanelling these 
two jurors, had he’ in fact drawn their namas out of the ballot 
box, would have been the circu nstance -hat they hid been objected 
to. It is reasonably clear that they were not: objected to, because 


‘had any objection been taken to either.cf them, the learned Judge 


would have been bóunito record it under section 279, Criminal 
Procedure Code, and no such record was made. The procedure 
adopted was clearly erroneous. In tho casd;of Kedar Nath 


: Makato y Emperor(3) which was decided by a Full Bench, the 


correct procedure for empanelling the jury for a particular case 


“has been laid down in the judgment delivered by Buckland, J. 
The passage appears at page 337 of the report s .«......... ao... “In 


(1) (1935) -L L. R. 6a Cale. 900. (a: (1930) 31 C. W. N. 1137, 
U) (1928) L LAR, $$ Calo, 371 | 47 C. Le J. 4$. (59 Œ. B.) > 
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the course of argument, we were Stoi that it is the practice 
in District Courts to ascertain beforehand how many of the per- 
sons summoned to serve ag jurors have attended and thus deter- 
mine the “deficiency” to be supplied. If that is the case, in my 
judgment, itis a practice which is not authorised by. law and 
should be discontinued. No doubt, persons summoned as jurors 


- who do not attend are liab]e to fine. But the stage at which it . 


should,be ascertained whether they have attended or not is not 
reached until their names are called out for the purpose of 
empanelling a jury. ` 

“The procedure to be followed in —" jury is laid 
down in. Chapter I, Rule 54, of the General Circular Orders. If 
carefully observed, step by step, no difficulty will occur. It is to 
be presumed that the total number summoned is that required : 
by, section 326, that is to say, at least ten, for a jury of five, and 
in the aggregate there may be more. This will depend upon the 
number required for the sessions and stated in the letter to the 
District Magistrate. On the names being drawn from the box, 
one by one, each after another, and called, aloud as each is drawn, ` 
it will become apparent who has not attended, and it is only when 
all the names have been so drawn and, a number of persons in- 
sufficient for’ the purpose of constituting a jury have answered 
to. their names, that the deficiency will become manifest, 
The deficiency will be the number by which the number 
of persons answering their names and empanelled falls 
short of the npmber of persons of which the jury should 
consist. It is then and not until then that, in my opinion, 
the proviso begins to operate, and on*that point being reached, 
the Court has to exercise a discretion whetber to allow persons 
to be chosen from among the bystanders in sufficient pumber to 
supply the deficiency, or whether to adjourn the case for a fresh 
jury. to be summoned”, : 

E would draw the attention of Sessions Judges to, the direction 
contained in the passage. quoted. There have been, from time 
to time, cases in which it has gone unheeded. i 

In the present case the ordersheet of the trial shows that it 
was indeed practicable to obtain a jury of nine in, the manner 


'.provided by section 274 of the Code. The jury was therefore 


not validly constituted, and the entire HAT has been vitiated 
‚thereby. 

The learned Deputy Legal Remembrancer finally attempted 
to maintain that the-point was taken too late to be of avail, and 


J | > 
^ - : 
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he has relied on Superintendent ani ‘Komestbrancer of Legal Affairs, 
Bengal v. Bhajw Majki (1). I cannot” accept this: céntentiom’ 
The objection i is-such that it could be taken at any time, for it 
is an objection to something fundamental and affects the very cons 


titution of the tribunal. I doubt whether the case of Swperinien- 
den? and Remembrancer of Lsgal Affairs, Bengal, v. Bhaju Majhi- 


(1) was correctly decided so far as this question goes. 


In the result-the accused must be retried in accördanco me 


law. 


Sen, J. :—Kishore Khànrà has been tried by Mr. J. C. ae 
Additional Sessions Judge of Midnapore and a jury of seven on 
the charge of murdering his brother Haripada. The jury bya ` 
unanimous verdict had found the accused guilty.. The learned 
Judge has actepted thd verdict and sentenced the accused Yo. 
death. Against this order of conviction ‘and, séntence the’ 
accüsed has appealed and there is also a reference to this Court. 
by the Judge under section 374 of the Code of Criminal Procedure 


for confirmation of the sentences of death passed by him. 
"+ Qn behalf of the accuséd, ‘his Counsel Mr. Chakravarti argues 


that the whole trial is bad ab the tribunal which tried the accused. 


was not properly constituted. . Other points were also raised but 


as I am of opinion that the trial was bad ab initio I do not própose 


to deal with them. 


1 shall now eximine the point regarding thé validity of the. 


trial. The learned Judge summoned 18 persons to attend for 
the purpose of being empanelled as jurors in this case. Nine 
persons attended. The learned Judge chose seven jurors by 


lot and proceeded to try the case, Mr, Chakravarti’s contention . l 


is that it is.clear from thé record that it was practicable to Have 
9 jurors to try the cagé and that consequently it was not o 
tothe judge to have thé case tried by seven jurors only. Eis 


view is that the provisions of section 274 of the Code of Criminal ` 


Procedure have been Violated and that the whole trial is conse- 
quently bad. . $ 
There are thus two maijers hich have, to- be daa viz : 


(1) Hare the provisioris of section 274 of the Criminal Procedare ` 
Code been. disobeyed. ? (2) If. 50, does the disobedience vitiate. . 


the trial 7 


I shail now "deal, with the first matter, Section 274 of the Code of . 


. Criminal Procedure is in the following terms; 
(0 (1990) I. L. R. $7 Cale. 1062. 


E 
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"(1) In trials belore the High Cont the jury shall consist of 
nine persons. ; 

(2) In trials by jury before. the Court of Seasion the jury 
shall consist of such uneven number, not being less than five or 
more than nine, as the Provincial Government, by order applicable. . 
tg any particular district or to any particular class of offences in ` 
that district, may direct : . 

‘Provided that, where any accused person is charged with an’ 
offence punishable with death, the jury shall consist of not lesa 
than seven persons and, if practicable, of nine persons”. , 

It is quite clear from the proviso to Sub-section (2) ‘of this sec- 
tion that whenever it is practicable the jury must consist of 9. 
members in a trial for. murder. In this case the jury consisted 
of 7 persons. What has therefore to be ascertained is whether it 
was practicable to have a jury of nine. 

The learned Deputy Legal Remembrancer says that there be- p 
ing only 9 persons present it was, not open to tbe Judge to 
empanel a jury of g. His view is that the nine must be chosen 
by lot from & number exceeding nine. There. is nothing in the 
Code to suggest this view nor is there any casein which sucha 
view has been taken. On the contrary the cases show that a. 
trial by a jury of seven empanelled when only seven jurors were. 
present is quite valid. [Æmperor v. Benat Pramanik (t)]. In the 
case of Emperor v. Erman Ali (+) which was a decision of the Full - 
Bench of this Court, nine persons were present and all nine were 
empanelled and no question was raised that this was improper. 
This question cannot arise at all if the Code and the rules of this 


- court regarding the empanelling of jurers are carefully followed. 


The Judge under section 326 of the Code of Criminal Procedure 
has to summon twice the number of persons as may be required 
for the trial. On the date of the trial all that he has to do is to ^ 
draw out one by one the names from among the 18 names of the 
persons summoned. Section 276 of the Code of Criminal Pro- 
cédure says that the jurors shall be chosen by lot from the per- 
sons summoned to act as such ; it does not say that jurors shall 
be chosen by lot from among the persons present. The Jude 
is not required before he draws lots to ascertain how many of © 
the persons summoned to serve as jurors are present. If by 
drawing the names one by one he is able to empanel a Jury of nine ' 
in a murder case then he has done all that the law requires. him 


(1) (1935) 1. L. R. 62 Cale. 900. ce 
(2) (1930) I. L. R, 57 Cak. 1238 ; 51 C. L. J. 171 (F. B.) 
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to do and the jury. is properly constituted.: It does not matter 
that only nine persons out of the 18 summoned were present. The. 


procedure indicated by me has been laid down by the Full Bench 
of this High Court in Kedar Nath Makato v. Emperor (1), where 
the practice of ascertaining how many persons are present before 
drawing the names of the jurors is condemned. There is thus 
no point in the argument that because only nine persons were 
present, it was nct practicable for.the Judge to select nine 
jurors.  : : 

Next, the learned Do Legal Remembrancer says that the 


very fact that the judge empanelled seven jurors shows that it was. 


impracticable to empanel nine. He invokes, the principle “omsia 
Braesumuniur rite acta esse” and refers to the caso of Emgeror v. 
Benat Pramanth (2) where it was said that when a Judge proceeds 
to try a murder case with seven jurors and there is nothing on 


the record to show otherwise, this Court ought to presume that: 


the requireinenls of section /274, sub-section (a) and its proviso 
were followed and that every thing was done in due form of law. 
This view, thé learned Deputy Legal Remembrancer points out, 
was approved by the Judicial Committee in the case of Mirsa 
Akbar v. Emperor (3). It is quite true ‘that this Court in the 
absence of anything to the contrary on the record ought to presume 
that the Court below knew the law and acted in accordance 
therewith ; but here the: record clearly shows that the Court 
acted (and ?) that it was practicable to have a jury of nine. This is 


what the order-sheet says: “Out of 18 special jurors summoned | 


in this case 9 Jurors are present and from amongst them seven are 
chosen by lot and they are aMowed to sit without any. objection,” 
No jurors were challenged. 'If there were any challenges the 


order-aheet would show it, as section 279 of the Code of Criminal -. 


Procedure requires the Court to record its decision on any objec- 
tion takén to a juror. This the record clearly shows that only 
seven jurors were chosen by lot by the Judge although it was 
practicable to choose nine.’ The principle embodied in the phrase 
“omnia pracsumuntur rite aca esse’ cannot therefore be invoked in 
this case... : 

It has thus: been established thai the proviso to abiecit (2) 


of section 274 of the Code of Criminal. Procedure has not been . 


obeyed. ' 


. The next point for determination is whether this TE EN b 


p (1928) I. L. R, a Cake 371 (387) ; 47 C. L. J. 43 (56-57) (FB) 
a) (1935) I. L. R. 6a C. ' 
(3) (194) 73 C. L. |. asa Cr; 45 C. W. N. 269. 
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CancMAL.;  - Vitiates the trial. There is no .case which directly ‘decides this: 
1945: question. There is authority for the following propositions :* i 
(a) When a Judge, instead of summoning 18 persons to appear: 
- for service on the juty in a murder trial as provided for in .section - 
326 of the Code of Criminal Procedure, summons only ra and: 
Sem 9 y. only eight persons attend out of whom seven are chosen to serve, -- 
on the jury, the trial is bad. [Serafw Islam v. Emperor (1). ‘The - 
reason given is that it could not be said that it was not praMticable - 
to have a jury of nine when the insufficiency in the number of ` 
persons present to serve on the jury wás due to a failure to follow 
- the proyisioris of the law. i 
(b) When a Judge in a murder trial in contravention of section 
326 of the Code of Criminal Procedure summons 14 persons instead -` 
7 of' 18 and rr persons are present out of whom the. Judge. 
` empanels: only seven, the trial is bad. [ Dwarika, Malo v. 
Emperor (2)]. It was pointed out in this case that there were two . 
infringements, viz. :—First, an infringement of section 326 of the 
Code of Criminal Procedure ; secondly, an infringement of the - 
proviso to sub-section (2) of section 274 of the same Code, because —. 
the Court empanelled-only seven jurors when it was practicable to 
empanel nine, there being rt jurors present. 
(c) When the Court disobeys-the provision of section Bae of 
` ' the Code of Criminal Procedure and summons 14 persons instead 
of 18 in a murder case and nine persons attend all of whom are. 
chosen by lot the trial is-not vitiated. It was held that the error 
‘in regard to the provisions of section 325 is carable in sucha 
case by the aid of section 537 of the Code .of Criminal Procedure 
as the error did not lead to any violation of the provisions of 
_ section 274 relating to the -constitution of the jury. ike A 
` Erman Adi (3)]. j 
In the present case there has been no iabe of the 
provisions of section 326 of the Criminal Procedure Code but a 
is ' disobedience only of the provisions of section 274 relating to the 
constitution of the jury. None of the cases referred to directly ` 
*-  - decides the precise question .now raised, but if the cases be read 
So. 77 - together and the decisions correlated, it may be said that they 
l -would support the view. propounded on behalf of the appellant, 
I do not, however, propose’ to. base my decision on such correla- 
Ta tion, as each case must be taken to be an authority only forthe 
| proposition that it lays down in the particular circumstaaces of 
(1) (1923) I. L- R. 55 Cale 734. (a) (1929) 33 C. W., N. 69a. -: 
(3 (1930) I. L. R. 57 Calo. 1238 ; 51 C. L J. 171. 
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that case. I have other reasons, which I shall presently stato, 


-for supporting the contention urged on behalf'of the appellant. 


The learned Deputy Legal Remembrancer points out that in 


each of the two cases Serajw] Islam v. Emperor (1) and Dwarika 
‘Malo v. Emperor (2) where the Court held that the trial was bad, 
. there was a two fold error, one inrespect of section 326 and the 
other in respect of section 274 whereas in-the case of Jmferor v. 
Erman Ali (3), where thera was only a single error, vfs. that in 
respect of section 326, the-Court held that the error was curable 
by the application of section 537 and that the trial was not vitiated. 


.He points out that in,the present case also there is only a single | 


error, vir. one in respect of section 274 and'argues that in such 
circumstances the error should be deemed to be curable by the 
application of seclion 537. I hope the learned Deputy Legal 
Remembrancer will forgive me for saying that his argument pays 
more regard to arithmetic than to logic. Itis not the- number of 
errors.that matters, Itisthe nature of the error and its effect 
that must be the subject of consideration. All errors have not 
the same effect. Some errors are curable by the application of 
section 537 of the Code of Criminal Procedure [Abdus] Rahaman’ s 
case (4) and some errors are not [ M. A. Subramania Ayyer v. King- 
Emperor (5)]. I shall show presently that the error under consi- 
deration is of the latter description. lam not going to say, that 


the use of word “shall”. in the proviso to section 274 makes it a f < 


mandatory provision the disregard of which cannot be cured. I 
am fully conscions of the fact that the mere use of this imperative 
will not render a disobedience of its direction incurable. The 
doctrine of the incurability of a ‘mandatory’ provision has been 
exploded by. the. Judicial Committee in Abdul Rakemun’s case (4). 
As Rankin C. J. said in the case of Asperor v. Arman Ali (3). 
“The Code is a long list of such impsratives some of which have 
reference to matters which are in no way vital and many of which 


are directed to minor incidents of procedure".* Now, the dis» ` 


obedience of ‘imperatives dealing with such matters would be 
curable if in fact no injustice has been caused. But where the 

_ disobedience is of a provision of the Code which may be described 
as vital or.radical section 537 can have no application. 


(1) (1928) L L. R. 55 Cake. 794. (a) (1929) 33 C. W. N. 6ga. 
(3) (1939) I. L. R. $7 Cale, 1238; $1 C. L. J. 171. 
(4) (1927) LR. 54 L A. 96 ; 45S C, L. J. 441.” 
(5) (1901) L. R. 38 I. A, 957 ; L L-R, as Mad, 61. 
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The learned Deputy Legal Remembrancer points out that the 
Full Bench in, the case of Emperor v. Erman Ali (1) held that a 


. disobedience of the: ‘mandatory’ provisions of seclion 326 was 


curable and did not render the trial void and he argues that the 
error in the present case should be treated inthe same way. As 
I have said before it does not matter that mandatory terms like 
the word ‘shall’ are used in a section ; that would not necessarily 
render a disobsdience of the section fatal. One must look into 
the nature of the provision disobeyed and the effect of the dis- 
obedience upon the trial, In the Full Bench case the disobe- 
dience was in respect of a direction not directly connected with 
the trial. It was the disobedience of a' provision enacted for the 
purpose of rendering it likely or probable that the number of 
persons present in Court would be sufficient for the constitution 


* of a proper jury. Again the disobedisnca did not lead to any 


insufficiency in the.number of jurors empanelled. The jury 
consisted of the proper number of persons and the trial was held 
by a properly constituted tribunal. The error did not take away 
any of the essential rights of the accused. In the present case 
the position is quite different. Ths disobedienc»  relates-to a 
provision of the: Code which prescribes the constitution of the 
tribunal and the disobediance his led to a defect in the constitu- 
tion of the tribunal. The Code provides that the tribunal shall 
in the circumstance of.-this case consist of a Judge and g jurors. 
Owing to the error of the Judge the tribunal consisted of a Judge 
and seven jurors, The tribunal was one which is different from 
that prescribed by the law. Whut followed the empanelling of 
the jury was no trial at all as the body was not empowered by the 
law to hold the trial, In a case of this description. section 537 
ofthe Code of Criminal Procedure cannot be called in aid. Let 
us examine section 537. What does it say? It says that no 
finding, sentence or order passed ġy a Court of competent jurisdic- 
tion shall be reversed on account of any error, omission etc. in 
the order, judgment, proceedings etc. where the error, omission 
or irregularity etc. has not in fact occasioned a failure of justice. 
The section in terms says that the sentence or order which it seeks 
to protect must be one passed by a Court of competent jurisdic- 
tion. A Court of competent jurisdiction means a tribunal consisted 
in accordance with law and empowered by law to deal with a par- 
ticular matter and pass judgment in such matter. The sentence 
and order passed in the present case cangot be protected by seg- 


- (1) (1930) L L, R. 37 Cala, 1228 | 31 C. L, Je 171. - 


X 
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tion 537, inasmuch as it hes not been baer by a iadi copsti- - 


tuted tribunal empowered to hold the trial. 
In these circumstances I am of opinion that the entire trial has 


been vitiated. 


The learned Deputy Legal Remembrancer sought to maintain 
the order of conviction and sentence on: another ground. He 
said that the point now urged about the constitution of the jury 
was not taken in the Court below or in the grounds of appeal 
here and he contends that no notice should be taken of such an 
objection made for the first time on appeal. He cites the case of 
Superintendent and Kemamórancer ef Legal Affairs, Bengal ` v. Bhajy 
Majki (i) in support of this view. 

It is true that the point has been taken for the first time before 
us and that it is not to be found in the grounds of appeal. For 
this reason we gave the learned Deputy Legal Remembrancer an 
adjournment 80 that he may be able to consider the point. He 
has had ample opportunity to do 86 and in fact he does not com- 
plain on that account. The point now raised is not one of mere 
technicality. It goes to the very foundation of the trial. -Itisa 
point of law based on facts regarding which there is no dispute 
whatsoever and it has been taken by a person who has been con- 
victed. This Court bas always entertained and I have no 
doubt always shall’ continue to entertain. a. point of law 
of this description raised by. & convicted persón, even if it 


` is raised for the first time and even if it is not taken 


in the grounds of -appeal -'Fhe case relied upon has really 
no application. That was a case of an appeal by Government 
against an-order of acquittal. Lort Williams, Ji held- that in an 
appeal against an acquittal t the Court ought not to listen to any 
argument by the Crown based on an objection about the constitu- 


- tion of the jury when the point is taken for the first time im ‘the 


appellate Court. Tam not called upon to express any opinion 
on this view. All I'teed say is that the view is expressly limited 
in its application to an , appeal by the Crown against an acquittal 
and that I can see no reason whatsoever to extend its application to 


an appeal by an accused against an order of conviction. 


There is no other argument urgedon behalf of the Crown. 
The learned Deputy Legal Remembrancer says that the use of 
the word “practicable” in section 274 shows that the Seasions Judge 
is given a discretion to empanel seven hioi or nine ‘furore and 


(1) (1930) L L. R 57 Cale, 1062. 


+ 
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that where the Judge has exercised his discretion, this Court 
should not interefere. -In my opinion this contention is unsound. 
The Judge is given no discretion in the matter at all. The section 
does not say that ‘he may empanel seven jurors or nino jurors as 
he thinks fit. He is enjoined to empanel nine jurors where it is 
practicable to do so. Whether it is practicable to do so or not isa 
question of fact ; no question of discretion arises. 

There is nothing more that I need say. The trial has been 


^ vitiated by the error of the learned Judge in empanelling only seven 


jurors in this case when it was practicable to empanel nine. The 
appeal must be allowed and the Reference must be rejected. 

The order of conviction and the sentence are set aside. The 
&ccused shall be retried in accordance with law by some othér . 
Sessions Judge. 


P. S5; A. K, D. G Appeal allowed : 


APPELLATE CIVIL. 


Before Mr. Justice B. K, Mukherjea and Mr. Justice 
; A. L Blank, 


SATINATH BAGCHI 
LA . 
RAJA BHUPENDRA NARAYAN SINHA 
BAHADUR.* 


Lean—Bengal Money Lenders Act (X of 1940), section 2(12)—Ren? due by a 
peinidar to a semindar—Agreement between the parties —LiabiHiy acknow- 
ledged on behalf of patnidar with premise to pay fhe amount dus with 
The respondent started proceedings under Regulation VIII of 1819 0a the rst 

Baik, 1342 (—15th April, 1935). On 15th May, 1935, the Collector, on 

the request of the putnidar, struck out the Awmstuss proceeding.» 

Tbe putnidar ackowledged the patni reat and promised to pay 

that amount within the month of Sraban, 1342 with interest at Rs. 1-8 annas 

per cent per month upon the loan. No money was paid and the putni itself 


* Appeal from Original Order No, 200 of 1941 with Application, against the 
order of D. N. Bam, Esq, Subordinate Judge, Birbhum at Suri, dated the 10th 
May, 1941. s 


- 
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was sold nnder Regulation VIII for arrears of a subsequent period, On 15th Cms 
May, 1937, the zemindar (respondent) instituted a money suit against the 1943. 

wel 


patnidar for recovery of the ambunt mentioned abore anda decree was obtained 
on compromise on 30th February, 1999- - The jadgment-debtor, appellant applied Satinath Bagchi 
to re-open this decree under section 36 of the Bengal Money Lenders Ac : Raja Bhupendra 
. Held, that the dacree was not in respect of th» loan which could attract the AS 
operations of the prorisions of the Bsngal Money Lenders Aot. Bahadar, 
To constitute a loan tharo must bsan element of advance eitber actual or- 
notional and in each tase the Court has got to be satisfied from the circum- 
stances that the transection In fact involved an advance. 
In the present case the liability still remained a liability: for rent, Tho fact 
that there was an undortaking to pay Interest at the rate Bs. 1-8 annas per coat 
per month did not affect the situation. 
Appeal by the Judgment-debtor with an alternative application 
under section 115 of the Civil Procedure Code.. 
Application for re-opening & decree under section 36 of Bengal 
Money Lenders Act. 
Dr. S. C. Basak, Messrs. Jatindra Mohin Chowdhury and 
Amarendra Narayan Baghi for the ‘Appellant and Applicant. | 
Afassrs. Sitaram Banerji and Arun Kuñcr Du for the 
Respondent-and Opposite Party. 
C. A. V. 
The judgment of the Court was delivered by 
Mukherjea, J. :—This appeal is directed against an order of January, 8, 
the Subordinate Judge of Birbhum dated May 10, 1941, rejecting 
an application of the appellant for re-opening of a decree under 
section 36 of the Bengal Money Lenders Act. It is conceded on behalf 
of the appellant that the appeal itself is incompetent but there is 
an application in the alternative under section 115 Civil Procedure 
SANA RUNS Wo- eked o enakane Oi powers dn kênaa n under tint 
section. 
The appellant is the common manager of the Bagchis of 
Jamshedpur who were putnidars under the respondent the Raja 
of Nashipur. The putnirent for the year r341 B.S. being in 
arrears, the respondent started proceedings under Regulation VIII 
of 1819 on the rst Baiskh 1342 corresponding to 15th April, 1935. 
The claim for putni rent was laid at Rs. 27,689 annas odd. On 
15th May, 1935, a petition was filed by the common maggger of 
* the putnidars before the Collector stating that he had paid 
Rs, 3,821 annas odd to the zemindgr in part payment of the rent 
due and on his request the latter agreed to strike’ out the Austum 
proceedings He acknowledged the liability of the putnidars to 
pay the balance of the putni rent amounting to Rs. 25,874-10-1 


A 
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and promiséd to pay that amount within the month óf Srabdn 1342 
with intérest at Rs. 1-8-o per cent per month upon the loan. As 
a matter of fact no money was paid and the putni itself was sold 
under Regulation VIII of 1819 for arrears of a subsequent period. 
On 15th May, 1937, the Raja of Nashipur instituted a money suit 
against the putnidars for recovery of the amount mentioned afore- 


‘said and & decree was obtained on compromise on aoth February, 


1939. It is this decree which is sought to be reopened by the 
judgment-debtor under section 36 of the Bengal Money Lenders 
Act. 

The only question in controversy is whether the deéree wasin 
respect ofa loan which could attract the Sperenoh of the provi- 
sions of the Bengal Money Lenders Act 
. Df. Basak for the appellant has conceded that rent due bya 
putnidar toa remindar could not come within the definition of ' 
lodn as. contained in section z (12) of the Bengal Money Lenders 
Act, even though it carried interest either: under the statute or 
under an agreement between the parties. His contention neta 
is that in this case it became a loan by reason of. subsequent a 
ment between the parties which was evidenced by the ead 
filed before the Collector on 15th May, 1938 In this petition, 
as I have said already, the putnidar Promised to pay intérest in | 
excess of what was payable under law. Wedé not think thái we 
can accept this contention as sound. It mày be conceded that 
évén when a debt does not originally come within the définition 
of loan as given in the Bengal Money Lenders Act yet if a bond or 
security is subsequently tdkén i in reapéct of it it may under certain 
tifcuin&tances amount to a loan. This propositio was laid dowh 
in thé case of Xusaja Behari Pal v. Rat Satyendra Nath Dds 
Bakadur (1) and was approved of later by another Division Bench 
of this Court in the case of Fateh Chand Mahesti-v. Ahimuddin 
Choudhury (2). To constitute à loan there must be an element df 
fidviince eithet acthal or notiónal and iri each case we have got to be 
satisfied from the circumstances that the transaction in fact involvéd 
an àdvánce. The circumstances of this case however show con- 
clusively that theré was no idea of any advaiice. There was no 
bond diksecurify taken in respect of the rents due dnd it i$ not - 
that the new obligation was created in substitution of the old. 
The liability still remains a liability for rent and we are unable tó 


d nol that the landlord gave up his rights under the law in return 


` (a) (1941), AC. L. ja 979; 45 C. W. N. 1122. = E eS = 
“ayas BCL. J. 49; 42 C. W.N. si. ` 2E 
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for a personal undertaking given by the common manager of the fms 
‘putnidars. The fact that there was an undertaking to pay interest i943. 


at the rate of Rs, 1-8-0 does not in our opinion really affect the Satinath ‘Bagchi 
situation. By itself it does not show that it was treated asa loan. Raja Bh 
Apparently the landlord had to incur certain expenses in connec- Narayan Eo 
tion with the Austum proceedings and the putnidars were given 
further time to pay the rent. In these citcumstenées thére is no- Mubherjoa, J. 
thing unnatural that the putnidars dgreed to pay rent slightly in —— ae 
excess of what they were bound to pay under law. 

On a consideration of these facts and circumstances, we are of 
of opinion that the Court below was right in the view that the 
liability of the putnidars for the putni rent could not amount to 
a loan within the meaning of the Bengal Money Lenders Act and . : 
consequently the application under section 36 Was rightly dis a 
missed, . . yt 
The application dnb must be Aihui 

The result is that the appeal and thè application are dismissed, 

There will be no order for costs either in the appeal or in the 
application. . : 
A. K. D. G. Appeal and PM 

` Application dismissed. — 


Before Mr. Justice T. J. Y. Roxburgh. 


JHARURAM DAS MANDOL 


4 
E v. 


HAZAR MAHAMMAD SHEIK FAKIR AND ON HIS 


DÉATH HIB HEIRS AND LEGAL REPRESENTATIVES, Smir; 
Imam SARKAR (alas) IMAMUDDIN 1943. 
SARKAR AND OTHERS." f January, 13. 


Res judicata—Wreng decision on point of law. 

“Iri a prévidos rent suit No. 14 of 1930, the plaintiff had clained rent at the rate 
of Re. 150 per year but bad obtained a decree at the rate of only of Rs. 59-1985, 
the Feason fof that décision being that thè tenancy of thé defendants haviig 


' "Appeal from Appellate Decree No. 504 of 1940, against the decree of J. 
P, Banerji Esq., Additional Disttict Judge of Didafpure, dated the aytb Jaáváry, 
1949, rèversing that óf Moulyi Amituddin Satkar, Munsif, rst Codrt, Dinajpur, 
dated the pst September, 1939: SLE el 


de- 
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Cm. come into existence prior to the amendment of section 48 of the Bengal Tenancy 
1943. Act, which came Into force in 1929, the amended section had no application 

we to the onse and accordingly the plaintif was not entitled to more than a5 per 


Jharoram Das — cent in excess of the amount of Rs. 31 paid by himself as rent to bis landlord. 

v. Subsequent to this decree the plaintif brought two suits. No. 27 of 1933, 

A dore and No. 3569 of 1934 claiming rent at the rate of Rs. 38-1988. The present. suit 
Po was brought claiming rent at Rs. 144 per your together with cesses. 

Held, that the decision in the rent suit of 1930 based as it was on a view 
that the amended section 48 did not apply to the tenanoy in suit was not binding 
between the parties. 

Tarini Charan Bhattacharjya v. Kedar Nath Haldar (1) followed. 

Henoe the plaintiff was entitled to claim the amount contracted for by the 
defendants viz Rs. 144. 

Appeal by the Plaintiff. 

Suit for rent. ! 

The material facts appear from the judgment. 

Messrs | Jatindra Nath Sanyal and Kat ají? Acharjya Choudhury — 
for the Appellant. 

Messrs, Syed Nausher Ali, Kkondkar Mohammad Hasan and 
Abdul Hakim for the Respondents. 

Mr Ramendra Mohan Majumdar for the Deputy Registrar. 

January, 12. The judgment of the Court was delivered by 

Roxburgh, J. :—This appeal arises out of a suit for rent at 
Rs. 144 per year together with cesses. The suit was decreed by 
the trial Court at the rate claimed but on appeal the learned 
Additional, District Judge of Dinajpur allowed the plaintiff a decree 
at'the rate of Rs, 38-12 per year only plus cess for the three years 
in suit 

The defendants were able to show that in a E rent suit 
(No. 14 of 1930) the plaintiff had claimed at the rate of Rs. 150 
per year but had obtgined a decree at the rate only of Rs. 38/12, 
the reason for that decision being that the tenancy of the defen- 
dants having come into existence prior to the amendment of 
section 48 of the Bengal Tenancy Act, which came into force in 
1929, the amended section had no application to the case and 
accordingly the plaintiff is not entitled to more than a5 per cent 

- in excess of the amount of Rs. 31 paid by himself as rent to his 

landlord. Subsequent to this decree the plaintiff brought two 
other suits, No. 27 of 1933 and No. 3569 of 1934 claiming rent at 
the,rate {of „Rs. 32/12. The substantial point in issue therefore 
before the lower courts was whether the previous decree in 1930 
operated as rvs judicata. It was conceded that by subsequent 
decisions of this Court it had been held that the amended sectioa 


(1) (1936) I. L. R. 56 Calc. 723 (F. B.) ; 48C. L. ]. 327 Œ. B.) 
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48 would apply even to tenancies created before it came into cmt 
force. The trial Court took one view while the lower appellate 1943; 


Court took the view detrimental to the plaintiffs case, namely, Joaroram Das 
that the previous decree did in fact-operate as res judicata. 

In this Court the point was at first preesed in this form and Harar Mahammad 
various arguments were put forward in order to distinguish the Sheik Fa Fakir, 
case in some way from the decision of Rankin C. J. in the Full Roxburgh, 7. 
Bench case of Tarini Charan Bhattacharjya v. Kedar Nath Haldar 22 
(1). In that case a distinction was made between the case in 
which a previous decision had been shown to be erroneous asa 
result of later decisions of the superior court and the case in which 
there had been a change in law made by the legislature. The 
judgment of Maclean C. J. in the caso of Alimynanissa Chondhurant 
v. Shama Charan Roy (a), in which the learned Chief Justice had 
held that there was no difference between the two cases was 
discussed and dissented from. In the course of argument in this 
Court attention of the parties was drawn to section 47A which was 
inserted in the Bengal Tenancy Act by the Amending Act, namely, 

Act VI of 1938. The terms of the section are: “The provisions 
of this Chapter shall apply to all under-miyats whether their 
tenancies were created before or after the commencement of the 
Bengal Tenancy (Amended) Act 1928”. The effect is that the 
decision in Turini Charan Bhattacharfya’s case (1) changes from 
the position of being used by the respondents in support of their 
contentions and becomes one which supports the case of the plain- 
tif. The change in law from that under which the case of 1930 
was decided has been made by the legislature subsequent to that 
case. Mr. Nausherali appearing on behalf of the respondents has 
suggested with some ingenuity that in fact there has been no change 
in the law brought about by the amended section which merely 
confirms the view finally taken by this Court in various decisions 
on the question as to the applicability of section 48 of the Bengal 
Tenancy Act to tenancies created prior to the amendment. A 
- reference to the cases cited in the Bengal Tenancy Act by Mr. 
A. C. Ghose, 3rd Edition, shows that for some time there was 
some divergence of opinion in this Court with regard to this very - 
question and'indeod the matter must necessarily have been one 
giving rise to some doubts in view of^the special wording to be 
found in section 48 which prima facie seems more suited as refer- 
ring to cases only in which the under-taiyati in question is created 
(1) (1928) L. L. R. 56 Cak. 7a3 ; 48 C. L. J. 337. 
(a) (1905) L L. R. 32 Cale, 749; 1 C. L. J. 176. 
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after that section cime into force.for the phrase used is “when an 
1943. underraiyat is admitted to the occupation of land". Moreover, 
Jüsruam Des İt İs evident that the legislature thought that there was some use 

Mandi. to clear up the law on the question of retrospective effect of the 
Harar Mahammad amendments in Chapter VII. In my opinion, even apart from the 

Sheik Vakit, fact that there was some divergence of opinion in this Court, there 

Rexburgh, Y. bas definitely been a change in the law as it stood on the statute ` 

a book at the time when the case of 1930 was decided and as it 
stands now, for the words of section 47 A have been added to 
the statute book. In my opinion, that is sufficient to - attract -the 
principle referred to in Zariai Charaw's case (1) that has been 
well established, and the result is that the decision in the Rent 
suit of r930 based asit was ona-view that the amended section 
48 did not apply to the tenancy in suit is ng longer binding be- 
tween the parties. Once the decision of 1930 is removed, there can 
be no doubt as to what the plaintiff is entitled, namely, he is 
entitled to claim the amount contracted for by the defendants, that 
js to say, Rs. 144. : 

Mr. Nausher Ali has urged on behalf of. the respondents in the 
case to send the case back for disposal by thelower Court and 
that he should be allowed to raise the defence that the rent should 
be diminished.on the ground that the defendants had béen dis- 
possessed from some portion of the land. In support of this -he 
refers to the judgment in the previous suit of 1930 where: this 
defence was taken and it was explicitly stated that the point was 
left open. The point was not taken in the present suit in the 
written statament at all although the plaintiff claimed for the full 
amount according to the contract. Again, it was nat taken in 
the grounds of appeal although the plaintiff succeeded in his 
claim. I do not think the respondents can now be Wose to ioo 
this defence. 

The result ig that the appeal is allowed, and the dee of the 
lower appellate Court is set aside and the decree of the trig] pan 


is restored, 

There wil. Bein ater as. ovis d HN appeal bê tone 
appellate Court, : : 
A, T. M. - Appeal allowed. 


` (1) (198) I. L. R. $6 Calc. 723 ; 48 C. L. J. 37. 
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Bofors Mev Justice A. S. M. Akram and! Mr. Jesha - i ru 
R. B. Pal. v ENS 

RITENDRA KANTA LAHIRI, CHAUDHURY p ^" [E 

E: int s i d zi mST 
DHIRENDRA KANTA LAHIRI CHAUDHURY ou 


AND OrHERS.* 


(^ Cass-Act (Act IX B. C. of 1850), section 44, Su5-esciions (3) (3)—Appertion- 
. ment of cess withent notice to recorded. tenant, if an act without. jurisdic- 
_ Hex—Ciell Court, if has jurisdiction te declare such apportionment of cesses 
. ultra vires and ilegal—Limitation ` 
_ Apportionment of oess-by the Collector under Sub-section (3) without the 
nõtioo prescribed by sub-section (9) of section 44 of the Cess Act is an act with- 
` out jarisdictiod and the Civil Colt has Jurisdiction to declare such an a 
‘ooment ultra vce, lege! and not binding on the party concerned and In sch a 
".case no question of limitation for Institution of sult arises, 
Do Case laws referred to.. . ` EO E - 
é Appeal by the Defendants, : ý : 
~ Sait for declaration relating to extent of liability of ads 
Cop bud apara amen thorok B TA 
“ppg easel eae Wü ipte Rog NUR Sh 
c Messrs. Apurta Charan Mukhorjoe, Durga Charan Roy Chow- 
. dkury and Ganga Narayan Chandra for the Appellants. . 
| Dri ‘Naresh Chandra Sen Gupta, Messrs. Sudhansu Bhusan 
Son and Jyotsna Sankar Bhaduri for the PSpondentar 


7 


f -Ô A. Vs 
l ' Phe judgment of the Court was as flows Du ‘ 
“Pal, J, —This appeal is by the defendants in a suit for certain ncn cdd 
declarations relsting to the extent of the plaintiffs liability to the l 
cess and the apportionment thereof by. the Collector under section 
. dolus Ce ns T No. $154 of the Mymenaingh 
Collectprate.: . 5 
The plaintiff a the deiode dos T aux aia salak as 
. Step brothers.” The late Dharanikanta Lahiri Chowdhuri was their 
- paternal grandfather and was the:owner of tho above, Touzi. 
.Dharanikanta died on the #gth November, 1918, and- by his Will 
‘bequeathed all his-property to his: grandson Dhirendra: Kanta 
Lahiri Choudhuri. Dhirendra's father Narendra Kante who. was i 


*Appæl from Appellate Decree No. 1696 of 1940, against the decree of T. 
C. Mukherji, Boq., Additional District Jodge, Mymensingh; dated the 31st 
. May, 1940, affirming the deoree of B. Mukherjee, Esg, Subordinate E 
Mymensingh, dated the 7th February, 1948. | . 


© 
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the only son of Dharanikenta was thus totally disinherited by 
Dharanikanta, 

. This created a dn between Dhirendra and his father 
Narendra and the dispute was ultimately settled amicably by a 
deed of family arrangement dated the 27th October, 1919, whereby 


' < the estate left by Dharanikanta was taken half and half by Dhiren- 


dra and Narendra.- 
Dhirendra and Narendra subsequently came to an amicable 
partition of the property and by the partition deed dated the rrth.. 


| April, 1923, the parties, fater alia apportioned amongst themselves 


(1) the lands of the Touzi No. 5254, (2) the revenue payable for 
it, and (3) the cess then payable in respect thereof. It was further 


„agreed that when cess will be reassessed after re-valuation the 


parties inter se will be liable to pay it jn proportion to the valuation 


` ofthe lands of the Touzi in their respective allotments. - : 


The Touzi No. 5254 comprised moujas and kismats in Parganas 

Mymensingh and Jafarshahi in the District of Mymensingh and 
Pargana Jafarshahi in the District of Bogra, The revenue payable 
for the Touzi is Rs. 10,781-11 o and the cess payable for it “At the 
time of the partition was Rs. 4,673-10-0. 
_ By the aforesaid amicable partition the plaintiff Dhirendra 
Kanta got in his sakam-some of the mousas of Pargana Mymen- 
singh. The rest of the mouzas of that Pargana and all the maouzas 
of Pargana Jafarshahi in the District of Mymensingh and Bogra fail 
to the sadam of his father Narendra Kante. 

- At that partition the revenue was taken at the wrong figure of ` 
Rs. 10,815-3-4 and was apportioned between the parties, 
"Bs. 4,289-9-0 being made payable by the oe Dhirendra M 
and Rs. 6,525-10-4 by his father Narendra. 

The cess then payable was apportioned “in adah to the 


‘apportioned revenue.  Rs..2,819-6-0 . was. made payable by 


Narendra Kanta and Rs. 1,854-4-0 by DM Ae present 


>plaintiff. 


Re-assessment "ef iha cens tack place in 1930, At the ere 
tion, the valuation of the Bogra lands was much incréased, 80 
that the cess in respect of these lands increased from Rs. 68-10 to 
Rs.637-:5. On this re-assetsment the cess payable in respect “of 
the entire touzi becanie Rs, 6,185-1-3. 


Narendra Kanta died in April, 1931, leaving the defendants 
Nos..1 and a, his sons by one. wife, and the plaintiff, his son by 


- another wife The plaintiff claimed 1/3rd share in estate eft by 


Narendra but ultimately gave'up this claim under the deed’ of family 


A | - 
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settlement dated the 23rd Sraban, 1338 B. S. ao that the defendants ; = 
Nos. 1 and 2 became entitled to the estate left by Narendra. > - 1943. 


On the a3rd December, 1936, the defendants Nos 1 and'a made Ritendra K Kata .' 
an application to the Collector of Mymensingh under section 7o Tahiri Chaudhury | 
of Bengal Act VII of 1876, for opening a separate account for Dbtieodra kanta” 
their skas of the Tous, andin that application also added a: lhi Chaudhury, 
prayer for apportionment of the cess under section 44 of the Cess- Pal J 
Act (Act IX of 1880). On this application the ol sa account’ . az 
Case No. 173 of 1936-37 was started. 

The plaintiff did not appear in that proceeding. - i 

On the sgth June, 1937, the separate account as prayed for 

was opened. Out of tbe total revenue of -Rs. 10,771-11-7, 
Rs. 6,525-10-6 was apportioned as proposed by the applicants 
(defendants Nos. r and s) as payable for the separate account. 
The original revenue of Rs. 10,781-11 was reduced to Rs, 10,771- 
11-7 because some land of this Tousi was made Ades by the 
Government and proportionate revenue of Rs ide Was deducted 
therefrom. 

On the same date the Collector made an dade under: section 
44(3) of the Cess Act (Act IX of 1880). determining the cess pay- 
able in the applicanty’ (the present defindants Nos. 1 and 2) share 
to be Rs. 3746-15 only out of the total cess of Rs. 6, r85-0-8. This 
apportionment is proportionate to the apportioned revenue. 

The-plaintiff instituted the present suit on the a3rd January, ` 
1939, stating the above facts and alleging (1) that no notice of the . 
proceeding for the opening of separate account or for the-appor- 
tionment of the cess was ever issued -to and served on them, (a) . 
that the said notices Were friudulently suppressed by the defen- 
dants, the then applicants, (3) that the plaintiff had no knowledge. 
of the said proceedings, (4) that he has been very much: prejudiced ^ 
by the apportionment of the cess as made by the-Collector, and (5) 
that the said apportionment made by the Collector is wira ofres, 
having beon made without jurisdiction. 

The plaintiff made the following prayers in this suit ; - 

-That it be declared thar the apportionment of: cess in res- 
pect of Tour No. 5, 254, fixing Rs. 3,746-15 as payable by the 
defendants and Rs. 2,438-1-3 as payable by the EE is mne — 
illegal and s/éra vires ; - | 

2. "That it be declared that the plaintiff is not liable to pay 
con in teshet of the lands ot. the Fonsi lying .within: the District» 
of Bogra ; 

3. "That it be declared that the coss meum i» thé plaintiff | 


THE CALCUTTA LAW JÓURMAL, [ Vor. yie 


in respect of his za&&am:of the Tousi cannot exceed Rs,.2,189-4-6 as : 
detailed in para. 13 of the plaint or at id Tate: ds i 


detailed in pera. 13 of the plaint. 


Though it is the case. of the plaintiff . that he did not sian 
notice also of the proceeding for opening separate account. of - 
revenue, he did not assail the separate account, as ‘the revenue: 
apportioned was in accordance with the terms. of. settlement and | 
consequently be was not in the least prejudiced by the same, ai 

The Province of Bengal was made defendant No. 3 .in this. 
case. Re akan NOTO OE Written statement. to com 

«ig dakeucn Gk the Prosiacg waa: 

m “That the (Civil Court fadno Juciedistien do snis aset y" 

` 2. That the suit in substance being: one for seiting aside the, 
en anten kanan ga IC wae ajah A aaa saga ee 
of tho- Limitation Act; - 2. 

3. TIGAN this Geni ward ull JENG and thoro. avi Be kapisah 
sion df these notices. : 

The defendants Nos. and a alo took the same defence. They 
also asserted t - . i 

4. That the apportionment of tho cess was in accordance -. 
with the terms of the deed of- partition and the- uc Mieten. 
was not prejudiced by it ; 

5. gana A GA A Kn ANG deed of partition the 


plaintiff was liable to pay the re-asaessed cess in proportion to the 


amount of the revenue payable by him. . 

The learned Subordinate Judge decreed. the suit in part holding, 
inter alia : 

1 (9) That raise under weton 44 (s) 0f the Coss Act were 
not served on the plaintiff ; 

(b) That these notices were drsdulenty appeased by the 
Sa ea Mia oe 

(Ora qe nts te d not contain the particulars 
fasaceibad by section 44 (ay of this Ces Aoi t 

(d) That the plaintiff had no knowledge of the. proceedings 
either for the opening of separate account or. for the apportionment - 
of the cess beígre the LIA a S, fono DIM to. 
a8th March, 1938. » 

$- That the order of apu of oe cess without ‘the 
prescribed notice was without jurisdiction, s//ra vires and illeghl.; 

3 That according to the terms of the partition deed (Exhibit. 
5) it was indisputable that the defendants Nos. 1 and a after revalua- 


Vor. 77.] . Es HH COURT, `? E o> ns" 
tión irere to pay the entre increag i eases in Zospect ofthe Bógrn cm. 
latds ; : . 490.7 

L4. (ei "Ras dis agi wa qe Basted by akak as le was ir: Ritendra Kahte . 
one year from the date of the plaintiff's Joeyiedm of the order. Lahiri Chandhury. ~- 


v. 


apportioning the cess ; Dhirendra Kanta ^, 
(b) That as the order was made without jurisdiction, it did not Qa es 
require setting aside and no question of limitation therefore did arise’; Pal. Fo" 


5 That the declarations sought for in the suit were within the ye qn 
competence of a Civil Court to make. l 
The learned Subordinate oix accordingly dete the: suit 
déclaring « 4 . 
` (ry That the order of the Collector in UN Account Cabe: 
No. 172 of-1936-37 fo the effect that the plaintif] is. to pay 
Rs. 2:438-1-3 85 annual cesses in respect of his sahasta lands of - 
Touzi No. 5254, and that the defendants Nos. 1 and a are to pay - 
Rs, 3,747-15 in respect of-their saas lands of that Total a are incor- 
rect, unfair, inequitable and illegal ; ' 
and. (2) That the plaintiff is not liable-to pay any part of the 
increase in cesses of Bogra lands by revalution of 1930." ~~ 
"~The: defendants Nos. 1 and 2 prefe?red an appeal from this > ^ ` 
decree and the learned Additional District Judge -dismised the —— ^" > 
appeal and confirmed the decree of the Court of first instarico. 
- The learned District Judge held : t 
. 1. Tbat the order made by thé Collector was withant jurisdiction : 
and as'such the Civil Court liad jurisdiction to interfere in the matter ; 
(a) That the collectors order was not without jurisdiction : 
simply because of non-service of notice in the manner required by 
the Cess Act; ^. $^ s NC 
(b) That section 44 of the Cess Act gives the Collector autho-" 
rity td"apportiori the'cess by a notice after seperate account had. 
been opened ; the Collector Has no authority to issue a notice. ` 
simultaneously for ‘opening of separate account end for apportion- 
ment-of oess ; in the present case (i) the notice for -opening of" 
separate account and for apportionment of cess was issued simul- . 
tancously ; this simultaneous. issue of the notice makes the order of» 
the Collector without jurisdiction ; ; (ii) the notice also had not the 
necessary particulars required: by the section. i 
{c) -That the Collector by reason of service of - notice E DRE 
tionment of cess before the opening of the separate’ account, acted 
without jurisdiction and this made his order on that aee illegal. l 
and siira vires. : 
a. Thataccording to the partition : deed. (aaa 5) -between 
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thé plaintiff and his father Narendra, after revaluation the entire 
increase in cess was payable by the person in whose share. the 
Bogra lands fell. The entire Bogra land fell in the share of the 
defendants Nos. r and 2 and the cess of that had been raised from 
Ra. 68-10- to Rs. 637-15 on revaluation. 

3. That the question of limitation does not arise as the. order 
of the Collector is a nullity, it having been made without jurit 
diction. 

Mr. Mukherji appearing for the appellants in this case còn- 
tends : ~ 

1. That so far as the second of the declarations made by the 
decree of the Courts below is concerned, it is not covered by the 
terms of the pertition deed agreed upon by the parties and is 
contrary to the law determining the relative rights and liabilities of 
the parties in this reepect. 

` a That so far as the first of the declarations made by fe wid 
decree is concerned, 

(a) it is beyond the competence of the Civil Court to anrea & 
suit in this respect ; . 

(b) the Court of appeal below was wrong in holding that the 
Collector acted without jurisdiction 

(i) simply because the notice was premature 

or (ii) because the notice was defective in particulars, though 
the said Court found that the notices were duly served. 

Mr. Mukherji further contends that even if it be held that the 
notices were not at all served, this non-service would not affect 
the jurisdiction of the Collector to apportion the cess and his order 
apportioning the same would not be w//ra«píres.. Such order would 
require setting aside and assuming that the Civil Court would have 
jurisdiction to set that order aside, the present suit would be barred 
by limitation under Article 14 of the Limitation Act. The order 
of the Collector was made on the roth June, 1937, and the present 
sult was filed on the 23rd June, 1939. The Court of appeal below 
found that there was no fraudulent suppression of the notices 
and the plaintiff was not kept from the knowledge of the order by 
any fraud of the defendants. 

Dr. Sen Gupta appearing for the plaintiff respondent contends : 

.I. That the Court of appeal below did not find that the 
notices were duly served ; it rather affirmed the finding of the Court 
of first instance that the notices under section 44 (2) were not at all 
served on the plaintiff ; $ 

2. That the terms of the deed of partition clearly provided far 
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the respective liabilities of the parties in case of revaluation and 
that according to its terms cess fell to be apportioned in proportion 
to the valuations of the lands of their respective satams. 


‘ 


44] 


; Riteadre Kan 
3. Thaton proper construction of the section notices pres. Labi! Chandy 
cribed by section 44 (a) of the Coss Act were essential to confet Dhirendca Kanta 
jurisdiction on the Collector to proceed under clauses (3) and (4)  l4hti Chandhury. 


of the section, and that absence of - ‘the notices prescribed by clause 
(2) would make any action taken under clause (3) sJ/ru vires and 
without jurisdiction. 

: As regards the second declaration made by the does of the 
Courts.below, it cannot be and is notcontended that. it is beyond 


the competence of the Civil Court to entertain a suit in respect of 


the matter involved in it. This portion of the suit simply raises a 
question of the extent of the respective liabilities of the co-owners 
inter se to pay the ceases, Whether such a qusstion falls to: be 
determined on the basis of any agreement of the parties or on any 
other basis, the competence of the Civil Court. to Seraun is 
unquestionable. ' 


The partition deed is Exhibit 5 in this case. In it the parties stated : 


- that the work of partition was carried out on the: basis of the 


assets arrived at from the settlement records. The revenue and 


the existing cesses were apportioned proportionately to the assets 
of the respective sakams thus determined. As regards the cesses 
it was agreed upon by the parties that until next revaluation this 
apportionment should staid, It was further sipulated that the 


parties would be at liberty to open separate accounts of revenue in . 


“the collectorate. In the event of such separate accounts, they agreed 
- that apportionment of the éxisting assessment of cess would remain 
as made by the parties themselves. In case of revaluation each 
party would be bound to pay such cess as might be assessed upon 
the said party on revaluation. Evidently this term contemplated 
revaluation after separation of accounts. Reading the entire docu- 


"ments, little doubt is left in the mind that the parties intended that . 


in case of revaluation after the partition each party would be liable 
< to pay the cesees in proportion to- the valuation of the lands of 
their respective sadams. Certainly this will be their respective 
liabilities. if revaluation takes .place after opening of separate 
` accounts : vide section 44 (1) of the Cess Act. - This will be- their 
` liabilities under the law even if revaluation takes place. before 
“opening of separate accounts :. ide section 44 (4) of the Act. E 

A careful reading of the various provisions of the Act indicates 
the policy of the Act to be to apportion the liabilities of the various 


` Pal, f. 
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Gm. :.partie$ on the.basis of the valuation roll THe superior holder 
71943. is merely a sort of conduit pipe through which the contribution of 
,Ritendrá Kanta tbe inferior ultimately passes to the Government: Goraskand 
: Tahir Chaudbaty. Barkal v. Mohit Krishna Kundu (1), (Mukerji and Bartley, JJ). 
| Dhirpudra Kanta The policy of the Act is that all’ persons who - benefit. by the main- 
~ Lahiri Chaudhury. „tenance and construction of roads and other means of commmi- 


Pa J. cation or. works of public utility out of the cesses should bear the 
É liability. of paying the same: Manindra Chandra Nandy. v. Sore- 
tary of State (a). 


i The scheme of the Act is that the holder of the estate “has to 
“pay cess on the rent he receives fronr the eátate ; thet the tenure 
holder should pay cess on the renthe receives from the raiyat 
: under him ; and that the raiyat has to pay the cesses not upon 
. what he-receives from his land, but upon what.he pays .to his land- 
lord as rent: -Secretary of State v. Ramasray Singh (3). “In our 
- opinion the terms of the partition deed also contemplate this posi- 
‘tion. In any case there is nothing in the terms of the deed by. 
which the parties can be said to tave contracted themselves out of 

'. this position. 
In our judgment, the deciaration made that “tho plaintiff is is | not 
. liable to pay any part of the increase in cesses of Bogra land by 
revaluation of 1930”, was correctly made.by the Courts below. 

The plaintiff is liable to pay the cesses only in proportion ‘to the 

.annual value of his sakam at the revaluation of 1930 and not pro- 
-.portionately to the apportioned revenue. . 

As regards the fasum of notics under section 44 (a) of'the : 
Cesa Act, the judgments of both, the Courts felating to it were 
. -placed before us by the learned Advotates in this case. In aur 

opinion Dr. Sen Gupta is right in his contention that the Court 

of appeal below did not disturb the finding of the Court of first 
. instance that the notice under section 44 (2) of the Coss. Act. was 
.not at all issued to and served on.the plaintiff, . As, however, the ` 
: judgment of the Court'of appeal below on the point is.not very 
- clear, we allowed the evidence on the point- to be placed before 
'^u& The copy of the notice ( Exhibit B ) relied om by Mr. 
Mukherji as the one issued: under section 44 (a) of the Cess Act 
- has. been placed before us. This was. on the face of it only a 
*'notice of the proceeding under section 7o- of ‘the Béngal Act VII 
01 1896. It does not eveh refer to any porns m iac 
(1) 0993) L L. R. bo Cale. 1451 $C. ey, 507 0- 

(a) (1910) 1. L. R. 38.Cak. 372, (377) (P.C ; LR. BI. DA Ce. 124. 
AD (1983) 1. ka Reja Pat Jor. 20000002. nu: nui: 


‘ 
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ment of the cesses. No doubt it encloses a copy of the ala uii) 
tion under section 7o of Bengal Act VII of 1876 and that sans, || 009 V ens 
cation contains a request to the Collector.to apportion the cess. Ritendra Kantá- À- ~ 
But beyond this there is no reference to any case for cess-appor- . , Lahiri Sandhal 
tionment and the request itself does not indicate that the Collector . Dhirendi Kantr + < 


is taking steps to make the apportionment. We are ourselves a Cheong. 
satisfied that a notice under section 44 (a) of the Cess Act was not Pal, 7.” 
at all issued! in this case. £ 


The relevant portions of section 44 run as follows : ' 

“44 (1). When a recorded sharer of a joint revenue-paying estate . 
has opened a separate account under Act XI of 1859 or under . 
section 70 of Bengal Act VII of i876............he shall be entitled, 
in regard to the payment and realisation of............... Ces8......... 
under this Act, to all the advantages of separate liability enjoyed. 
by hifen insiso in regard to the payment and realisation of f 
revenue and shall be entitled to separate assessment ..... .....under | 
this Act......... KEN NE aspi dus 

“(2) Whenever any such separate account is. opened after the 
valuation of an estate... ........ ...the Collector shall issue a notice 
on the holders of the shares severally..................informing them ^ 
that, unless any objection is preferred,........the assessment of the 
CO8868,.. e eene will... ..... be apportioned among such shares 
severally in proportion to the amount of Government revenus for 
the payment of which each share is entered......... as being liable. 
Such notice shall specify such proportionate amount, i 

*(3) If no such objection 1s preferred.....:...such proportionate © 
amount shall be the amount...... „for which the respective holders. 

-of such several shares are primarily liable,.....,..,.....re0... 

"(4) Ifany such objection shall’ be preferred........... „the total | 
amount'of.the ceases shall be apportioned...:..in proportion to the 
annual value of such shares respectively.” 

Sub-section (1) of the séction confers -certain rights on the co- 
proprietors on the’ opening ‘of separdte accounts. So far as the 
-esses are concerned, their Joint and several liability to pay those 
resses is made sevéral in respect-of their respective sahams of the 
state up toʻa certain stage. Ifany assessment of cess follows the 
separation’ of accounts then sub-section (1) entitles the several 
ihare-holders to separate notice and separate assessment. " i - 

Sub:section. (2) deals with the case where separetion of ' - ` 
account follows 20 assessment of cess and so long as this assessmént ' 
xemains:in force. «^ M" 

It should be remembered at this stage that opening Pane ain 
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account for revenue contemplates three classes of cases, viz. (1) 
when a sharer has some undivided share in the entire estate ; (2) 
when a sharer's share consists of a specific portion of the land of 
the estate ; (3) when a sharer’s share consists of an undivided share 
in any specific portion of the land of the estate, but not extending 
over the whole estate. 


Section ro of Act XI of 1859 governs the first of the above 
cases. Section rr of the Act governs the second and section 70 of 
Bengal Act VII of 1876 governs the third case. 


In the second and the third case, the applicant is — to 
state the amount of revenue heretofore paid on account of his share 
and his separate account when opened will mention that amount 
as payable for the separated share which was thus heretofore paid 
on account of the same. Ifthe other sharers coms and deny the 
correctness of the statement, the Collector is given no power to 
determine the question himself. He is then to refer the parties to 
the Civil Court : vide section 12 of Act XI of 1859 and section 7t 
of Bengal Act VII of 1876. 


As has been pointed out above, one of the results of the opening 
ofseparate account for revenue is to sever the joint liability of. 
the several share-holders into several liabilities in respect of their 
own shares or sakams. After such separate account the sharers will 
have the right to such severance of their hitherto joint liability and, 
in case of revaluation, to several assessment. Section 44 (1) of the 
Act confers this right on the several share-holders and the Collec- 
tor as‘the person entitled to recover the cesses is put under obli- 
gation to respect this right. Sub-sections (3) and (4) of the section 
enact how the Collector can give effect to his obligation by an 
apportionment of the cess. Sub-section (3) supplies a certain basis 
for apportionment on certain contingencies and this apportionment 
will place the sharers under a liability to pay accordingly. This 
will give the Collector the right to the payment of the apportioned 
amount. The Collector is empowered to acquire this right for 
himself; but it is made an inseparable condition precedent to the 
exercise of this power to proceed in the manner laid down in sub- 
section (2). The Collector is not made the arbiter as to bow he 
should proceed. It is not even the law thaton his being satisfied 
that the notice has been issued he can proceed to the appor- 
tionment. The law is that when notice has been issued and 
the sharer does not object, then only the Collector can proceed 
under sub-section (3). The event must have happened ia the 
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manner laid down in sub-section (2) and it will be open to a Court Cove. 

to see whether the event happened in that manner. 1943. 
Section 9 of the Code of Civil Procedure lays down thatthe  — Ritendra Kana 

Courts shall have jurisdiction to try all suits ofa civil nature excep. H% Chaudhary 

ingenii i l j is ei impli Dhirendra Kanta 

ting suits of which their cognizance is either expressly or impliedly Labiel Chaudbury, 


There is no dispute that the present is a suit ofa civil nature, ` “> 


It is not contended that the cognizance of such a suit is expressly 
barred by any provision of law. 


The only question is whether its cognizance is impliedly barred 
- by the fact that by the Cess Act the Collector is established as 
a special tribunal for the purpose of apportionment of the liability 
to pay the cesses. 

Mr. Mukherji contends that the right to the severance of the 
joint liability and to its conversion into several liabilities is created 
by the Coss Act itself, vix, by its section 44 (1). The same Act 
appoints the Collector to be the special tribunal to determine the 
several liabilities of the sharers. It is a general principle of law 
that in such a case the jurisdiction of the Court to question the 
decision of the special tribunal is impliedly barred. 

Mr. Mukherji contends that the whole scheme of the Actis 
to make the decision of the officers of the Revenue Department final 
and not challengeable by a party in a Civil Court. 

The Civil Court, for example, will have no jurisdiction to say 
that a person is a cultivating ryot for the purpose of the Act, when 
the Collector has made the assessment on the footing that he is 
a tenure-holder. The remedy of the person is the one provided 
by the Act itself; Mr. Mukherjrelies on Zaft Kishore v. Nathu 
Mandal (1). 
^ The decision cited by Mr. Mukherji does not support the broad 
proposition contended for by him. There the Collector exercised 
his power under section 26 of the Act which gives the Collector 
jurisdiction to determine whether a person is a tenure-holder or 
aryotand the section expressly makes him the final Judge of 
this forthe purposes of assessment, The section says “and there- 

‘upon such person shall be deemed to be a tenure holder for the 
purposes of the assessment and levy of ieee of the ' 
lands held by him”. 


- The principle of law applicable to Foch a case was clearly given 
(1) (1996) I. L. R. 63 Cak. 379 ; 40 C. W. N. 14. 


fgg 


Ritendra Kanta 


+ Lahiri Chaudhury. 


m 


dra Kanta 


dt Lahiri Chaodhuty. 


ai 


> Pal, J. 


—— 
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.in Regina v. Commissioners for Special Purposes of Incame Tax 


(1). In this Lord Esher, M. R. obeerved :. . “When. an. inferior 
Court or tribunal or body, which has to exercise the power of 
deciding facts, is first established by Act of. Parliament, the Legis- 


‘lature bas to consider what powers it will ‘give that tribunal or 


body. “It may in effect say that, if a certain state of facts exists 
and is shown to such tribunal or body ‘before it proceeds to do 
certain things, it shall bave jurisdiction to do such things, but not 
otherwise. ‘Then it is not for them conclusively..to decide whether 
that state of facts exists, and if they. exercise the jurisdiction with- 


_ out its existence, what they,do may be questioned, and it will be 


held that they have acted without jurisdiction. . But there is 
another state of things Which may exist. The Legislature may 
entrust the tribunal or body with a jurisdiction, which includes 
the jurisdiction to determine whether the preliminary state of 
facts exists as well as the jurisdiction, on finding that it does exist, 
to proceed further or do something more. When the Legislature 


- are establishing such a tribunal or body, with limited jurisdiction, 


they also have to consider, whatever jurisdiction they give them, 
whether there shall be any appeal from their decision, for other- 
wise there will be none. Inthe second of the two casesI have 
mentioned itis an erroneous application of the formula to say that 


-. the tribunal cannot give themselves jurisdiction by- wrongly decid- 
. ing certain facts to exist, because the Legislature: gave them 


jurisdiction to determine all the facts, including the existence of 
the preliminary facts on which the . further exercise of their juris- 


> diction depends, and if they were given jurisdiction sp to decide, 


without any appeal being given, there is no ar such 
exercise of their jurisdiction”. 

, In Rex v. Commissioner of Taxes (2) bard: Reading - doated the 
above passage, saying that the dictum states accurately the. principle 
applicable to such cases. : i 

The Collector is given power to proceed under sub-section (3) 
only when he has issued the notice prescribed. by sub-section (s) 
informing the person or. persons interested. that unlesa.gny objec- 


` tion is preferred to the Collector within one month of the service 
of such notice, the amount of the cesses which the whole.estate is 


liable to pay according to the existing valuation will be apportioned 
among such sharers severally in Proportion to the amount of 
Government revenue for the payment of which .each. auch ‘share 


(1) (1888) a1 Q. B. D. 313 (319). 
(a) [1915] 3 K. B. 768, 


Vor, 77.) | HAt? HIGH COURT... 


H 
.. cis eptered in. the separate „accounts :as_being liable. This infor- 57 Cre 
., mation jg an essential condition. precedent to- the Collector's pro- `- . 1943 
-., ceeding further. in the matter, because the .very.basis of apportion- - riteodys Kanta 
“| ment to be adopted by the Collector is. made to-depend upon thé?'-Labfei Chaudhury 
, conduct of the persons thus informed and as. influenced by this =: -Dhirendra Kanta 
.. information. ~~ Labid Chaudhury 
-u Section 44 (4) of the Cess Act contains a very. aulas! provi- “hPa d. 
- sion for 8 sharer in an estate... The only mode of.obtaining appor- — 
-. tionment, after opening of separate. account, on any basis other 
than the amount of-revenue he is liable to pay. is. provided by this 
section and is by preferring objection under. it; Narendra Narain 
...V. Gopi Sundari (1) (Richardson and Mallik, JJ).. Notice under 
. Section 44 (2) is his essential safeguard. 
"A notice like this is not a mere matter of procedure.. Its issue 
. and service is an essential fact on the existence of which the 
Collector’s power is made dependent. In an analogous. case it was 
-held by this Court that. the service of notice under section 16 of 
the Act was not merely a matter of procedure but was part of the 
law with reference to which valuation or. revaluation as contem- 
.' plated by law could be made by the revenue authori-ies and liability 
, - imposed. regarding payment of cesses. Failure -o serve notice 
under the section was held to invalidate the assessment: Jitendra 
Nath Roy v. The Secretary of State (a) (Guha and Bartley JJ). 
. It was held that the notice was imperative and where it was not 
served the person assessed became entitled tc a declaration 
from the Civil Court that the cess valuation was s/int.cires and 
_ illegal. 
i It may be expert knowledge often’ makes the administrative - 
agency better qualified than.the Courts to deal with intricate 
technical problems of any administrative regulation and this may 
be one of the reasons underlying the ‘selfdenying doctrines often 
invoked by the Courts while enforcing the primary jurisdiction 
rule in administrative matters. It cannot also be denied thata 
remedy created by a statute must be pursued according to the 
statutory prescription and in the tribunal, if anv, prescribed by 
the statute. Even where the prescribed tribunal is not given the 
‘exclusive jurisdiction, the question of ‘exhaustion of remedy’ may 
arise and the Court may refuse to entertain a suit until all posei- 
ble administrative determinations have .been completed. But the 
question involved in this appeal does not raise these general con- 
(1) A. L R. (1915) Calo, 158. 
(a) (1936) 40 C. W. N. 630 ; A.L R. Ho Mes o. 
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siderations. We need not consider whether or not the Collector 
is given the exclusive jurisdiction to make the apportionment, be- 
cause the plaintiff does not inyite the Court to make any apportion- 
ment of the liability to pay the cesses. Nor does the question of 
exhaustion of remedies under the Act really arise here ;—because 
the plaintiff does not seek the remedy of severance of the liability 
of apportionment. He simply seeks a declaration that the order 
of apportionment made by the Collector, which purports to define 
the extent of his several liability, is null and void, it not having - 
been made in compliance with the essential requirement of the 
statute conferring jurisdiction on the Collector in this respect. 

In my opinion any apportionment by the Collector under sub- 
section (3) without the notice prescribed by sub-section (a) of 
section 44 will be an act without jurisdiction and the Civil Court 
will have jurisdiction to declare such an apportionment as siya 
vires, illegal and not binding on the party concerned, The plain- 
tiffs right to the severance of liability conferred on him by section 
44 (1) as a result of the opening of separate account remains urafidc- 
ted by such apportionment. 

In the view taken by me the order of apportionment made by 
the Collector was a nullity. No question of limitation therefore: 
arises in this case. In the result this appeal fails and is dismissed 
with costs. . 

The cross-objection is not pressed and is dismissed. There will 
be no order for costs in the ctoss-objection. 

Akram, J. :—I agree. 


AK DGS R89. 4 Apptal dismissed, 


4 
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Before Mr. Justice A. S. M. Akram a? Mr. Justice 
R, B. Pal, 


WOOMESH CHANDRA DUTTA CHOWDHURY : 
f. 
JABED ALI AND OTHERS." 


Priority of ttle—Snit for reni decreed against tenant before kis denik—Temani 
died leaving a Will and sens—Eseculion of the decree against: the sens of 
the isnant—Kuecuior not parties in execution proceedings—After sale 
executors sold the tenure to predecessor of plaintif —Whetker plaintiff 
acquired any title in suptrsession of the right and tile of auction purchaser— 
Suit for rent by plaintiff against tenant defendants decresd—Under-tenure 
sold—Whether tenant defendants remaining in possession can deny relation- 
ski) of landlord and tenani as between themselves and the picintif’. 

A landlord instituted a suit for rent against his tenant and obtained a decree 
before his death. The tenant died leaving a Will and two sous H and R.” By 
his Will he appointed H and N as joint executors. The landlord proceeding in 
execution against the sons of the tenant put the tenure to sale on 3rd February, 
1923 and the tenure was purchased by some Sarkars ; no objection wus taken in 
execution proceeding on the ground that the tenant left & Will and that his two 
sons wero not legal representatives, After the mle tho: executors obtained the 
probate and then sold the tenure to -ha plaintiffs : 

Held, that the tenure passed to the Sarkars by the execution mle, the heirs 
of the judgment-debtor being in possession of the property, were prooeeded 


against in execution proceeding under section 30 read with section a (11) of - 


the Code o£ Ctvil Procedure and the plaintiffs derived no title by their 
purchase from the executors. 

Harish Chandra Biswas v. Puridas Das (1) distióguished, i 

Presunne Chunder DBhuttackarjee v. Eriste Chytwnno Pal (a) retexred to, 

Plaintiffs on acquisition of their title from the executors instituted rent suits 
against the tenant defendants ang tie under-tenure interests of the defendants 
were sold. The Sarkara were not made parties to the rent sits, It was con- 
tended that so far as tho tenant defendants were concerned the decrees in 
the rent suit would be ber to the issue of the relationship of landlord and 
tenant : 

Heid, that by tho sale of the under-ten ure Interests of the defendants a new 
relationship was set up andthongh the tenant defeddants might remain in 


possession the old relationship was not revived, Tho decision In respect of the -” 


old relationship would not bar the issue in respect of this now legal relations, 
the tenure being in possession of the Sarkara, who were realising rent of the 
under-tenure from the defendants, 

* Appeals from Appellate Decrees No, 984 and 985 of 1940, against the 
decrees of G. C. Chakravarty, Hey, Additional District Judge, Bakergange, 
4rd Court, at Barisal, dated the 5th Angust, 1939, affirming those of Moulvi 
Velayet Hossain, Munsiff, ret Court, Perojpur, dated the asth June, 1938. 

(1) (1910) 14 C. L. J. 561. ; 14 C. W. N. 1041. 
(2) (178) 1. L. R. 4 Cale. 49. 
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Appeals by the Plaintiff, ^- -- i vs 
Suit for recovery of arrears of rent of under-tenures. 
The material facts. will appear from the Judgment. : 
Messrs. Jitendra Natk Guka and Satya icd Ghosh for the 
Appellants. 
No one for the Respondents. 


The following judgments were delivered :. 


O A W 


Pal, J.:—These appeals are. by . the plaintiff in a suit for - 


recovery-of-arrears of rent of two under-tenures. 


Admittedly these two under-tenires: were-held by the defendants- 


under a-tenure owned by one Durga Charan Guha Thakurta. 
Durga Charan’ died in October, 1920, leaving a Will and two sons, 


Haran and Rajendra. By his Will he appointed his son Haran and ^ 


“one Nibaran Chandra Ghosh as joint executors. The executors . 


applied for the probate of the Will and on the 26th February, 1921, 
the application was allowed. The executors however did not obtain 
the grant of the probate tiil the 23th January, 1925. 

The landlords of Durga Charan’s- tenure had instituted a suit 


for recovery of arrears of rent of the tenure against Durga Charan , 


during his life time and obtained a decree in that suit .before his 


death. They took out execution of this decree after his death. 


making his two sons parties to the execution proceeding as his legal 
representative, and in this execution case put the tenure to:sale 


under Chapter XIV of the Bengal Tenancy Act. The sale was held - 


on the 3rd February, 1933, and some sarkars were the auction- 
purchasers. It may be noticed that Haran, one of the executors, 
was party to this execution proceeding ; but no objection was taker 


to the execution. on- the- ground that Durga Charan left a Will. 


and that his'two sons were not his legal representatives: : 


After this sale and before obtaining the grant of the Probatd - - 


the executors ofthe Will of Durga.Charan sold the tenure to one 
De Cilva ori the rsth June, 1924. Later on, the plaintiff purchased 
the tenure from De Cilva. 


The claim for rent in the present suit relates to the period Goin’: 
Baisakh m B. S. to Pous 1344 B. S. (f. e. April, 1934 to January, - 


1938). ' 


ahs. 


The defendants Nos: Ij'4 12, 19 (ka) and 24 contest the ^ ^ 


claim. 
Their defence inter alia is (1) that the plaintiff acquired no title 


to the tenure by his purchase, (a) that there is no telationship of. 


landlord and tenant in respect of the under tenure between the 


^R 
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plaintiff and the defendants, and (3) that the sarkars, the auction 
purchasers of the tenure, were their landlords and they realixed 
rent for the period from the defendants. 

It transpired in evidence that on two previous occasions the 
plaintiff obtained two decrees for arrears of rent of this under- 
tenure against these defendants -in his Rent Suits Nos. 750 of 1925 
and 126 of 192g. The sarkars were no parties in these suits. The 
plaintiff contends that so far as the present defendants are concerned 
these decrees would bar the issue “as to relationship of landlord 
and tenant between the plaintiff and the defendants by the principle 
of res judicata. It appears that the sarhars also obtained a decree 
against these defendants in their Rent Suit No. 137 of 1931 without 
impleading the plaintiff as party in that sui. The defendants 
contested the claim of the Sarkars up to this Court but ultimately 
failed. 


The learned Munsiff dismissed the sult holding that no relation- 
ship of landlord and tenant subsisted between the parties in respect 
of the disputed jamas. He found that the under-tenure of the 
defendants was sold away in 1930, in execution of the plaintiffs 
decree in his Rent Suit No. 126 of 1929, and that as the result of 
this sale the relationship of landlord and tenant between 
the plaintiff and the defendants, even if it ever existed, came to 
an end. 

. On appeal by the plaintiff, the learned Additional District Jadge 
held that the two sons of Durga Charan fully represented the tenure 
in the execution proceeding and consequently by the sale held in 
the execution proceeding iñ question the tenure itself passed to the 


sarkars. The plaintiff's vendor De Cilva and the plaintiff by 


his purchase from De Cilva therefore acquired no tide to the 
tenure. He therefore affirmed the decision of the Court of first 
instance. 


Mr. Guha appearing for the appellant before us contends (1) 
that as the executors of the Will of Durga Charan were not made 


parties tothe proceeding in execution of the decree for rent of 


the tenure, the tenure did not pass to the sarkars by the auction 
sale held on the srd February, 1923, (2) that the plaintiff having 
derived title from the executors is the owner of the tenure under 
which the defendants hold their under-tenure and (3) that at any 
rate after tlie decree in his previous rent suit the defendants are 
debarred from denying the elanonhip of landlord and tenant 
between the parties. 
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In support of his first point Mr. Guha strongly relies onthe 
decision in Harish Chandra Biswas v. Puridas Das (1) (Brett and 
Richardson, JJ). 


In the case before us the decree for arrears of Tent of Durga 
Charan’s tenure was obtained by his landlords during his lifetime. ` 
The execution of that decree was taken out after his death. 
Section 50 of the Code of Civil Procedure entitled the decree- 
holder to execute the decree against the legal representative of 
the deceased. Section 2 (rr) of the Code defines the expression 
“ Legal representative” to mean a person who in law represents 
the estate of a deceased person, and’ to íwelwde any person who 
intermeddles with the estate of the deceased........ E . The 
two sons of the deceased tenure-holder judgment-debtor were made 
parties in the execution proceeding as the legal representatives of 
the deceased. The only plea taken by the plaintiff in the present 
case is that in law the tenure did not vest ia them. It is not even 
alleged that these two sons were not in possession of the estate of 
the deceased—that they did not intermeddle with the estate of 
the deceased. The very decision relied on by Mr. Guha makes a 
distinction in favour of such an occasion and distinguishes the 
decision in Proswano Chumder v. Kristo Chylummo (2) on that 
ground. In our opinion the plaintiff has not in this case succeeded 
in showing that the prior sale of the 3rd February, 1923, did not 
pass the tenure to the sarkars. 


As regards the third contention of Mr. Guha the view taken by 
the learned Munsiff must be upheld. The undertenure was sold 
away at the instance of the plaintiff Himself in execution of his 
decree for the arrears of rent in respect of it. After that the old 
tenancy right of the defendants ceased to exist. If they succeeded 
in remaining in possession as against the auction-purchaser, or in - 
regaining possession, the old relationship between the plaintiff and 
themselves did not thereby revive. It would be a new legal relation 
between the parties constituted by a.new set of facta. The decision 
in respect of the old relationship would not debar the issue in 
respect of this new legal relation. The defendants have shown that 
since then the tenure has been in the possession of the sarkaxs 
and they have been realising the rentof the under-tenure. from 
the defendants. 


In the result these appeals fail and are dismissed. As there has 


(4) (1910) 12 C. L J. 561. 
(a) (1878) I. L. R. 4 Calo. 342... 
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been no appearance before us by the: defendants we make no order 
for costs. 


Akram, J. :—I agree. 


A. E. D. G. Appeals dismissed, 


Before Mr. Justice R. F. Lodge. 


MUZAFAR AHMED 
t. 
INDRA KUMAR DAS AND OTHERS.” 


Appeal, tf Hes-—Bengal Wak/ Act (XIII B. C, of 1934), section 70—Commissioner 
of Wakfs not madelparty in appeal—Appellate decree, if valid, 

Under section 70 of the Bengal Wakf Act, 1944 an appeal is competent 
without the Commissioner BE Wakta omg made a party and the Gecree in the 
‘appeal 1s not void. 

Section 70 of the Bengal Wakf Act, 1934 is not appliosble to appeal. 

The Commissioner of Wah/s, Bengal v. Mahmuda Bibi (1) followed. 

Appeal by Defendant No. 5. — 

Suit for declaration of plaintiffs! raiyati right in certain lodi: 
The material facts appear from the judgment. 
Messrs. Syed Nausher Ali, Kkondhar Mohamad Hasan and 
Obaidul Hwg for the-Appellant. 
Messrs; Atul Chandra Gupta and Radhika Ranjan Guha bor me 
Respondents. 
Mr. Asisul Islam for the Commissioner of Wakís. 

The following judgment was delivered by 

Lodge,-J. :—The plaintiffs in the suit out of which this appeal 
arises prayed for a declaration: of their raiyati right in certain 

lands and for khas possession of the same after demolishing certain 
huts, which were situated thereon. The suit was contested by 
defendant No. 5 only. This defendant asserted that some of 


* Appeal from Appellate Decree No. $91 of 1940, against the decree of J. 

N: Das Gupta Esq , Suhordinate Judge of Noakhali, dated the 22nd December, 
1939, reversing that of Moulvi Md. Hanif Bhuyan, Munsif, Ist Court, Sudharam, 
dated the aBth February, 1939. : 


(1) (1996) 40 C, W. N; 816. 


February, 19. 
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Cm. 


1943. 
ay 
. Muzafar Ahmed - 


v. 
Indra Kumar Des. 


Lodge, J. 


TNE CALCUTTA LAW JOURNAL. [Vou 77. 


lands formed part of a Wakf property which had been, dedicated 
by his ancestor, Md. Sami, by a deed dated Agrahayan 17, 1372 
B. S. and the substantial question in issue between the parties 
in the suit was whether the lands in question were Wakf Property 
or not. 

In the Court of first instance notice was served upon the Com- 
missioner of Wakfs after written statement of defendant No. 5 
had been filed. After a number of adjournments the Commissioner 
of Wakfs appeared on November 26, 1938, by a Vokalutnamah and 
applied for time for filing a written statement. Time was allowed 
for this purpose and the learned Munsiff reserved his decision on 
the question whether the Commissioner of Wakfs was a necessary 
party or not. Subsequently the Commissioner of Wakfs filed a 
written statement. He did not apply formally to be added as a 
party to the suit. His name was not entered in the plaint as a party 
and certainly so far as the form of the suit was concerned he was 
not made a party. The learned Munsiff came to the conclusion 
that the property was Wakf property, and he ordered that the suit 
be dismissed on contest with costs: against defendant No.5 and 
ex parts against the rest. 

Against that decision the plaintifs appealed. The Commis- 

sioner of Wakís was not made a party to the appeal, and no notice 
of the appeal was served upon him. The learned Subordinate 
Judge who heard the appeal came to the conclusion that the pro- 
perty was not Wakf property, and he ordered that the appeal be 
allowed with costs throughout, and that the judgment and 
decree of the lower Court be set aside and the suit decreed in 
fall. : aet s : 
: The contesting defendant, that is defendant No. 5, preferred 
a second appeal to this Court. At the time of the hearing of the 
appeal under Order XLI, rule rr, thatis on November a2, 1940, 
the learned Advocate for the appellant was permitted to add two 
grounds of appeal. Those two grounds are as follows :— 

“13. For that the appeal to the lower appellate Court was 
incompetent inasmuch as the Commissioner of Wakfs was not 
made a-party to the appeal and no notice of UIN was served 
on him, $ v 

14. For that the decree of the Munsiff could not have been 
reserved in the absence of the Wakfs Commissioner or without 
serving any notice of the appeal on him.” 


The record shows that notice of this second appeal was issued 
to the Commissioner of Wakfs and was served: upon him in March 
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1941. The Commissioner of Wakfs appeared in: this Court on 
: January 13, 1943. Mr. Nausher Ali for the appellant^has con- 
tended thet the learned Subordinate Judge was not competent to 
hear the appeal and to dispose of it without the Commissioner - of 
Wakfs being made a party to the appeal. It is obvious from what 
I have said above that the Commissioner of Wakfs was not made 
formally a party to the suit. Therefore unless section 7o of the 
Bengal Wakf Act of 1934 was applicable to the appeal it was not 
essential for the Commissioner of Wakfs to be made a party to'the 
appeal. Even if the Commissioner of Wakís ought to have been 
given notice of the appeal, it appears that section 7o (4) of the Wakf 
Act provides the remedy in such a case. 
Section 70 (4) reads : 


“In the absence of a notice under sub-section (1) any decree 
or order passed in the suit or proceeding shallbe declared void, 
if the Commissioner, within one month of his coming to. know of 
such suit or proceeding applies to the Court in this behalf.” 


It is obvious from this that the decree or order passed in » the 
suit or proceeding is not void but voidable, and the Commissioner 
must apply within one month of his coming to know of the suit 
or proceeding. It is apparent from what I have stated above that 
the Commissidner of Wakfs came to know of the proceedings of 
the appellate Court certainly as early as March 1941, and appa- 
rently no steps have yet been taken under section 70 (4) of the 
Bengal Wakf Act. In my opinion the provisions of section 7o do 
not mean that the appeal was not competent’ without the Commis- 
sioner of Wakfs being made a party and the decree i in the appeal is 
certainly not void. — 


. Mr. Gupta for the respondents has drawn my attention to the 
ruling. in the case of Zhe Commissioner of  Waks, Bengal v. 


Makwuda Bibi (1), in which it was held that the words "suit or 


'proceeding" in section 70 (1) of the Bengal Wakf Act do not 
include an appeal. ‘That decision is "binding on me being a deci- 
sion of a Division Bench and, therefore, if it were necessary I should 
hold that section 7o does not apply to the appoal before the Over: 
appellate Court. -- 

“In the result, therefore, I hold that ‘the two ada grounds 
fo which I have referred above, are not good oe for allowing 
His appeal. ' 


(1) (1935) C. W N. 816. E 


r 


"rm. 


aed 
ir fer dP 
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Ground No. 6 of the grounds of appeal to this Court reads as 

follows — À 
_ “For that in the total absence of evidenoe that the value of 
the raiyati in dispute in 1272 B. S, was one hundred rypees or 
more, the learned lower appellate Court erred in law in holding 
that Exhibit B required registration under the Indian Registra- 
tion Act,” 
' Exhibit B was the document by which the Wakf was said to 
have been created. The question whether it was admissible in 
evidence was the vital question in the suit. Mr. Nausher Ali for 
the appellant after referring to the document has conceded that 
he cannot now support the argument set out in ground No. 6, 
and that under the Registration Act the deed was compulsorily 
registrable. No other ground of appeal has been argued bee 
fore me. 

In the result the appeal fails and must be dismissed with costs 
to respondents on record. 


A; CT. M. Appeal dismissed. 


Before Mr. Justice’ R. B..Pal. 


MUHAMMAD JUMAN MIA 
D. 
AKALI MUDIANI AND OTHRRS.É 


"Lis pendenw—Firsi mortgages purckasing property in execution of kis morigage 


|o decree during pendency of suit on the second morigage—Settiemeni by the 
first mortgages purchaser with tenanie—Subsequent purchase by second 
, mortgagee in execution of kis decree—Whather purchase by first mortgages 
and subsequent settlement affected by lis pendens, 

Plaintif was the second -mortgagee in respect of certain properties, The 
Tirst mortgagees In respect of the same properties were defendants 3-7. Both 
ths mortgages were simple mortgages, and both the mortgagees instituted 
suits in respect of their mortgage. Inthe sult by the second mortgages, the 
first mortgagee was made a party but in the suit by the first mortgagee the 

^ Appeal from appellate decree No. 767 of 1940, against the deores of S, K. 
Sen, Esq., District Jodge, Rongpor, dated the aSth April, 1940, modifying the 
decree of Shabuddin Ahmed, Esq., Munsif, and Court, Salbandhs, dated the 
Sth February, 1940. 
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second mortgages was not made a party. During peodency of sult o£. second 
mortgagee, the first mortgages obtained a decree and in execution of the decree, 
Purchased the properties himself. Having got possesion the properties. were 
settled with defendant No s. Subsequent to this the second mortgagee 
obtained a decree in his sult and himself purchased the property "in execution. 
Having failed to get actual possession the present suit was instituted for recovery 
of possession : 

Held, that the purchase and subsequent settlement by the first mortgagee 
was affected by the rule of lis pendens. 

Obiter : Where each of the two simple morigagees files a separate suit 
impleading the mortgagor but not the other mortgagee and in execution sales 
different persons become purchasers the priority of the date of porchass gives 
priority of title to posesesion and if the prior mortgages happens to be the 
prior purchaser, as in the present case, he can use his mortgage as a shield 
against the purchase by the second mortgagee. In the present case the 
enforcement being barred by lapss of xc dM ipM 

Case-laws on the polat discussed, 

Appeal by the Plaintiff, . 

Suit for recovery of possession on declaration of title. 

The material facts will appear from the Judgment. 

Messrs. Chandra Sekhar Sen and Sudkans Bhusan Sen for the 
Appellant. 

Messrs. Gopendra Nath Das and Haridas ee for the Res- 
pondents. 

. C. A. V. 

The judgment of the Court was as follows :— 

Pal, J, :—This appeal is by the plaintiff in a suit for recovery 
of possession on a declaration of the plaintitf’s title to the suit 
land. 

The disputed land belonged to the defendant No. 1 as appertain- 
ing to his Jote bearing a rent of Rs. r9-2-0. He mortgaged the 
suit land to one Jeotram Goala on 32nd Jaistha 1333 B. S. There- 
after on the arst Baisakh 1334 B. S. he again mortgaged it to one 
Mathur Lal Ram, Both these were simple mortgages and the 


mortgagor retained the posseasion of thé mortgaged properties. 


Jeotram Goala, the first mortgagee, sold his mortgage interest to 
one Amolak Chand Oswal in the benami of one Jugraj. 

Both the mortgagees instituted suits in enforcement of their 
respective mortgages in 1933. There is no definite evidence on 
the record to show the dates of institution of these suiti. Both 
the suits were instituted in the rst Court of Munsif, Gaibandha.. — 

The mortgage suit by Mathur Lal, the second morigagee, was 
Suit No. 465 of 1932 and the one by Amolak Chand Oswal, ` the 
first mortgagee, was suit No. 605 of 1932. 

The second mortgagee in his suit No. 465 of 1932 made ‘the 


163 
Crvit. 
1943. 

—— 
Muhammad Juman 
Mia 
Y. 

Akali Mudiani. 
kakak 


Afri}, 3. 
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C. 
1943. 
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first mortgagee a party defendant. The first mortgagee, however, 
in his suit No. 605 of 1932 did not join the second marng as 
a party. 

In the suit on the fira mortgage (i e, Suit No. 605. of ese 
the preliminary mortgage decree was made on compromise on the 


' roth December, :932 (Ex. F). This decree was ultimately made 


finaland the mortgage property was sold in execution of that 
decree on the 6th November, 1933. The decree holder himself 
purchased the property at the auction and took delivery of posses- 
sion on the goth June, 1934. He then settled 4 cottas out of the 
suit lands with Akali Mudiani, the defendant No.2, wife of the 
defendant No. 1 the original mortgagor, on the 3rd August, 1934 
(Ex. A). | 

In the meantime in the suit on the second mortgage (i. e. Suit 
No. 465 of 1932) a preliminary mortgage decree was made’ after 
contest on the r4th June, 1933, (Ex. 3). This preliminary decree 
was sold by the decree holder to the present plaintiff Juman on 
the roth Jannary, 1935 (Ex. 1). The present plaintiff then obtained 
the final decree on the 28th August, 1935, after much contest up 
to the appellate Court (Ex. 7). The mortgage property was sold 
in execution of this final decres on the 8th April, 1936, and at 
this sale the plaintiff himself purchased the property. He took 
delivery of'possession through Court on the ryth November, 1936. 
Having failed to get the actual possession he instituted the present 
suit for recovery of possession on the 4th August, 1939. In the 
present suit the original mortgagor is the defendant No. 1, his 
wife who took settlement of 4 cottas out of the suit lands from the 
first mortgagee purchaser is the defendant No. a, the successors- 
in-interest of the purchaser in execution of the decree on the first 
mortgage are the defendants Nos. 3 to 7. 2 

During the pendency of this suit in the Court of first instance 
the defendants Nos. 3 to 7 entered into a compromise with the 
plaintiff whereby they admitted the preferential title of the plain- 
tiff and admitted that they did not acquire any title to the land 
in suit on the basis of their purchase in preference to the title of the 


plaintiff. 


_ This compromise was recorded by the Court of first Instance 
and the plaintiffs suit was decreed as agninst the defendants Nos. 3 
to 7 in terms of this compromise, 

The defendant No. r.did not appear and” contest the claim of 
the plaintiff. The suit was decreed against him ex parts.” 23 
The defendant No. 2 alone contests the claim of the plaintiff, 
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The learned Munsif decreed the plaintiffs suit against the 
defendant No. a also on contest on the following findings : 

i. That the bond in favour of Jeotram Goala (rs: mortgagee) 
bad been satisfied long before the suit on it (Suit No. 605 of 1932). 

2. That the defendant No. 1 procured a bogus trarsfer of the 
said mortgage in the name of Jugraj and that all that fcllowed after 
that bogus transaction were the acts of the defendent No. r to 
defraud the plaintiff. 

3. That the defendants Nos. 3 to 6 or Jugraj dic not acquire 
any valid title to the land in suit and rightly enough they did not 
claim such title against the plaintiff. 

- 4. That the defendant No. r got settlement of -he land in 
the name of the defendant No. a, his wife under a kabuliyat 
(Ex A): That the defendant No.2 is nota dosa fae tenant for 
consideration in respect of the land in suit: Her kabuliyat is also 
inoperative under the doctrine of Us pendens. 

On appeal by the defendant No. 2 the learned District Judge 
allowed the appeal in part and modified the decree of the learned 
Munsif by maintaining the possession of the defendant No.2 asa 
tenant under the plaintiff, The learned District Judge found : 

1.° That the Kabuliyat (Ex. A) was not a collusive or fraudulent 
kabuliyat but represented a settlement granted by the Oawals to the 
contesting defendant for valuable consideration. 

2. That the transactions on which the title of the Oswals was 
based were not fraudulent and collusive, but were genuine 
transaction ; ` 

(a) that theré was no material justifying the findings of the 
learned Munsif that the first’ mortgage bond had been satisfied, 
that the satisfied mortgage bond had been sold: ccllusively to 
Jugraj Oswal and that the mortgage decree thereon was obtained by 
the Oswals collusively ; 

(b) that Jugraj was benamdar of the ‘defendants Nos. 3 to 6 
and that the defendants Nos. 3 to 6 exercised possession im their own 
name before they granted lease to the defendant No. a. dr 

3. Thatasecond mortgagee, who is not made a party to the 
first mortgages’ 8 suit, has only the right to redeem the first mort- 
gage and then after redeeming the frst mortgage to have the 

property sold: If he has the property sold without first redeeming 
‘the prior mortgagee he cannot geta better title as sents to prior 
mortgagee in possession. 

4. That the principle of sends would not 225, to the 
present case : < 
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(a) as no relief was claimed in the suit on the puisne mortgage 
against the prior mortgagee by way of redemption, 

and (b) ee unnecessary parties to the 
suit on the puisne mortgage. 

The only question that. arises for consideration in the appeal 
before me is the question whether or not the defendants Nos. 3 
to 6 obtained a good title to possess the suit land as against the 
plaintiff when they granted the settlement to the defendant No. 2 
and whether or not they were within their powers in granting this 
lease. 

As has.been stated above, both the mortgages in question were 
simple mortgages. Consequently the jes talk and the posses- 
sion itself remained with the mortgagor. 

The legal relation constituted by the A of the first 
mortgage gave rise to certain rights and liabilities of the parties 
and certain reliefs in respect of such rights and liabilities, Reali- 
sation of the mortgage dues by the sale of the property including 
the ultimate fws fossidemdi is one such relief. The purchaser at 
such a sale will be entitled to the possession of the property. 

The second mortgage only conferred on the second mortgagee 
a right to intervene and prevent the sale of the ultimate jus possi- 


| dendi at the instance of the first mortgagee by paying off the dues 


on the first mortgage. 

The second mortgage itself constituted a legal relation between 
the second mortgagee and the mortgagor and the legal relation 
gave rise to certain rights and liabilities of the parties and reliefs 
in respect of such rights and liabilities, Here again realisation 
of the mortgage dues by the sale of theultimate jus possidendi was 
one such relief. 

Even after the two transactions the ultimate jus possidendi 
remained with the mortgagor. It was still a property right available 
to both the mortgagees for the realisation of their dues by the sale 
of this jus possidendi, 

If the second mortgagee realises his dues by the sale of the jus 
the purchaser gets it subject to the right of the first mortgagee to 
realise his right by its sale again in the hand of the purchaser. 

If the first mortgages realises his dues'by the sale of the fxs’ 
without affording the second mortgagee an opportunity to protect 
his right, the second mortgagee’s right remains unaffected. The 
purchaser only gets the jus subject to the right of the second mort- 
gagee, because that is all that was left with the mortgagor who alone 
waa made party to the first mortgágee's suit, 


s 
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In this particular case the suit in enforcement of the second 
mortgage (in Title Suit No. 465 of 1932) seems to have been ins 
tituted first The ultimate jus possidendi which is certainly a 
right to immovable property came to be in question directly and 
specifically in this suit, Mr. Sen appearing for the appellant, con- 
tends that the purchase of the property in execution of the decree 
obtained in the subsequent suit on the first mortgage to which 
the second mortgagee was not made a party would be-hit by the 
doctrine of His pendens so far as this jus possidendi is concerned. 
The purchaser would not be entitled to this jus Possídemdi unless 
he complied with the terms of the decree made? in the pending 
suit on the second mortgage. In support of this contention Mr. 
Sen relies on a Full Bench decision of the Allahabad High Court 
in Ram Sanshilal v. Janaki Prosad (1). In the present case the 
first mortgagee himself purchased the.property in execution of 
his decree. Mr. Sen contends that he, as purchaser of the ultimate 
Jus possidendi without making the second mortgagee a party to his 
suit, would be in no better position in respect of this jas than 
the mortgagor bimself. The purchaser at the sale held in execu- 


‘tion of the decree on the second mortgage would therefore be 


entitled to the possession of the property subjéct of course to the 
right of the first mortgagee to realise his dues by the sale of this fus 
after a properly framed proceeding. i 

Mr. Sen further contends that the lease granted to the defen- 
dant No. a is equally hit by the doctrine of Hs gendems. Accord- 
ing to the contentions of Mr. Sen therefore, the plaintiff in the 
present suit would be entitled to recover possession of the pro- 


perty. The defendants Nos. 3 to 6 did not obtain any better - 


title to possess the suit land as against the plaintiff than the mort- 
gagor himself, As first mortgagees they had no right to possess 
the land, the mortgage being only a simple mortgage. As pur- 
chaser of the jus possidendi the second mortgagee was not bound 
by the decree and the sale as he was not made a party to the 
suit on the first mortgage. In respect of the jus possiderdi, there- 
fore, the position of the defendants Nos. 3 to 6 was that of the 
mortgagor himself. These defendants having purchased this in- 
terest during the pendency of the suit on the second mortgage, 
were bound by the decree in that suit. Their purchase of the 
jus possidendi did not affect the right of the second mortgagee 
under the decree ultimately made in his suit. The lease- granted 


(1) A I, R. (1931). AIL 466 (F. B.) 


THE CALCUTTA LAW JOURNAL. [Vor. 77. 


by them to the defendant No. 3 equally. failed to affect that 
right. - 

Mr. Das contends that the first mortgagee himself, had a prior 
right ‘in this jws fossidemdi and this right was realisable by the 
ultimate sale of this jus. The fact that the time when hè proceeded 
to realise this right happened to be during the pendency of the 
second mortgagee’s suit would uot affect the ultimate realisation 
of his right. Mr. Das relies on Har Pershad Lal v. Dalmardan 
Singh (1), Chinna Swami v. Dasmalinga (a) and Sivamma v 
Surayya (3). l 


In Ram Sanekilal v. Janki Prasad (4) (Sulaiman A. C. Ja 
‘Mukherji, Banerjee, Young and Pullan JJ.) the first mortgage was 
dated the 6th October, rgit. and the second mortgage was dated 
the 17th May, 1912. The second mortgage was’ first sued on and 
a preliminary decree on it was obtained on the rsth March, 1923, 
which was made final on the 13th November, 1923. The first mort- 
gagee was not impleaded in this suit and obviously he was not at all 
a necessary party to the suit. 


Before the execution of this decree a suit on the first mortgage 
was instituted without impleading the second mortgagee, the 
final decree was obtained in it in due course on the 23rd March, 
1935, and the property was sold in execution of this decree some- 
time before November 1925 and the purchaser took possession 
on the aoth November, 1925. In the meantime sometime before 
the 23rd March, 1925, the decree on the second mortgage had 
been put in execution and the propeity covered by that mortgage 
had been sold. Though this was the pfior purchase, the purchaser 


' did not succeed in getting possession. 


The majority of the Judges of the Full Bench held that the 
sale in execution of the decree on the first mortgage was affected 
by the rule of Jis pendens. Sulaiman A. C. J. in delivering the 
judgment, to which the majority of the Judges agreed, observed : 
“The language of section 5a has been held to be applicable not 
only to private transfers but also to Court sales held in execution 
of decrees. Section 2 (d) does not make section 52 inapplicable 
to Chapter 4 which deals with mortgages. This is now well settled : 


(1) (1905) I. L. R. $a Cale. 891 ; 1 €. LJ. 371. 

(a) A. L R. (1932) Mad. 566. 

(3) A. I. R. (1934) Mad. 585. 

(4) (1931) LL. R 53 All. 1093; A. I. R. (1931) All. 466, .. - 
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Vide Radha Madhub Heldar v. Monokar ide d (1) and Moti Lal E 
v. Kharrabuldin (3) edaesdepi eint Cea e scies cauce rl dus 1943. 
A A T" When's S suit. aal the ae ind freu Muhammad Jamen 
Kia and the saba Nah mortgages has not been impleaded, -` v. 
the plaintiff is trying to’ sell the rights and interests of the mort- Akali Modiani. 
gagor namely the equity of redemption. He is-not selling his Pal, F. 


own rights as the mortgagee, but by the principle of subrogation 
the auction purchaser would step into the shoes of the mortgagee 
also in addition, to his acquiring the proprietary interest of the 
mortgagor, subject to the subsequent mortgage. Thus the equity 
of redemption of the mortgagor is in dispute ip such a suit and 
the doctrine of Jis pendens: would andoubtedly ~ attach to it, If in 
another prcceeding, whether it be in execution of a simple money 
decree or in enforcement of a subsequent mortgage’ the same pro- 
-prietary interest of the mortgagor is simultaneously sought to be 
sold, section 52 would apply. Similarly while a suit of a sub- 
sequent mortgagee for- the enforcement ef his mortgage agninst 
the mortgagor, without impleading the prior mortgagee, is pending, 
any attempt on the part of the prior mortgagee to get that 
interest gold in - “his own ‘decree would be equally governed by 
secion £2”. , ess 
Further on the- learned Chief Justice observed : “Tt hag 
been suggested that 4s  $exdems cannot apply to the 
sale in a subsequent mortgage decree for the reason that the 
transfer in reality took place at the date of the mortgage and the 
subsequent auction sale is merely a necessary result of it. If 
these arguments were sound it could be said that the transfer under 
the first mortgage took plade at the date of that mortgage and 
the auction purchaser in the prior mortgage suit would always 
have priority even though his auction sale may be later in point 
of time. It seems to me that the transfer by the mortgage at the 
time of its execution was of the mortgagor's. rights and was made 
io the mortgagee. The equity of redemption of the mortgagor 
was not at all transferred at that time. In the mortgage suit the 
plaintif is trying to put up-for sale the mortgagor’s equity of 
redemption and not the mortgagee’s interest. The auction pur- 
chaser would purchase the.-rights and interest of the defendant 
mortgagor, although by virtue of the principle of subrogation he 
would also step into the shoes of the mortgagee and acquire his 
rights as well... secre Tt is not a case of a sale of the mort- 
- (1) (1888) L. R. 151. A.97 f I. L. R. 15 Cale. 756. < i 
(9) (1897) L. R 241. A, 1704 L L R. 25 Cake 179. -- Ft 
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gagée’s interest, but of the mortgagor's interest free from the 
mortgage." The learned Chief Justice then came to the cohclu* 


. sion that “the sales in execution of the decrees on the two mort- 


gages in the parallel suits would both be imperfect and not 
absolute, each being subject to being avoided by the other mort- 
gagee. This may be very unsatisfactory state of affairs, but it is 
the inevitable result of the applicability of section 52 tor both the 
suits.” 

Mukherji, " dsa from this view and held that the rulé 
of Hs pendens had no application to a case like this, He obeetved t 
“Where......... besseres: a transfer takes place not in execution of a 
simple money decree or by private treaty, but at the instance of 
8 prior or subsequent mortgagee, who is no party to the litigation, 
section 52 or the principle on which section 52 is based, has no 
application whatsoever. The reasons are these. There is ho 
difference in principle between a private sale and a sale held in 
execution of asimple money decree after attachment. A judg- 
ment-debtor has failed to pay while he could pay by selling his 
property. The Court seizes the property and sells it for the judg- 
ment-debter for the benefit of the judgment-creditor. There, 
the only right that ‘passes to the auction-purchaser is the right, 
title atid interest of the judgment-debtor alone and none of the 
decree-holder, who has no interest whatsoever in the property 
attached and sold. In the case ofa sale under a mortgage the 
transfer has already taken place at the date of the mortgage and 
what follows, namely the subsequent sale in execution of the 
mortgage decree, is nothing but the logical effect of & transfer which 
took place sometime ago and not during the pendency of the suit by 
the prior mortgagee”. 

Mukherji, J., also observed that the sale in execution of à 
mortgage decree transfers pot only the interest pf the mortgagor, 
but also the interest of the mortgagee himself. 

In Har Pershad Lal v. Dalmardan Singh (1), didus: the pór 
dency of a suit on the first mortgage by the first mortgages thé 
second mortgagee instituted a suit on his second mortgage and 
purchased the property in execution of the decree obtained in 
that suit. The suit on the first mortgage was subsequently decreed 
and in execution of that decree the property was again put to 
sale and the first mortgagee purchased it at that sale. Each of 
these suits was without impleading the other. The fifst mort- 


' gagee on the strength of his purchase in execution of his decree 


(1) (1905) I. L. R, 32 Calo, 891 ; 1 CL, J. 371. 
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instituted a suit to recover possession of the propertr from the 
second mortgagee purchaser. In this suit one of the questions 


in 


Civi. 
zc X m» 


E 


raised was whether the purchase by the second mortgages was Muhammad Jaman 


affected by the rule of Hs pendens. 


Rampini J. observed : “The rule of Jis pendens doce not... eses 
help the plaintiff. At the best the plaintiff can, under the 
rule of As pendens, only claim that the sale to the deferdants does 
not destroy his mortgage rights, but it does not help him to enforce 
his mortgage lien if owing to his own laches the time for doing so 
was passed.” uH 

Brett, J. on the other hand held that the defendants were bound 
by the doctrine of Hs . He observed : The property 
which they brought to sale was in litigation inthe priorsuit at the 
time of the suit and of their sale and purchase. It has not been 
seriously contested that the As remained up till the ccnclusion of 
the execution proceedings, which are in fact part of the proceedings 


© jn the suit... esce. vp KA The rulings in the cases cf Rajkisken 


Meolerjes v. Radhamadkab Haldar (1), Jharoo v. Raj Chunder Das 
(2), Har Shankar Prasad v. Skew Gobind Shaw (3), Bunmari Jha 
v. Ramjee Thakur (4)...........fully support the view, that the 
interest in the property, which the defendants purchased at the 
sale of the 6th December, 1895, was subject to the result of the 
suit then pending, which had been brought on the prior mort- 
gage.” 

There having been difference of opinion in this case, it was 
referred to Mitra, J. and so far as the question of the spplicability 
of As pendens is concerned the learned Judge held that the rule 
was not applicable. He observed: “The defendants are net 
purchasers in ordinary execution. They purchased under a decree 
for sale on their own mortgage. They took the propsrty in the 
same condition as it stood at the date of the mortgage to them. 
Their tide, therefore, dated back. Syed Emam Momiasuddesn v. 
Raj Coomar Dass (5). So did the plaintiffs tito as regards the 
mortgage to his assignor. The title of each relates sack to the 
date of the mortgage under which the claim is made....... .,......If 
the title of the defendants was created or the devolution of interest 
in their favour took place during the pendency of the first mort 


gagee's suit, the doctrine of jis fgemdemi............. -would have 
(1) (1874) at W. R. 349. ^ — (a) (1889) I. L. R. ra Calo, 299. 


(3) (1899) L L. R., 26 Calo. 966. (4) (1903) 72 C; W; NK; t1. 
(9) (1875) 23 W- R, 187. : 
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applied. But as the defendants title related back to a date anterior 
to the first mortgagee’s suit, there was no alienation peadente lite 
and the doctrine does not apply.” Further on the learned Judge 
observed: “The doctrine of Hs pendens, which has been applied 
in this country to sales in invitum as well as voluntary alienaticns, 
might have application, if the equity of redemption of the mort- 
gagor was capable of Being separately dealt with by a mortgagee’ 


` under a decree for sale on the mortgage. If we can contemplate 


the sale of the equity of redemption as a separate incident on a 
decree for sale and a sale thereunder, it might be said that the 
plaintiff's suit having as its object the foreclosure of the equity of 
redemption, as it stood on the date of the mortgage, and the sub-. 
ject of his suit being such equity of redemption, the sale at the 
instance of the defendants of the same equity of redemption during 
the pendency of the plainttiff's Zis is affected by a Hs pendens. This 
might be the utmost limit of the applicatio of the doctrine of 
lis pendens in the present case. Iam not, however, disposed to 
separate in this country the mortgagee’s right to the property. and 
the equity of redemption of the mortgagor, as if they are distinct 
entities in law, with reference to the same property." . PA 
With due respect, there seems to have been some confusion here 
in these observations. The sales are certainly comprehensive enough 
to include the ultimate equity of redemption or the ultimate jus pos- 
sidendi. The entire bundle of rights under the decree need not be 
in competition with the entire bundle of rights under the transfer 
pendente lite, If some of the rights are in competition, those under 
the decree shall prevail. It may be noticed that in this suit the first 
mortgage was dated sth December, 1885. The decree on the first 
mortgage was obtained on the 4th June; 1894. In execution of 
this decree the property was sold. on the 22nd July, 1898. -The 
second mortgage was dated the 4th August, 1888. The suit on 
the second mortgage was instituted in 1893 and the decree was 
obtained on the 8th March, 1895. In execution of this decree the 
property was sold on tbe 6th December, 1895, and the purchasers ` 
were put in possession on the 28th March, 1896. The prior mort- 
gagees, when they brought their suit, had no.knowledge of the 
second mortgage. The second mortgagees, however, had full 
knowledge of the first mortgagee. The suits on these mortgages 
were under the then section 85 of the T. P. Act which stood thus ; 
"Subject to the provisions of the Code of Civil Procedure, section 
437, all persons. having an interest in. ‘Ae property comprised in a 
mortgage must be joined as parties to any suit under this chapter 
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relating to such mortgage ; provided that the plaintiff has notice of 
such interest." l l 

_ It was in some quarters believed that the section made it im- 
_ perative on a puisne mortgages to make a prior mortgagee a party 
to his action, subject of course, to the question of notice. The 
Calcutta High Court, however, took the view that the prior mort- 
ERgee was not a necessary party to such a suit: Kasti Ram v. 
Kutubuddin (1). 

It would thus appear that in the facts of the case and accor- 
ding to the Calcutta view of the then law, both the suits were 
properly constituted mortgage suits and consequently it must be 
said with due deference that Mitra J. was right in saying that 
what the second mortgagee acquired by his purchase in execution 
of his decree was not the result of any alienation during the pen- 
dency of the first litigation but was only by way of reslisation 
of the right iw rem created in his favour before the litigation 
commenced. 

In Chinna Swami Padayacki v. Darmalinga Padayachi (a) 
(Waller ahd Pandalai, JJ.) the first mortgage was dated the 21st 
July, 1905 and the second mortgage was dated the 4th November, 
1905. Both the mortgages were simple mortgages. The suit on 
the second mortgage was instituted in 1914 without impleading the 
first mortgagee and the decree for sale was obtained init. Before 
the execution of this decree, in 1917, -the first mortgagee instituted 
his suit on the first mortgage without implsading the second mort- 
ERgee, obtained a decree for sale in it and in execution of this 
decree purchased the property on the 21st October, 1918. He 
obtained possession in January, 1919. Thereafter the decree on 
the second mortgage was put in execution and the property was 
purchased by the plaintiff in the present suit who was the assignees 
ofthis decree, As hecould not get possession he brought the 
present suit in 1924. : It was contended on behalf of the plaintiff in 


this suit that the suit on the first mortgage and the sale in execution - 
of the decree in that suit having been after the institution of the. 


suit on the second mortgage and during the pendency of this suit, 
the defendant’s purchase at that sale was not available against the 
decree oh the second mortgage and the sale in execution of that 
decree under the rule of As pendens. In negativingentionhist’ cont 
Pandalai, J. observed: “I understand by As pendens the rule by 
which by reason of a suit being pending about the rights to some 


(1) (1895) I. L. R, 22 Cale. 33. 
(3) A. L R. (1933) Mad. 566 ; 63 M. L. J. 394. 
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property, subsequent dealings by the parties with that property wo - 
as to prejudicially affect the determination of those’ rights in that 
suit are invalidated. The proceedings in earlier instituted suits 
cannot be affected by /is pendens by suits subsequently instituted. 
If earlier proceedings are affected or rendered ineffective by ; 
subsequent proceedings the reason must be not ds £emdems but 
something else. Not only so, but I find difficulty in understanding 
how a mortgage suit brought by a mortgagee can be affected by 
Hs pendens because some one else who does not claim from him, 
i e, another mortgagee bas already sued to enforce his own rights. 
Both have rights against the same property not derived from each 
other but from the same owner”. The learned Judge then referred 
to and accepted with approval the view expressed by Mukherji, J. 
in Ram Sanehilal v. Janaki Prasad (1). According to this view 
“the rule only applies to transfers by the plaintiff or defendant of 
their respective interest after the suit including transfers by Court 
sale in money decrees against either party. But it does not apply 
to previously existing transfers (including mortgages) or legal pro- 
ceedings to enforce such transfers by those entitled. On principle 
the sale in pursuance of a mortgage decree, the mortgage having 
been executed before the institution of the suit, is not affected by 
the doctrine of dis pendens.” Reliance was placed on the decisions 
in Har Parskad Lal v. Dalmardan Singh (2) (per Mitra, J.) ; 
Venkatarama Iyer v. Rangiyan Chetty (3); Abdul Muhammad 
Rowther v. Sesthalakshmi Ammai (4). 

In the case in Chiana Swami v. Darmalinga (5) obviously the 
suit on the first mortgage was not a properly constituted mortgage 
suit as required by order 34, rule 1 Civil Procedure Code. Con 
sequently though the suit purported to be in enforcement of a right 
in rem created before the institution of the prior pending suit, and 
though the decree obtained also purported to be one in realisation 
of that anterior right fæ rem, it might be contended that so far as 
the left-out second mortgagee was concerned, it was.no better than 
& decree for money against the mortgagor and in its execution what 
could be and was effectively sold was only the then existing right, 
title and interest of the mortgagor. 

In Swramma Naywrals v. Surayya (6) ‘(Venkata Subba Rao, 5 

(t) A. L R, (1931) All. 466 (F. B.) (485 to 487). 
(2) (1905) I. L. R. 32 Calc. 891 ; C. L, J. 371. 

(3) A. I. R. (1924) Mad. 449 (F. B.). 

(4) A. I, R. (1931) Mad. 120. 

(5) A. I. R. (1932) Mad. 556 ; 63 M. L.']. 394. 

(6) A. 1, R. (1934) Mad, 585. 
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the guit by the first mortgagee was earlier in date but the earlier 
purchase was made in the subsequent suit of the puisne mortgages. 
This purchase was thus made during the pendency of the suit on 
. the first mortgage. The mortgages were simple mortgages and each 
gnit was without impleading the plaintiff, in the other. One of the 
questions raised was whether the purchase in execution of the 
decree in the second suit was affected by the rule of As pendens. 
Venkata Subba Rao, J. observed: “ The mortgages being simple, 
possession remains withthe mortgagor and he is the person in law 
entitled to it. It follows therefore that a sale of his interest in a 
suiteither bya prior ora puisne mortgagee must convey to the 
purchaser the mortgagor's right te possession, the only question being, 
in which suit was the earlier sale made. On the date of that sale 
the mortgagor having the right to possession, that right becomes 
transferred to the vendee............ The question next arises, is that 


right affected by the doctrine of Hs perdens, as the purchase under. 


which he claims, was made during the pendency of the suit brought 
by the prior mortgagees ? I think not. The rights on the second 
mortgagee are unaffected by the first mortgagee's suit; his right 
to redeem the prior mortgage remains, so also in his right to sell 
the equity of redemption preserved...... —— If a certain right 
remains unaffected, the legal remedy to enforce that right must also 
continue. No suit therefore can operate asa Jis pendens so as to 
affect the antecedent transfers, i. e, the transfers being unaffected, 
it follows that the legal proceedings brought to enforce those 
transfers are likewise immune from the operation of the rule. ” 

It may be noticed that a prior mortgagee is not given a right 
to enforce his right fæ rem In the absence of a puisne mortgagee. 

The rule in is pendens only protects the rights of the successful 
party to a pending litigation as determined by that litigation from 
being affected by any title derived from the alleged right of the 
other party during the pendency of the litigation. It does not and 
cannot afford any protection from any antecedent right—from any 
right ês rem acquired prior to the litigation. : 

The rule is incorporated in section 52 of the Transfer of Pro- 
perty Act. Its essential elements, so far as the present question is 
concerned, are (1) the scope of the pending litigation, (2) the act of 
transfer, (3) the authorship of the transfer, (4) the time of the 
transfer and (5) the extent of the rights of the successful party under 
the decree. $ 

There can be no doubt that a suit on a mortgage, satisfies the 


(1) A. I. R. (1994) Mad. 586. 
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first requirement of being a-suit in which any right to immovable 
property is directly and specifically in question: Umesh Chwader v. 
Musst. Zakoor Fatima (1). It does not matter how and when this 
right was created. All that is necessity is that such a right isin - 
question in the suit, the pendency of which is to affect any transfi 
of the property. 5 

The cases noticed above will show how divergent have been 
the views as to the act of transfer that comes within the field of 
operation of the rule. The majority of cases has taken this act 
to be the act creating the right iw rems and not the actual act of 
realisation of that right. ` 

In order to attach the infirmity in question to the transfer 
the authorship of the transfer must be ascribable to any other party 
to the pending suit. When the transfer purports to be of the 
interest of that other party, this requirement as to its authorship is 
fulfilled irrespective of the question whether that party himself 
transfers or whether his interest is taken in execution with the help 
of a proceeding in Court. . 

_ The time of the transfer is expressed to be during the pendency 
of the suit. 

When a particular transfer enters the field of operation of the 
rule itis not necessarily destroyed altogether by the rule, It is 
only crippled in its own operation and is made to withdraw its 
potency in so far as the same is hostile to the rights of the other 
party under the ultimate decree made in the pending suit. 

A sale held in execution of a decree for sale in a suit on a 
simple mortgage confers on the purchaser the right to the posses- 
sion of the property. The question is whether this right to- possess 
is a right of the decree holder and is a righti under the decree. In 
order to come within the field protected by the rule of As pendens 
it must satisfy this requirement of being & right of the decree holder 
and a right under the decree. The decree confers on the mortgagee 
the right to have the property sold so as to transfer the jus possidendi 
from its present holder to the purchaser. In my opinion the ultiniate 
transference of the jus is a part of the rights of the mortgagee and is 
a part of the rights under the decree, ` 

When a prior mortgagee brings a suit on his simple mortgage 
without impleading a puisne mortgagee, he cannot and does not 
acquire any right under the decree that he may obtain in that suit 
which can be hostile to the left-out puiane mortgagee. The rights 
under the decree in such a suit on the prior mortgage themselves 

(1) (1890) L. R. 171. A. gor; L L. R. 18 Calc. 164, 
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shrink in the presence of any act of realisation: of the rights of 
the puisne mortgages. No question of protection by As pendens 
can therefore arise in such a case, The rule simply ptotects a 
certain class of rights. It does not add to the potency of those 
rights. If the rights are themselves wanting in certain potency the 
rule of is pendens shall not fill them with it. 

When the puisne mortgagee brings the prior suit no infirmity 
attaches to his suit because of the prior mortgagee not having been 
impleaded in it.” The rights under the decree entitle him to the 
transference of the js possidendi to the purchaser. If the prior 
mortgagee in the meantime purports to realise his own rights under 
his mortgage without impleading the puisne mortgagee, then (r) 
his decree does not give him any right of such potency, as would 
entitle him to the jus possidendi as against the puisne mortgagee, 
but (s) the act of actual transference of jus possidend: purports to 
assume this potency and ventures te enter. the field. covered by the 
rights of the puisne mortgagee under his decree. Consequently the 
question of protection arises in such a case and the question to 
be determined is whether this encroachment is in the area pro- 
tected by lis pendens. This questión has been answered agesang 
in the several cases considered above. _ 


In tay opinion the act of anairen which ventures to assumo 
this potency is an act which satisfies all the requirements of pro- 
voking the application of is pendens. This act is not the antece- 


dent act whereby the right f» rem was given to the prior mortgagee.” 


No doubt the prior mortgagee purported to behave as if he was 
only realising that right fs rew. But as a matter of fact he 
failed to realise that right sb far as the puisne mortgagee is con- 
cerned. The right is still available as against the puisne mort- 
gagee if not otherwise barred and consequently it has not been 
realised. It is really the actual act of transference by the sale 
in execution of his decree against the parties to his suit which 
purports to give him the /ws possidendi by transferring it from the 
mortgagor as the interest in the property `of that mortgagor who 
was a party to the pending suit. The property no doubt was 


transferred to the prior morigagee by'the anterior act of mortgage. 


But it is neither that transfer nor any realisation of the right con- 
ferred by that transfer which is now in competition with the rights 
under the decrée in the pending suit. That transfer did not create 
any right to possess and it has not been as yet realised so far as 
the puisne mortgagee is concerned. It is another act of transfer 
deriving its potency from a decree in possession. This act of 


“or 


THE CALCUTTA LAW JOURNAL. [Von 77 


transfer took place during the pendency of the suiton the puitne 
mortgage and its authority is ascribable to a party (mortgagor) to 
that litigation, it being the transfer of his interest by the Court on 
his behalf. It is this act which purports to create rights in com- 
petition with the rights under the decree in the pending litigation. ` 
The rule of 4s pendens, in my opinion, extends its protection to such 
cases Of competition. 

It will not be accurate to say that a puisne mortgageo's right 
to the ultimate jus Zossidendi arises only after he redeems the prior 
mortgage. His right is only subject to hig Hability to redeem the 
prior mortgage. He can certainly realise his right without redeem- ` 
ing the prior mortgage. Only what he takes or passes by such 
realisation remains burdened with the liability. It is only when 
the prior mortgagee proceeds to enforce this liability by implead- 
ing bim as a party to his suit on the prior mortgage that the right 
of the puisne mortgagee becomes crippled and is postponed till the 
prior mortgage is redeemed. 

In my opinion the sale at the instance of the prior mortgagee 
without impleading the puisns mortgagee in his suit did not pass 
the jus possidendi free from the right of the puisne mortgages in 
respect thereof. It still remained liable to be taken in execution 
of the decree obtained by the puisne mortgagee. Had the first 
mortgagee purchased the jus possidendi either in execution of his 
decree without impleading the puisne mortgagee or by a private 


treaty from the mortgagor before the suit by the puisne mortgagee 


he would have been a necessary party to the puisne mortgagee's 
suit:under order 34, rule t, Civil Procedure Code as a person 
bavihg interest in the right of redemption." It is not necessary for 
me in this case to consider what defences would have been open to 
him in such & case and whether it would have been open to him 
there to ultilise his own mortgage asa shield. In the facts of the 
present case I am of opinion that the purchase by the defendants 
Noa. 3 to 6 could not affect the rights of the pun because of the 
operation of the rule of Hs perdens, 

In my opinion the lease by the defendants Nos. 3 to 6 in favour 
of the defendant No. 2 was equally hit by the rule of dis pendens. 
No doubt the mortgagor and consequently, the purchaser at the 
sale in execution of the decree on the first mortgage will have the 
right to grant certain leases under section 65A, T. P. Act. Bat 
this. power given by section 65A, T. P. Act, will not affect the 
application of the doctrine of is pendens. A transaction is affected 
by His pendens not because of any want of power in the parties in 


A. K. D. Gj P. 8 l | Appeal allowed, 


= E x "C d ! ee 
Vou 174) ` . HIGH COURT. 179 
respect of thé transaction, but because the pendency of the liti Cm. 
gation is made to affect the exercise of that power. Conse- 1943. 


quently the fact that new section 65 A empowers the mortgagor dau Jaman 
to create certain leases will not protect a lease granted by a mort- Mh. 
gagor in exercise of this power from being affected by the rule ‘Abali Median, 
of As pendens if such a lease is given pending a suit by the mort- Pal, Fo 
gagee. l l i yar 

`- This appeal also raises the vexed question of priority in regard 

to the right of possession, when the competing claimants are pur- 
chasers at execution sales under different mortgage decrees against 7 
the same mortgagor. In the view that I^ take of the applicability 


` of the rule of As pendens it is not necessary for me to enter into 


this other question. It seems, however, that where each of the 
two simple mortgagees files a separate suit, impleading his mort- 
gagor alone and not the other mortgagee and in exeeution sales 
different persons become purchasers, the priority of the date of : 
purchase gives priority of title to possession and if, as the present 

casé, the prior mortgagee -happens to be the prior purchaser and 

succeeds in getting possession, the section entitles him under 

certain circumstances to wield the prior mortgage as a shield to - 

an offensive attempt by the purchaser under the paisne mortgage s^. - 
Sailendra Nath v. Amarendra Nath (1) (Mitter and Khundkar JJ}; . x 
Sw, DAapubai Misir v. Chandra Nath Chakravarty (a) ; Guru- 

prosad Swkul v. Tarini Charan Debnath (3) ;Jagut Chandra De v. 

Abdul Raskid (4). “One such cricumstance seems to be that the 

prior mortgage is still enforceable in law against the left-out 


. puisne mortgagee. If, however, its enforcement is already. barred. 


by lapse of time, the shield is no longer available. In: the pre- . 
Mot ele thie fi nudiy of ce basda by lape Of jim toy auda : 
to the first mortgage. UNT 

In the result this appeal is allowed. The judgment - iud dics 
or the Conr of appesi: below aro sch aside and those of the Court of ` 
first ipstance are restored. 

The parties will bear their own costs In this appeal 

Leave to appeal under claus r$ of the Letters Patent ia prayed 
for and is granted. 


t 


$ 


(1) (1941) 73 C. L. J. 438 ; 45 C. W, N. 530. 

(2) (1938) 68 C. L. J. 429 ; 42 C. W. N. 7at. 

(3) (1938) 4a C. W. N. 1065. " M | : 
(4) (1934) 38 C. W. N. 1178. 7 «X 
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" Before Mr. Justice R. C. Mitter and Mr. Justice | 
4. S. M. Akram. 


, NRIPENDRA CHANDRA SAHA CHOUDHURY 
AMD OTHERS 
- ?. < 
Mp. ABBAS ALI AND OTHERS. 


Bengal Money Lenders Act (Act X B. C. of 1940), sections 30 (1), 96 (1), 
Proviso (i)—Principal of the original loan—Adjustment of loans taken by 
mortgage, which recited the grincipal of the loan at a date twelve years before 
stdi—Original loan, whether money actually advanced or the amount treated 
ug principal in the mortgage bond. 

A mortgage bond executed on the ard March, 1917 recited that the mort- 


_agors bad in the past taken different sums on simple bonds from the mortgages. 


It was stated in the mortgage bond that an adjustment had been made anda 
certain amount was agreed upon as the principal and the mortgage bond was 
executed with interest payable at the rate of twelve per cent per annum oo that 
amount. There wasa decree on the mortgage. The last application for execu- 
tion was made in 1637 and while it was pending the Bengal Money Lenders Act 
came into force. The mortgagor thereafter applied for rellef under section 36 
of the Bengal Money Lenders Act. The question arose what would be the 
4 principal of the original loan " in re-opening the transaction : 


Held, that the adjustment by way of mortgage closing previous dealings and 
creating new obligations having been entered into more than twelve years prior 
to the last application for execution (assuming that the last application for 
execution in 1937 wasa “suit” as contemplated by Proviso (1) of Section 36 (1) 
of the Money Lenders Aot), the adjustment cannot be re-opened by reason of 
Proviso (i) of Section 36 (1) of the Bengal Money Lenders Act. The principal 
f the original Joan contemplated by section 30 of the Money Lenders Act would 


- be, therefore, the amount which was treated by the parties as the principal for 


the purpose of the mortgage and not the money actually advanced by the decree- 


Fagabandhu De v. Abthoy Kumar Sil (1) referred to. 
When the suit is on a mortgage, the decree on re-opening will be that in 


l default of payment of any instalment the plaintif will have the right to apply 


for final decree in accordance with the provisions of section 34, sub-section (1), 
clause (a), sub-clause u of the Bengal Monoy Lenders Act. 


"Appeal by the Mortgagee in No.:59 and by the Mongagoi 
in No. 210, 


*Appeals from Original Decrees Nos. 159 and aio'of 1941, agalàst the debrote 


of B, Mookherjee, Esq., Subordinate Judge, rst Court, Mymenaingh, dated the - 


27th Eebruary, 1941. 
(1) (1942) 25 C. L, J. 485. 


a 
- 
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Application by Mortgagor under section 36 of the Bengal Money 
Lenders Act, De 

"The material facts will appear from tbe judgment. 

Messrs. Jatindra Nath Sanyal and Sib&ali Bagchi for the 
Appellants in Appeal No. 159 and for the Respondents in Appeal 
No. 210. i 

Messrs. Urukramdas Chakravarty ond Sharfuddin Akmed for 
the Appellants in Appeal No. aro and for the Respondents in 
Appeal No. 159. 


C. A Y. 

The judgments of the Court were as follows :— 

Mitter, J. :— These two appeals, the first by the morigagees 
and the second hy the mortgagors, arise in a suit to enforce & 
mortgage dated the 3rd March, 1917. The suit was instituted on 
the'a3rd December, 1929, for the sum of Rs. ri197-o-o which 
represented the principal, as stated in the mortgage bond, and 
interest calculated up to the date of the institution of the suit at 
the rate provided for in the mortgage bond. The preliminary 
decree was passed on the gth July, 1930, and the final decree on 
the 8th November, 1930, for a sum of Rs. 12815-4, which included 
Rs. 1124-6 awarded as costs. There were some infructuous appli- 
cations for execution. The last application for execution, in the 
course of which the question involved in these appeals arose, was 
‘made on the 27th January, 1937. This application sas stayed for 
a time by the Debt Settlement Board, but ultimately the stay lapsed,. 


as the debtors’ application to the Board made under section 8 of- 
the Bengal Agricultural Debtors Act was dismissed. This appli 
cation for execution was pending when the Bengal Money Lenders’. 


Act, X of 1940, came into force. The mortgagors thereafter 
applied for relief under section 36 of the last mentioned Act, which 
will hereafter be referred to as the \ct. The learned Subordinate 
Judge has allowed the application. He has re-opened the preli- 
minary and thé final decree passed on the gth July and 8th 
November 1930, respectively, and has passed a new preliminary 
decree for Rs. 6961, forthe principal and interest calculated up 
to the aand February, 1941, the date of the new preliminary decreed. 
He has awarded Rs. 698 odd as costs. The to‘al amount, namely 
Rs. 7659-12-4 has been made payable in five equal’ yearly ins- 
talments, the first of such instalments being made payable in 
Chaitra 1347 B.S. The decree has further provided that in 
default of payment of any instalment, the instalment unpaid will 
be recoverable in terms of section 34, sub-section (r) clause (b) of 
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the Act. In making the new decree the learned Subordinate 
Judge has taken Rs. 3781 to be the principal of the "original 
loan". He accordingly beld that Rs. 3781 only was recoverable 
as interest and as Rs. 600 had been paid by the borrowors towards 
interest, the decree was made for Rs. 6961. Both parties have 
preferred appeals against his decree. 

The material facts are as follows: Defendant No. 1, “Abbas 
Ali and Dulal  Bepary, the predecessor of the -other 
defendants, had borrowed from time to time sums of 
money on simple bonds from the plaintiffs’ predecessors, Hriday 
Chandra Seha Chowdhury and Bipin Chandra Saha Choudhary. 
For securing the moneys due on account of the principal and 
arrears of interest due on those simple money bonds the mortgage 
in suit (Exhibit 1) was executed on the 23rd March, 1917, by 
Abbas Ali and Dulal Bepary in favour of Hriday Chandra Saha 
Choudhury and Bepin Chandra Saha Choudhury. The: mortgage 
bond recited that the mortgagors had in the past taken the following 
sums of money on executing simple money bonds: (1) Rs. 30oo/ 
on the roth Kartick 1320 B. S. ; (s) Ra. aco] on the 21st. Kartick 
1320 B.S.; (3) Rs. roo] on the sand Kartick 1320 B. S.; 
(4) Rs. roof on the sgth Magh 1331 B. S. ; (5) Ra. 5o/ on the 
sth Magh 1322 B. S. and (6) Rs. 143/ on the zn Jaista 1322 B. S. 
Total Rs. 3593/ 

The mortgage bond further recited that after crediting pay-- 
ments made towards principal and interest and after remissions the 


. sum of Rs. 4484 was then due on the simple money bonds. A sum 


of Rs, 188 was advanced in cash at the.date of the mortgage bond. 
The sum tota] of Rs. 4484 -- Rs. 188 namely Rs. 4672 was agreed 
upon as the principal on which simple interest at the rate of 12 pt 
cent. per annum was made payable. 

The mortgagees admitted before the learned Subordinate Judge 
that the borrowers were entitled to relief. The learned Subordinate 


.Judge has also held that they are entitled to relie, The principal 


controversy before him, and before us, is, what must be taken to be 
the “principal of the original loan" for the purpose of passing the 
new preliminary decree ; whether (1) the sum of Rs. 4672 which was 
treated as principal in the ‘mortgage bond or (a) Rs, 3593/+ Rs. 
188/ - Rs..3781 or (3) a sum less than Rs. 3781. 

Before the learned Subordinate Judge the borrowers daea 


_ that Rs. 3593 had not been actually: advanced by the lenders on 
- the simple money bonds but a lesser sum, inasmuch as the simple 


money bond for Rs. goco, the first item recited in the mortgage 
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instrument, was a renewed bond. They led evidence in support of 


their contention on the point. The mortgagees on the other hand ~ : 


193. 
Civit, 
1943 


said that as the mortgage transaction cannot be reopened in view of : [E 


. the first proviso to section 36, sub-section (1) of the Act, it being 
beyond twelve years “of the suit", the principal must be taken to be 
what has been agreed upon by the parties in the mortgage instru: 
ment, namely Rs, 4672. The learned Subordinate Judge has over- 
ruled both these contentions. He has taken, as I have already 


stated, the sum of Rs. 3781 to be the principal of the original 


loan. For overruling the ‘contention of the borrowers he held 
that as the adjustment recorded in mortgage instrument cannot be 
re-opened in the view of that proviso, the borrowers cannot say. 
that Rs. 3coo was not.the actual advance on the quesconed simple 
money bond. He accordingly proceeded upon the recital of the 


mortgage instrument in fixing Rs. 3781 as the principal of the loan. © 


In his judgment however, he gave no reasons for repelling the con- 
tention of the mortgagees. 

The mortgagors do not challenge before us the finding « of the 
learned Subordinate Judge, but the mortgagees-do. They urge 


that Rs. 4672 has to be taken as the principal of the original . 


loan. 
The parties have proceeded before us on the footing that the 


first proviso to section 36, sub-section (1) of the Act prevents the. 


re-opening of the mortgage. That is the conclusion o? the learned 
Subordinate Judge and that conclusion would be right if the “suit” 
mentioned in that proviso would include the application for execu- 
tion, which in this case, was made in 1937, that is beyond twelve 
. years of the mortgage. That view is in accord with what has been 


said by a Division Bench in Jagadandhu De v. Ahkshoy Kumar Sil- 


(1), to which my learned bróther Akram J. was a party. As the 

point has not been argued before us I do not express any opinion 

but proceed upon tbe footing that the interpretation put upon the 
proviso in that case is correct. 

The word “principal” has been defined in section a (16) of the 

” Act. Unless there is anything repugnant in the subject or context 

, it means the amount actually advanced to the borrower. When 

for the purpose of granting relief to the borrower s decree is re- 

` opened, a new decree must be passed and that thar decree must 

be passed in conformity with the provisions of the Act. No in- 


terest exceeding the principal of the “original loan” or exceeding ` 
the principal then outstanding can be pee [Section 3o, suh- 


(0 (1942) 75 C. L. J. 485. ^ TE 


Md. Abbas ALL: 
Mitter, F.. 
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section (1), clauses (a) and (b)]. Ordinarily the principal of the 
original loan must be taken to be what had been actually advanced 
at the time of the first loan, not what has been regarded or treated 
by the parties as principal at the time of renewals. But that 
meaning must give way if it conflicts with the first proviso to sec- 
tion 36, sub-section (1). The mortgage which we have before us 
proceeds upon an adjusimeht then made. Tt. has purported to 
close previous transactions and has created a new obligation. The 
adjustment cannot accordingly be re-opened. In it an agreement is 
also embodied by which the parties agree to treat Rs. 4484 plus 
Rs, 188 i. e. Rs. 4672 to be the principal. That agreement cannot 
also be re-opened by the Court. If there had been no recital in 
the mortgage instruments that Rs. 3593 was the amount advanced 
on the simple money bonds the borrowers would not have been 
able to go behind the statement as regards principal as contained 
in the mortgage instrument. In my judgment the fact that the 
original advance has been stated therein by way of recital would not. 
make any-difference, for if the recital be given effect to for the - 
purpose of ascertaining the principal on the footing of actual 
advance the agreement aè contained in the mortgage instrument 
would be nullfied. As that agreement,cannot be touched, the 
“original loan" must be taken to be what is secured by the mort- 
gage instrument. The definition as given in section 2 (16) must 
therefore give way as being repugnant to the subject. "Though no 
reasons have been given on this point in Jagabandhu Des case (t), 
this was what was done in that case. The decree of the learned 
Subordinate Judge is accordingly modified. The mortgagees would 
be entitled to Rs. 4672 by way of principal and +(Rs. 4672— 
Ra. 600) by way of interest, that id Rs. 8744 on account of principal 
and interest. 

The mortgagees haye A two other points, namely : (i) that 
the lower Court in the exercise of its discretion ought to have 
awarded as costs the same amount which had been awarded in the 
original decree ; and (ii) that the decree as passed is not in 
accordance with law. 

In my judgment both these points ought to succeed. ` 

` Sub-section (2) of section 35 of the Act gives power anda dis- 
cretion to the Court to give costs in respect of the re-opened 
decree. In this case the re-opened decree was passed as-far back 
as 1930. Atthe timeof the institution of their suit the plaintiffs 
were entitled to get a decree for the sum claimed in the suit. ERES 

o (1942) 75 C. L. J. 48$. 


- 
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were justified accordingly in paying the amount of Court fees 
which they paid on their plainte The sum alone exceeds the sum 
of Rs. 698 which the learned Subordinate Judge has given as costs | 
in respect of the re-opened decree, and accounts for more than 
three-fourths of the amount of costs originally decreed. The 


defendants by recourse to questionable tactics have prolonged the, 


execution proceedings beyond 1st January, 1939. In these cir- 
cumstances, I think the sum of Rs. 1124/6 ought to be awarded 
as costs in respect of the re-opened decree. The preliminary 
decree accordingly would be for the sum of Rs. 9868/6 plus the 
balance of the costs of these appeals which would be due to the 
plaintiffs, — — 

In this appeal the defendants contend that at fist: ten Me 
instalments ought to have been given. There is no justification 
for their prayer. The substantial part had been borrowed before 
1917. The mortgage was executed in rgr7 and only Rs. 600 had 
been paid up to now. They have substantial income from land 
and business. Butaslam increasing the amount decreed by the 
learned Judge, Iam prepared tp give them seven yearly instal- 
ments. The first instalment awarded by the learned Subordinate 
Judge was due in Chaitra 1347 B. S. and the second is about to 
become due. In these circumstances, I direct the first instal- 
ment to be Rs. 2000 to be paid within Bysack 1350 B. S and the 
balance to be paid in six equal annual instalments payable within 
Bysack of each year. 

The decree made by the learned Subordinate Judge is not in 
accordance with law. As the suit is on a mortgage the decree, 
would be that in default of hny payment of instalment the plaintiffs 


would have the right to apply for final decree in accordance with’ 


“the provisions of section 34, sub-section (1), clause (a), sub-clause 
(if) of the Bengal Money Lenders Act. 


The result is that both. the appeals are allowed. The opel: 


lants in each of the appeals would.get from their opponents the 

costs of the court-fees and the paper-book costs. 'The costs are 

to be set off against each other. The balance that may be found dué 

to the-plaintiffs appellants would be added to the preliminary-decree 

on the mortgage No hearing-fee is awarded to any of the Diet 
Akram, J. c agree. 0X 

à K D. G. | . Ape allowed, 
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Bofors Mr. Justice B. N. Rau and Mr. Justice 
C. C. Biswas. - i 
SRIMATI KHATUN JINNAT SAHEBANI 
AND ANOTHER 
v. 


-— 


ISHA PROKASH GANGOOLI 
_ AND OTHERS," 


Bengal Tennncy Act (VIII of 1885), Schedule III, Article 3, scope ef— 
“ Disjossssslen ",. if must be  dispessession”’, by landlord as such— 

Dispessrssion through machinery of Court, if falls owiside the Article. 

The plaintiffs, in 1949 and again in 1930, purchased portions of a raiyati 
holding held under the defendants. Nos. Y to 3. In 1931, the landlords, defen- 
dants Nos, 1 to 3, brought a rent-suit against the raiyatsof the said holding 
kaving out the plaintiffs, The landlords obtained a decree and purchased the 
holding in execution. Thereafter they served a notice under section 167 of the 
Bengal Tenancy Act for annulling the under-raiyati under the mid bolding. 
They gota decree for ejectment and eventually, on May 12, 1935, took possos- 
sion of the holding through Court. On July 26, 1937 the plaintiffs brought 
the present sult for a declaration that their interests were not affected by 
the proceedings in the rent suit and for recovery of possession. It was found 
that the earlier purchase had not been recognised by the landlords, defendants 
Nos. 1 to 3. The crucial question that arose On these facts was, whether the 
sult was barred by limitation under Article 3 of Schedule III of the Bengal 
Tenancy Act, asit had been brought more than two years after the date of 
disposeession. Before the High Court it was argued that “ dispossession " in^ 
the third column in Article 3 of Schedule II of the Bengal Tenancy Act means 
~ dispossession " by the landlord as landlofd and dispossession in the present 
case not by the plaintiffs’ landlord at all as the purchase had not been recognised 
by the landlords, tbe defendants Nos. 1 to 3, It was also argued that dispossee- 
sion by the landlord through the machinery of the Court, as in the present case, 
ls outside the scope of the article, On these grounds, it was contended that 
Article 3 of Schedule I of the Bengal Tenancy Act did not apply 
to the present case and that the sult was not barred by limitation: ` 

Held, that the suit was barred p sree ia 
Tenancy Act. 

Appeal by the Plaintiff 


Suit for recovery of possession of a ralyati holding. 
Mr. Jitendra Kumar Sen Gupta for the Appellant. 
* Appeal from Appellate Deorsa No. 18$ of 1940, against the decree of 


. D. N. Pal, Esq., Subordinate Judge of Zillah Noakhali, dated the agih Septem 


ber, 1939, reversing that of Sudhir Ranjan Ghosh, Esq, Munsiff, 3rd Court, 


"Lakshmipur, dated the 3rst August, 1998, 


Vor. }7.] niot couri. 


Messrs. Hiralal Chakravarty and Kshetra Mokan Chatterjes 
for the Respondent, 

f ` . C. A V 

The judgment of the Court was as follows :— 

Rau, J. :—This appeal is by the plaintiffs ina sait brought by 
them for recovery of possession of a raiyati holding. The holding 
originally belonged to one Ana Mia, who held it, £s to 12 annas, 
under defendants Nos. r to 3, and as to the remairing 4 annas, 
under defendant No. 17. After Ana Mis's death, >y successive 
devolutions, 7 annas odd of the raiyati interest passec to defendant 
No, 11 arid 4 gondas odd to defendant No.9. On May t9, 1922, 
plaintiff No. 1 purchased the interest of defendant No. :;. This 
was before raiyati holdings were transferable under the Bengal 
Tenancy (Amendment) Act of 1928. Then on January 25, 1930 
after the aforesaid Act plaintiffs Nos. r and 2 purchased the interest 
of defendant No. 9. Under the raiyati holding, plair tiff No. 2 and 
one Aminulla had the entire under-raiyati interest, and they. were 
in possession through certain dargadars who had executed &a£w/iyats 
in their favour. In 1931, defendants Nos, 1 to:3 brouzht a rent suit 
against defendants Nos. 4 to 14 (making defendamt No. 17°a 
proforma defendant) on the footing that they were tte entire body 
of raiyats On July 29, 1931 they obtained a decree against 
defendants Nos..4 to 14, and on February ro, 1932, tt ey purchased 
: the holding in execution. On July 30, 1933, they se-ved a notice 
under section 167 of the Bengal Tenancy Act on Aminulla for 
annulling the under-raiyati interest. On July as, 1924, they gota 
decree for ejectment against Aminulla and some of the jurgadars. 
On May 12, 1935, they took possession of the land through the 
Court and took Aadwityats from some of the dargadarz who were in 
possession, On July 26, 1937, the plaintiffs brought the present 
suit for a declaration that their interests were not affected 
by the proceedings in the rent suit and for recovery of 
possession, . 

The Munsiff who tried the suit found (1) that defendants Nos, 1 
* to 3 were bound to recognise plaintiffs Nos. r and a. ae their tenants 
haying been duly notified of the purchase of 1930 ; (1) that as these 
plaintiffs were left out of the rent suit, the decree of z931 obtained 
by defendants Nos. r.to 3 was merely a money decree ; (3) that the 
sale in execution of the decree passed only the rizht, title and 


interest of the defendants in the rent suit ; (4) that ihe rightsof  . 
the plaintiffs under the purchases of 1932 and 1930 were &ccord-^ c; 
ingly unaffected by the sale. But he took the view cat as regards ^ 77 
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the second of the two purchases, the plaintiff claim to recovery 
of possession was barred by Article 3 of Schedule III to.the Bengal 
Tenancy Act. This article prescribes a special limitation of a years 
from the date of dispossession and this suit had been brought more 
than 2 years after that date. As regards the earlier purchase by 
plaintiff No. 1 the Munsiff had held that since the transfer had not 
been recognised by the landlords defendants Nos. 1 to 3, the 
relationship between the parties at the date of dispossession was 
not that of tenant and landlord, therefore, disposeession in respect 
of this share of the holding was not by the plaintiffs’ landlord and 
so the special limitation did not apply, the ordinary limitation of 
r3 years being applicable. Accordingly he decreed this part of 
plaintiff No. 1’s claim. 

In appeal, the Subordinate Judge took the view that the claims 
in respect of both the purchases were barred by limitation. He 
considered that as the plaintiffs were tenants of defendants Nos. 1 | 
to 3 by their purchase of 1930, they were in the position of tenants 
at the time they were dispossessed of the holding ; the same persons 
could not, he said, be treated as tenants in respect of one share of 
the holding and trespassers in respect of another. Disposseesion 
in respect of both shares was thus by the landlords and the spec al 
limitation prescribed by Article 3 of Schedgle III to the Bengal 
Tenancy Act applied. r i 

The'crucial question in tbe case is this question of Hiinitation, 
"According to both the Courts below, the dispossession took place 
in May, 1935 (Baisakh 1342 B. 8) and the present suit was brought 
in July 1937. 

Article 3 of Sekadula TII of the Bengal Tenancy Act is in‘the 
‘following terms :— 





‘The argument on behalf of the appellants is that dispossession 
here means dispossession by the landlord as landlord and that 
'dispossession by the landlord through the machinery of the Coart, 
Tinte present case, is Qutside ‘tha seope of the article, This 
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contention applies to both the purchases. A further argument 
advanced is that as regards the purchase of 1922, the disposseasion 
was not by the plaintiffs! landlord at all, as the purchase had not 
been recognised by defendant’ Nos. 1 to 3. 

< The cake law on this subject has not been uniform. All the 
cases in this Court up to 1927 have been considered in the judg- 
ment of a Special Bench to the Patna High Court in Gafadhar 
Ray v. Ramsharan Gope (1) and it has been pointed out there 
that from 1897. to 1913 the current of decision was one way, while 
the tendency since 1914 has been the other way. The earlier 
decisions held that dispossession by the landlord through the 
intervention of thé Court was outside the article, while the later 


tendency has been to hold that it is within the article’ Since the 


aforesaid judgment, there have been‘ at least 3 more cases in this 
Court: Gostabehari v. Amiya Kumar (2), following the earlier 
line ; Sheikh Alam v. Atul Chandra Roy (3) and Shashi Kantay, 
Nayjan Bewa (4), following the later line. In this state of the 
authorities we might have felt constrained to refer the matter to 
a Full Bench, but for the circumstance that section 43 E of the 
Bengal Tenancy Act, which was inserted in 1928 and amended'in 
1938, throws new light on the subject We must remember that 
the words in the third column of Arcicle 3 of Schedule III are 
merely “The date of dispossession". The words “by tke landlord” 

have been read into the article, because of the limitation imposed 
upon the provisions of the Article by the preamble to the Act, 
which says that the Act is intended to amend. anc consolidate 
certain enactments relating to the law of landlord and tenant 
[Brojo Kishore Mahapatra v. Saraswati Dassi (5) | Accepting 
this limitation as necessary, let us see how much it implies. It is 
here that the new section 48 E comes to our aid. EDA section as 
amended in 1938 runs : 


“When a landlord has ejected an EEEE on the ‘grounds 
specified in clause (c) or clause (d) of section 48 C, the under- 
raiyat may apply to the Court by which the decree for ejectment 
was passed to be put in possession of the balding frox which he 
was ejected by way of restitution if, within four yéars of the eject- 
ment, the landlord sublets the holding or any porron thereof; 
and thereupon the Court may, if satisfied -after inquiry that the 


landlord did not use the land for his homestéad, or for cultivation 


* (1) (1939) I. LR. 9 Pat. 788. (2) (1935) 40 C. W. N 135. 
` (3) (1988) 40C. W. N. 173. (4) (1942) 46 C. W. N. 938 
4 | (5) (1902) 6 C. W. N. 333. m 
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hy himself or by hired servants or by members of his family or 
with the aid of partners, order a recovery of possession on such 
terms, if any, with respect to compensation to the persons injured 
as to the Court olay seem just.” 

Let us note the opening words. ‘When a landlord has ejected”. 


` But section 89 says “No tenant shall be . ejected from his tenure 


or holding except in execution of a decree”, Clearly then, the 
Act regards the landlord as ejected the tenant even when he does 
so, by process of Court, as he has to ; otherwise the opening words 
of section 48E would be meaningless. If so, we may legitimately 
regard the landlord as dispossessing the tenant even when he does 
so by the machinery of the Courts. In this respect the new pro- 
vision may be said to have affirmed the tendency of the later, 
rather than the earlier decisions of this Court. There is another 
point on which the new section throws some light. Suppose a 
landlord, having ejected undertenant A, sub-lets the holding to 
B within 4 years of the ejectment. The section says that in these 
circumstances, A may recover possession. Now at the time A 
applies to Court for restitution he is not the tenant of the land- 
lord: B is the tenant. Nor was A the tenant even at the date of 
ejectment, for the ejectment was on the ground that the tenancy 
had already terminated by efflux of time [ section 48 C (c) ] or 
already been terminated by notice [ section 48 C (d) ]. What can 
be said is that the landlord is the landlord of the holding of which 
A seeks possession. If such is the position with respect to a 
provision in the body of the Act, there is no longer any warrant 
for the assumption that the dispossession contemplated in Arti- 


cle 3 of Schedule III is dispossession bya person who was the’ 


plaintif"s landlord at the date of the dispossession ; it should be 
sufficient if the dispossession was by the landlord of the holding 
of which the plaintiff seeks to recover possession. 

. The difficulties on this subject have really been created by 
case-law. Case-law, having first inserted the rather vague words 
“by the landlord” in the third column of Article 3 as being re- 
quired by the scheme of the Act, then proceeded to interpret words 
and sometimes interpreted them with a strictness not warranted 


by anything contained in the Act. Hence the rule, sometimes: 
followed and sometimes not, that -dispossession must be not only 


by. the landlord but by the landlord gwa landlord. We venture 
to think that at least some of the difficulties may be avoided by 
& more precise formulation of the words which the scheme of the 
Act can be said to ‘require in Article 3. We would suggest that 
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the most the scheme of the Act requires is that we should read’ 
the entry in the third column of Arcicle 3 as if-it ran, “The date | 


of dispossession, provided that the dispossession was be a person 
who at that date wasa landlord of the holding to which the land 
is claimed by the plaintiff to appertain, irrespective cf whether the 
dispossession was effected directly or“ through the a gan of 
a Court or otherwise”. 

Let us now apply these considerations to the case batts us. 


Here, at the date of the dispossession, defendants Nos. 110 4 were - 


undoubtedly landlords (along with defendant No. 17) of the hold- 
ing of which the plaintiffs claim a share. Further, the disposses- 
sion was by these landlords, albeit by the -machinery of the Court. 
Therefore, Article 3 applies and the suit is barred by limitation, 
whether in respect of the share purchased by pleintiff-No. 1 in 
1923 or the share Pusan by the phe Hos. 1 and s 
in 1930. 

The appeal is accordingly dismissed. Each party will bear its 
own costs in-this Court. 

Biswas, J. :—1 agree. 


P.8; A X D. G Appeal dismissed, 


Before Mr. Justice A. G. R. Henderson. 


RANI PROVA ROY 
v. 
SUBHASH CHANDRA BISWAS.* 


Bengal village Self-Government Act (V of 1919), section 37—' Occupier^", 
meaning ef—A mere licensee, if such “occupier —Byildiug—Hwusband, 
ounsr and wife separately assessed—Baithahbhana used as ofice by Gomosta 
who werks for both—Wi/e ce-sharer with kusband in respect of oemindary— 
Assessment of the room, if legal, 


The plaintiff and her husband were separataly aine On account of a 
certain building within the Union. The plaintif wasa co-sharse with her hus 
band in a certain remindary. The Baitkekkhama of the bulling was used as 


*Appeal from Appellate Decree No. 1010 of 1940, against the de&ree of J. 
N. Basu Ray, Esq., Subardinate Judge of Zillah Nadia, datec the a1st March, 
1940, affirming that of H. B. Bose, Esq. Mansit of Moherpur, daded the 7th 
July, 1939. 


4 
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an office by the Gomasta, The latter worked for the hushand, the actual owner 
of the building. There was no proof that according to the terms of service 
between the plaintiff and the Gomasta the latter was to bold his office In 
that particular place or that she requested to allow him to do so, The ques- 
thon arose as to whether the plaintif was a licensee or an “ocoupler’ within 
fha mening bi action Sp ob sho Bengal Village Salagine Act and could 
bà assessed separately :. 

Held, that sho was not a ‘licensee’ noc an "— and so could not be 
soparately asscoged. 

The word, **occaplec" in section 37 of the Bengal Village Self-Government. 
Act ponnotes at least that the person in question has a right oí some kind to be 
there, 

Appeal by the Plaintiff. 

Suit for a declaration that the assessment by Union Board is 
witra vires and for an injunction restraining the defendant from 
realising anything under it. 

Messrs. Sarat Chandra Janak and Hiran Kumar Roy for the 
Appellant. 

Messrs. Paresh Nath Mubherjec (Jr. ) and Sukumar Ghose for the 
Respondent. 

. The judgment of the Court was as follows :— 

This appeal is by the plaintiff and raises the queation of the 
interpretation of the word “occupiers” in section 37 of the Bengal 
Village Self-Government Act. Both the plaintiff and her husbend 
have been separately assessed on account of a certain building 
within the Union., Both of them instituted suit to challenge the 
assessment. No appeal has been preferred against the decree of 
the learned Munsif in the husband’s suit. 

There is now no dispute as to the*facts:; The plaintiff is a 
co-sharer with her husband ina certain zemindary. The Baithak- 
khana of the building in question is used as an office by the 
Gomosta. On these facts it has-been molt. that the plaintiff is an 
occupier of the building. 

If I have correctly understood the judgment of the leamed 
-Munsif, he held that an occupier must be something higher than 
a licenses, but that the plaintiff was so. The learned Subordinate 
Judge, on the other hand, held that a mere licenses would be an 
occupier. 

The term has not been defined in the Act. But I see grave 
practical difficulties if a mere licensee is held to be an occupier. l 
In.the Oxford Dictionary the word “occupier” is defined “a per- 
son in possession, especially of land or house, holder, occupant”, | 
In my judgment the term connotes of least that the person in 
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question has a right of some kind to be there. Applying this test 
to the facts of the present case, the plaintiff is not an occupier. 

But even adopting the interpretation made by the learned 
. Subordinate Judge it is difficult to see how it can be ssid that the 
plaintiff is a licensee. The actual licensee is they Gamosta. He 
works for the plaintiff's husband—the actual owner of che property. 
There is nothing to show that the plaintiff is in any way respon- 
sible. It is not suggested that one of the terms of he contract 
of service between her and the Gomosta is that he should held his 
Office in this particular place or that she requested her husband 
to allow him to do so. On the facts found by the karned Sub- 
ordinate Judge it cannot be said that she is the licensee of her 
husband with regard to this room. 

` The appeal is accordingly allowed, the decree of the lower 
appellate Court dismissing the suit is set aside and the plaintiff 
will be given a declaration that the assessment is Za vires and 
an injunction restraining the defendant from realis ng anything 
under it. 

As there is no foundation for her allegation that tke defendant 
was actuated by improper:motives in making the amesanent, 1 shall 
not allow her any costs. 

Leave to appeal under section 15 of the Letters Patent is granted 
on the undertaking by Mr. Mukherjee that the responcent will not 
ask for costs. D 


P. 8; AK. D. G. Apal allawed, 
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Bofors Mr. Justice B. K. Mukherjea and Mr. Justice 
R. B. Pal.. 


GAJANFAR ALI KHAN AND ANOTHER 
v. ` 
THE PROVINCE OF ASSAM AND OTHERS.“ 


Assam Land and Revenue Regulation (Regulation I of 1886), sections 6, y1— 
Title by adverse possession, if an incumbrance—Reasens for judgment in 
proceedings not inter parties, if relewant or admissible—Sudgment not inter 
ee sU Mak he ele Ba 
if admissible in evidence. 

Where lands are shown to have been Included in permanently Perna 
title by adverse possession either by some private persons under the Government 

Or by the Government direct will bean inoumbrance within the meaning of 


- section 71 of the Assam Land and Rerenue Regulation, 1886. 


Findings of fact in or reasons for the judgment are Irrelevant and nat 
admissible in litigation between other parties. 

Govinda Narayan Singh v. Skamlal Singh (1) and — M 
(a) followed. — - 

Judgment not Inter partes may be relevant under section 11 of the Evidence 
Act if the fact that there was litigation orthat asa result of the litigation 
plaintiff in that suit; for Instance, recovered possession. The jodgment will be 


evidence only to the extent of showing the existence of these facts. 


Assuming that a suit is a transaction within the meaning of section 13 (a) of 
the Evidence Act the existence of the suit itself. will be a relevant fact and for 
this parpose the jodgment will be evidence to show the factum of the suit as 


"also to show its nature and scope so as to enable the Court to see whether or 


not It can be mid that by it the right in question was claimed, recognised, 
asserted oc denied. Tho suit might also be “an Instance in " which certain 
rights may have been claimed or recognistd eto. within the meaning of 
section 13 (b) of the Evidence Act. In that case the judgment will be admissible 
in evidence only for the limited purposes of the clause, namely, to prove “ the 
Instance, ” 

Chittas not prepared for public purposes are not admissible in evidenoe, ^ 

Appeal by the Plaintiffs. 

Suit for recovery of possession. 

The material facts will appear from the judgment. 

Dr. Naresh Chandra Sen Gupta and Mr. Hemendra Kumar Das 
for the Appellants, 

-* Appeal from Appellate Decree No. $52 of 1940, against the decree of 
N. L, Hindley, Esq., District Judge, Sylhet, dated the a3rd September, 1939 
modifying the-decree of Sachi Kanta Roy, Esq., Adilitional Subordinate Judge, 
Sylhet, dated the 31st May; 1939. 

(1) (1931) L. R. 581. A. a5 4 35 C. W., N. 521 ; $3 C. L J. 330. 

(a) (1915) ag €. L. J. 583 (58g). 

? 
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Dr. Sarat Chandra Basak and Messrs. Rama Prosad Mookeree, ~ 


Paresh Lal Shome and Satyendra Kisor Ghose for the Respondents. 


Mr, Upendra Kumar Roy for the Deputy Registrar. 

The judgment of the Court was as follows — 

Pal, J. :—This appeal is by the plaintiffs in a suit for the reco- 
very of possession of the disputed lands or a declaration that the 


1079 
same appertain to Taluk No.——~Bakar Mahmud. 
i 7 


10 
The Taluk Baci sold for arrears of revenue on sand 
7 f 
September rgar and was purchased by the plaintifs at that sale. 
This sale was confirmed on 17th July, 1922 and the plaintiffs took 
delivery of possession of the Taluk on roth June, 1923. The 
present suit was instituted on 17th July, 1934. 

The plaint related to thé lands of several Moujas. The 
appeal before us however relates only to the lands of Mouja 
Baneshwarpur. 

As regards these lands the case of the plain NK tn ce 
plaint is:— 

i. That from the time of the Laer settlement lands 
measuring 111 Acres 1 Rood 26 Polesand recorded as Residue 
Chak ( wé) in Thak map No. 3992 relating to Mouja 


1079 
"Baneshwarpur appertained io the Taluk No.—— Bakar Mahmud : 


: EN 
(Para 4 oftheplünt. |, 
a. That the principeldefendants taking advantage of ‘their 
. position as previous proprietors of the Mehal kept.the sd out 
of possession of this land. t 
"Three -sets of defendants contest this claim. The defendant 
“No. 104, the Secretary of State for India in Council (now, the 
Province of Assam) claims this as -Illum lands. The defendants 
Nos. 122,.t0 140, 142 and 143 claim portions of the land as apper- 
taining to their separate accounts carved out of the Taluk No. 1079. 
"The defendants Nos. 44-46, 51, -52, 55-64, 68-81, 84-87, 90, Ior 
cand 163 are the settlement-holders from the Government as Illum 
The case of the defendant No. o4 (now, the Province of Assam) 
is to be found in-paragraphs 9, 12 to 15 of its written statement, In 
‘paragraph 9 the defendant asserts that the Thak ‘Survey is full of 
.ingccur&ciés, Paragraphs 1a and- z3 run as follows > 


rasa 
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14. “The lands claimed as appertaining to the residuary 
Chak of Mouza Baneshwarpur, were really Illum, i. e, unsettled 
land, and were surveyed as such by Lt. Fisher inthe year 1244 


_ B.S, which was long before the date of the Thak Survey. These 


lands have since been treated all along as Illam lands, and has 
been included in all the later Illum surveys made from time to 
time. Itappears that as far back asin the year 1848, these lands 
were settled with one Dhan Ram Gosh and others for a period of 
ro years. A dispute having arisen in that connection, the said 
Dhan Ram Gosh and others ultimately instituted a suit in the 
Court of the Sadar. Munsiff at Sylhet, being Suit No. 172 of 186a, 
claiming those lands as Illum (unsettled lands). The said suit 


‘was decreed in favour of the plaintiffs and the decree was up- 


held on appeal by the District Judge as wellas by the High 
Court. . . 

13. “It appears that in late years the said lands of Mouza 
Baneshwarpur. along with other lands were settled first with Raja 
Ram Gosh and others under Patta No. 58368/17 for a period of 
15 years from 1285 to1299 B. S. and subsequently to that to 


‘various other people under similar periodic Pattas, and were 


possessed as such by the settlement-holders. The lands are still 


` in the possession of the settlement-holders under the Government 


and the owners of Taluk No. 1079/7 Baker Mahmud never claimed 
or possessed them. ” i 


Paragraph 14 isa mere repetition of the statements contained 


in paragraphs 12 and 13 and in paragraph 15 it is stated :— 


‘The plaintiffs as purchasers at a sale for arrears of revenue are 
only entitled to the Taluk as it existed at the date of the perma- 
nent settlement. The fact that the disputed lands were shown in 
the Thak Survey within the ambit of the plaintiffs Taluk is not 


` necessarily evidence that it was so included at the time of perma- 


nent settlement. But in the present case, the history of these lands 
prior and subsequent to the Thak Survey completely demolishes 
any presumption arising out of the papers relating to the said 
survey. ” : 

Paragraphs 13 to ao of the written statement by the second set 


“of the defendants named above (namely the defendants Nos. rae 


to 140, 142 and 143) contain their case. According to them 
separate account No.3 Mahammad Nazim was carved out of 
Taluk No. 7 Bakar Mahmud in 1883 in respect of land of Mouta 


: Lakshmipur and separate account No. 8 Gouri Singh was carved 


out in respect of lands of. Mouzas Baneshwarpur and Lakshmipur 
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in 1885 and portions of the residuary Chak of Moura Baneshwarpur 
were allotted to these separate accounts. 

The settlement holder defendants (such as. the- defendants 
Nos. 44, 44 (ka), 45, 46, 51, 52, 54 to 64, 68 to 81, 84 to ror and 
103) in their written statements assert that the Thak of Mouza 
Baneshwarpur is erroneous and that the disputed lends do not 
appertain to the plaintiffs mahal. 

On these pleadings 14 issues were raised. Of these issue No. 6 
is the only issue material for the purposes of the present appeal. 
This issue is: 

“ Have the plaintiffs their alleged title to the lands of mouza 
Baneshwarpur and Baharpur?" ` 

The issues were framed on rst May, 1935. On 24th May, 1935, 
the plaintiffs filed a petition praying for a local investigation. On 
8th June, 1935, the plaintiffs and defendant No. 104 filed the docu- 
ments to be relayed by the commissioner. On 8th July, 1935, the 
Court made the order appointing a Commissioner far local investi- 
gation in the following terms :—" It is necessary in'this case to issue 
& commission to ascertain the lands in suit and also the lands 
covered by the different separate accounts carved out of the original 
mahal. It is therefore ordered that a commissioner be appointed 
to hold a local investigation in the matter. The commissioner is 
directed Zo survey the lands of the disputed mahal, to prepare a map 
and £o ascertain the lands of the separate accounts: appertaining to the 
mahal as claimed by the defendants....... dert 


The commissioner prepared two maps for monza Baneshwarpur. 
The commissioner says:—In mouza Baneshwarpur as I had to com- 
pare a large number of survey papers and documents on behalf of 
the defendant No. 104 I baye drawn the comparative map of 
the disputed residuary Chak on an enlarged scale of 32"- 
1 mile". 2 

In mouza Baneshwarpur TA commissioner found five different 
residuary Chaks all of which were claimed by the plaintiffs. He 
numbered these chaks and found that Nos. I and III wholly and 
Nos. [I and IV substantially fell within the separate accounts, but 
that practically the whole Block No. V fell outside the separato 
2ccounts. 

-The defendant. No.. 104, the Secretary of State, claimed only this 
Block V as Illum land. 

In support of their claim the plaintiffa relied on the Thak papers, 

_the records of the proceedings for opening the separate aecount out 
of the original. manal Taluk Bikar Mihuai and on the Halabadi 
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Chitta of Mr. Tucker. According to them this Halabadi survey was 
older than the alleged survey of Lt. Fisher of 1244 B. S. 
The defendant No. ro4 relied on the following papers :— 
1. Chitta dated 1244 B. S. 

2. Decree in Title Suit No. 153 of 186r. 

3. Map, Field Book and Chitta of 1870-71. 

4. Kabuliyat dated 1878. 

.5$ Moulvi A. Rashid’s map and Chitta of 1924-3 " 

- As regards the land covered by the decree in Title Suit No.-172 
of 186r, the commissioner observes:—“ It appears that the suit 
was instituted by one Dhanaram Gosh along with other persons 
for the lands described in 6 different Dags of the’plaint. All these 
Dags are described in terms of different plots of a Chitta, which 
was not either compared or produced before me; it appears that 
the Illum Block was surveyed again after the sarvey of 1244 B. S. 
And in absence of that Chitta, Iam of opinion that the Dags of 
the decres could not, quite accurately, be shown to me.” 

Coming to the Chitta of 1244 B.S., the commissioner amapan 
it with the Chitta of 1871 and found that several plots shown as 
Illum in the Chitta of 1244 B. S. were excluded in the Illum Survey 
of 1871. Some of these are admittedly permanently settled 
lands. 

The learned Subordinate Judge decreed the plaintifis claim in 
part accepting the report of the commissioner. In the course of his 
judgment the learned Judge observed :— ` 

1. "From the Thak statement [Exhibit 7 (a)] read with the 
Thak map [Exhibit 6(A)] it would be evident that the Taluk 

I 
uia Bakar Mahmud which has beem auction purchased by the 
S. ovd 
plaintiffs at the revenue sale consists of the lands of Residuary 
Chaks in mouza Baneshwarpur. There was practically no ‘dispute 
on the point at the trial. " 

a. ‘(a) The pleader commissioner has relaid the Thak map in 
the locality and shown that the Taluk No. 7 Bakar Mahmud com 
sists of the lands of the Five Blocks of Residuary Chacks of the 
Thak in mouza Baneshwarpur. " 

“(b) The finding of the commissioner on the point and the 
correctness of his relay of the Thak mapof Baneshwarpur mouza 
in the locality have not been challenged before me and must 
accordingly stand.” 

“{c) Asa result of his investigation he has found that.. . the 
kwhole of the Bloc V of the Residuary Chak of the mouza is 


Vor. 71.) : HIGH COURT. 


within the Residuary mahal in suit. This finding of the commis- 
sjoner is not challenged before me. ” - 

z. ' The contention of the defendant No. ro4 thar the entire 
lands of Block V of Residuary Chak of Mouza Baneshwarpur are 
ium lands cannot be given’ effect to. " 

“a) The Thak papers clearly raise a presumption that the 
entire lands of Block V of the Residuary Chak of that mouza are 
situated within the ambit of the Mahal in suit; " | 

"(b) The contesting defendant No. 104 has filed the Chitta 


A B 
fen dated 1244 B. S., petition eae dated Magh 





1355 
D 
6th ee 1857: and the Kabullat (Exhibit 2-—) dated. seth 


. I 
November, 1848 and the Petition (Exhibit) dated March, 1851 
104^ 
for rebutting that presumption :—" 

"(c) I don't think these documents are at all sufficient to rebut 
the presumption of correctness of the Thak papers in the present 
case; " d l 

“(d) The Government has withbeld 

(i) the Chitta prepared at the Survey of. Lt. Fisher during the 
years 1829 to 1834. l 

(ii) The Chitta referred to in the settlement proceedings of 1244 
B. S. and in suit of 1861. ” 

On appeal by the defendant No. 104 and the defendants Nos. 44," 
etc., the learned District Judge dismissed the claim of the plaintiffs 
to this land, holding : 

1. That the plaintiffs "failed to establish their title to the 
Baneshwarpur lands as appertaining to the sena mahal Bakar 
Mahmud. 

2. That at any rate the title, if any, of the proprietors of the 
mehal to this land became extinguished by the adverse poseession 
by the Crown and that adverse possession by the Crown is not an 
incumbrance within the Regulation. 

In arriving at the conclusion that the plaintiffs failed to establish 
that the disputed lands of Mouza Baneshwarpur appertained to the 
mahal Bakar Mahmud purchased by the plaintiffs, the learned 


District Judge principally relied on bis finding that the Thak papers ` 


were incorrect, 
_ Dr. Sen Gupta, appearing for the plaintiffs appellants before us, 
contends : 
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1, That the Court of appeal below went wrong in holding that 
adverse possession by the Crown would not be an encumbrance 
within the meaning of the Regulation. 

3. That the finding arrived at by the Court of aga balos 
that the Thak papers are incorrect is vitiated, 

(a) being based on inadmissible evidence, 

(b) not being passed on the whole evidence on the point. 


Dr. Sen Gupte contends that the reasons and findings of fact in 
the judgments in the 1861 suit are not admissible in evidence in 
the present case. In deciding the question whether the Thak 
represents the correct state of things the learned District Judge . 
has principally relied on the finding of fact and the reasons given 
in these judgments. Further the learned Judge has relied on Bx. A 
which has been shown to be a Chitta not prepared by any public 
Officer for any public purposes at all. The learned Judge did not 
at all take into consideration the fact that the defendant No. 14 
withheld some material documents in its possession. 

Mr. Mukherjee, appearing for the defendant No. 104, contends: 

That the finding that the land in suit does not appertain to the 
plaintiffs’ estate is based on evidence admissible in law and is a 
finding of fact not ássailable in second appeal. | 

Mr. Mukherjee concedes that if the -plaintiffs succeeded in 
showing that the lands appertzined to their estate then any title 
acquired in them by adverse possession would be an incumbrance 
within the meaning of section 71 of the Assam Regulation I of 1886, 
He did not support this part of the jadgment of the learned District 


Judge. 
The other defendants adopted the .argumént of Mr. Mukherjee 


.in support of the decree in their favour. 


In our opinion Mr. Mukherjee rightly concedes tbat if ‘the 
plaintiffs succeed in showing that the lands were included in their 
permanently settled estate, then the title acquired ‘by any adverse 
possession will be no answer to their claim. The Assam Land and 
Revenue Regulation, 1886 (Reguiation I of 1886) applies to this 
case. Section 6 of the Regulation lays down what rights may and - 
what may not be acquired over such lands. Title by adversé 
possession is not one of the rights that can be acquired. An adverse 
possessor will, in our opinion, be only an incumbrancer. Section 71 - 
of the Regulation lays down that the estate will be sold free of all 
such incumbrances. The Government does not claim to have been 
in possession directly and adversely to the proprietors. The only 
possession claimed in the case is of some private persons in-assertion * 
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of the Illam character of the land or, more appropriately, in denial 
of its settled character. -The Government only claims to have been 
in possession through them. It is not even the case of the Govern- 


ment that the persons were inducted on the land by it. The title . 


acquired by these persons by adverse possession was undoubtedly 
. a mere incumbrance. The Government claiming possession through 
them could not have acquired any better titlé. Besides we do not 


see why even direct adverse possession by the Government shall not: 


come within the descriprion of “ incumbrances previously created 
thereon by any other person than the purchaser" es given in 
section 71 of” the Assam Regulation I of 1886. 

As regards the settlement holder defendants, they did not Tako 
any case of their interest being “ tenures created Jona fide” within 
the meaning of the excepting clause (b) of section 71 of the 
Regulation, They, therefore, stand or fall with the defendant 
No. 104. 

. As regards the second point urged bs Dr. Sen Gupta, we must, 
at ‘the outset, point.out that the judgments in question were not 
inter partes. Even the then proprietors of the estate were not parties 
to the suit in which these judgments were pronounced. 

The Suit No. 172 of 1861 was governed by the Code of Civil 
Procedure of 1859 (Act VIII of 1859). Section 73 of the Act 
-- provided for intervenors, where an intervenor claimed adversely to 

both the plaintiff and the defendant, he was not entitled to be 
added as a party as his interests would not be affected by the result: 
Joy Gobind Doss v. Gowrse Praskad Saka (1), Obviously the then 
proprietors of the Taluk Bakar Mahmud attempted to intervene in 
the suit under this section 73 of the Code. The recital in the 
appellate judgment in that case shows that they claimed adversely 
to both the plaintiff and the defendant in that suit. As far as can 
be gathered from the documents on the record, they were not 

. added as parties: to the suit either as the plaintiffs or as the defen- 
dants The decree of the first Court (Exhibit X) does not at all 
contain the names of these proprietors. 


The decree of the first appellate Court (Exhibit T) names them 
: as objectors as distinguished from the appellants and the respon- 
dent&^ The decree of the High Court (Ex. 7) also does notat 
“all contain their names. Admittedly the Crown was.not a party 
to this suit at all. In these circumstances the judgments (Ex Z, 
Zi and Z2) in that guit are certainly not. judgments ister partes 
so far as the present es the defendant: No; qe. and the 

(1) (1867) 7 W.R. 901, 2 $m 
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defendants claiming through the defendant No. Io4 are concerned. 
These judgments not tater partes might be admissible in evidence 
only under section 13 of the Evidence Act as establishing a par- 
ticular transaction, if any, bv which the relevant right was asserted, 
recognised, etc. 

Findings of fact in or reasons for the judgment are irrelevant 
and not admissible in the present case ; Godinda Narayan Singh . 


` v. Skasslal Singh (1) As was pointed out by Mookerjee, J. in 


Kaski Nath v. Jagat Kishore (2), "although a judgment not fater 
partes may be used in evidence in certain circumstances, as a 
fact in issue, or as a relevant fact, or fussid/y as a transaction,...... 
...... the recitals in the judgment cannot be used as evidence 
in a litigation between other parties, The principle is that all 
judgments are conclusive of their existence, as distinguished from 
their truth ; judgments, as public transactions of a solemn nature, 
are ptesumed to be faithfully recorded. Every judgment is, there- 
fore, conclusive evidence, for. or against all persons, whether 
parties, privies or strangers, of its own existence, date and legal 
effect, as distinguished from the accuracy of the decision rendered ; 
in other words, the law attributes unerring verity to the substantive 
ag opposed tc the judicial portions of the record,” 


The judgment itself may not bea transaction and the question 
whether a suit isa transaction within the meaning of the Indian 


_Evidence Act is not altogether free from difficulties, Only by 


‘somewhat strained.use the term may be held applicable to pro- 
ceedings in s suit. And if this extended use be taken to have 
been the intention of the legislature id framing the Indian Evidence 
Act the result would be to effect a departure from the English 


“Rule of Evidence, as was pointed out by Sargent C. J. in 


Ranckhoddas Krisknadas v. Bapu Naskar (3). 
In Gobimáa Narayan v. Shamlal (1) neither the judgment itself 


“nor the suit wasi taken to bea transaction. It was “the partition - 


Tesulting from the 1793 suit” which “was taken to be the relevant 


transaction, relevant under section 13 of the Evidence "Act. The 
. judgment was held to be admissible only to prove this transaction. 
. The right claimed: was the partibility of the estate. A partition 


_was certainly a transaction by which partibility could be dud to 
have been claimed, asserted or recognised. — 


TG) (gar) L. R. S8 I-A. 25; 35 C. W, N. Sat ; S3 C. LJ. 333. 


(a) (1915) 15 C. L. J.'583 (S85.) 
(3) (1885),1. L. R. 10 Bom. 439 (442). ITE 


Vot] | "o - ^^ Bom count. 


In this particular case the recitals in the -judgment of the first. 


appellate Court (Ex. Z,) show that the then proprietors of the 
mehal Bakar Mahmud claimed the lands in dispute in that suit as 
appertaining to their estate. The question whether or not the 


lands appertained to any settled estate or to unsetiled Illams was ' 


expressly left undecided by the High Court, as according to this 
Court, the then plaintiffs were entitled to succeed in that suit only on 
the strength of their long possession. Further, as the plaintiffs in 
that suit did not and could not claim under any settlement from 
the Government, the question whether the lands were Illam lands 
or not was irrelevant for the purpose of that suit and would nof 
have advanced the cise of the plaintiffs or detracted from it. 

The fact that there was this litigation or that as a result of 
this litigation the then plaintiffs recovered possession of the lands 
may be. relevant under section 11 of the Evidence Act. The judg- 
ments in that case will be evidence only to the extent of showing the 
existence of these facts. 

Assuming that a suit isa transaction within the meaning of 
section 13(a) of the Evidence Act, the existence o? the suit itself 
will be a relevent fact and for this purpose the judgment will be 
evidence to show the /actwes of the suit as also to show its nature 
and scope so as to enable the Court to see -whether or not it can 


be said that by it the right in question was claimed, recognised, ` 
asserted or denied. It should be remembered that section 13(a) 
of the Evidence Act speaks of transactions by which the right is- 


asserted and not those in which the right is claimed. The nature 
and scope of the transaction is thus a pertinent consideration. See 
Jogendra Krishna v Subaskini (1). The proposition to be proved 
is the right claimed or denied in the suit. A transaction Jy which 
this right might have been asserted or denied, etc. is only a 


material evidencing the proposition, The wtimate factum 
probandum is the right claimed or denied in the suit. The transac- _ 


tion is only an evidentiary fact, the faeiwm probans. The facium 
probans itself in its turn may require proof and may fhus’ become 
an intermediate proposition to be proved. A judgment may come 
in under section 13 of the Evidence Act only as an evidentiary 
fact to establish this intermediate proposition. When established- 
the proposition only brings in a facdhwe prodans and nothing else. 
` In this particular case the then plaintiffs really did not claim any right 
on the basis that the lands were Illam lands. They did’ not claim 
by or under any settlement of the lands as Illam lards, The-only 


= 0) (1940) 45 C. W. N. 590, ($99-600.) 
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Tight which they could claim or assert there was. one acquired by 
long possession. < 

The suit might be as instance in which certain rights might 
have been claimed or recognised, etc., within the meaning of sec- 
tion 13 (b) of the Evidence Act. Even then the judgments will 
be admissible in evidence only for the limited purposes of the 
clause,” namely, to prove “the instance”. > 


In no case the reasons and the findings of fact arrived at in 
them would be admissible in evidence in the present case. 

The learned Judge, however, made frequent references to these 
reasons and the findings and mainly relied on. them in order to 
decide against the Thak papers. In one place he set out the rea- 
sons given in the judgment of first Court in that case seriatim and 
pointed out that the appeal to the District Judge against this 
decision failed. - He then proceeded to examine how far these find- 
ings were affected by the decision of the High Court and observed 
that whatever the High Court might have remarked about these 
findings and reasons was merely offer and could not be availed 


: of by the present plaintiffs. In another place he referred to certain 


findings as findings of both' Courts that there was no land of 
mouza Baneswarpur in Taluks 19, 69 and 88 and also relied on the 
reasons given for rejecting the Halabadi maps and accepting the 
mouzawari papers. In fact, the major portion of the judgment 
of the learned District Judge is devoted to the consideration of 
the findings of fact and reasons given in the- judgments in the suit 
of 1861. Reading the judgment of the learned District Judge as 
& whole we are of opinion that the learned Judge was very much 
influenced by the findings and reasons "given in the judgments in 
the suit of 1861 and altogetber ignored the fact that the materials 
before the Court on that occasion were not placed before the: 
Court on the present occasion. In these circumstances the con- 
tention of Dr. Sen Gupta must be accepted. . Apart from the ques- 
tion that the reasons and findings of fact in that suit are not admis-' 
sible in evidence against the present plaintiffs the High Court im, 
that case expressly left the question as to whether or not the lands” 
in suit then appertained to any settled’ mahal . undecided and com’ 
sidered this question irrelevant for decision there,in view of the 
nature of the then plaintiffs’ case. Further, it should be remem- 
bered the lands of that suit could not definitely be identified with 
the present suit lands. The commissioner in his report observed t 
"It appears that the suit was instituted by one Dhanaram “Gosh 
along with other persons for lands described in different dags of 
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at 


the: plaint. All these dage : are described ‘in terms of ‘different 


plots ofa chitta, which was not either compared or produced, bé- ' 


fore me‘; it appears that the Ilam block was surveyed again 
after the survey of 1244 B. S. And in the- absence of that Chitta 
Iam of opinion that the dags of the decree could not, quite 
accurately, be shewn to me", 


The learned District Judge was dies wrong in relying.oh the 
Chitta Exhibit A. The Chitta on the basis of which the settle- 
mént of 1244 B. S. was made was that by one Gouri Charan Deb. 
“Exhibit A is the Chitta made by one Brojonata Gupta. The 
defendant No. ro4 relied on this Chitta as made by Lt. Fisher. 
Botb the Courts found against this case of the decendant. There 
is nothing on the record to show who this Brojonath. is and how he 
was connected with any public office. It has not been shesn 
that this Chitta was prepared for any public purposes. In these 
circumstances it is difficult to see how this Chitta is at all admissible 
in evidencg, The learaed Judge says that itis an important piece 
of evidence of the fact that the Government in those days was 
asserting Illam title to these lands. But we do not at all knowi in 
connection with which transaction or in which instance this docu- 
ment was made. It can be evidence of certain transactions and 
instances only under section 13 of the Evidence Act. 

We cannot, therefore, allow the finding of the learned Judge in 
thi respect to stand. dba 

As, however, the case isan old one and as fh» question shall 
have to be determined on the evidence already o3 the record we 
asked the parties to place the. entire evidence on the point before us 
so as to enable us to deterntine this issue of fact here in the present 
appeal. - - : : 
The evidence on the record has been placed becore us and on a 
careful consideration of the same we are of opinion tbat the plain- 
tiffs have succeeded in establishing that the lands of Block V of 
the residuary Chak of mouza  Baneshwarpur appertain to their 


10 9 
permanently settled mahal ae — Taluk Bakur Mahmud. ; 


- Itis not disputed: that the ds measured in Blocks I to V by 
the commissioner in the present case are the lands of the resi» 
duary Chak of mouza kian as recorded in the Thak 
papers. 

The commissioner found, and that finding was £ccepted by the 
Courts below, that the lands of Blocks I to IV are the-lands of this 
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residuary Chak now appertsining to the separate accounts carved 


. out of the original taluk Bakar Mahmud. ` 


The separate accounts were opened during the years 1883 to 
1889: Vide Exhibits 9, 9 (a), 9 (b), 9 (c), 9 (d). The documents 
Exhibit 9 series are the records of the proceedings for the opening 
of the several separate accounts under section 11 of Act XI of 1859. 
They contain the detailed descriptions of the lands claimed as 
appertaining to the mahal and these descriptions read with the 


‘report of the commissioner in the present case clearly establish ` 
‘that in these instances the co-sharer proprietors of the original taluk 


Bakar Mahmud were asserting to the knowledge of the Revenue 
authorities that the residuary chak of mouza Baneshwarpur apper- 
tained to taluk Bakar Mahmud. The several separate accounts were 
opened on the strength of these assertions and on each occasion 
the right claimed or asserted was thus recognised by the Revenue 
authorities. 

In every case the question whether any particular land was 
included in the permanent settlement is a question of fact and not - 
of law and the onus of establishing this fact is on those who affirm 
that such was the case. Subsequent survey papers will only be 
relevant evidence for the purpose. The question may or may not 
be satisfactorily proved-by such subsequent survey papers. It will 
be wrong even to say that the burden of proof is shifted on to the 
other side by such survey papers. It cannot again be said as a 


matter of law that such survey papers should be held sufficient 


proof of the fact. It would not be right to act on the thak treating 
it as decisive in the absence of evidence to the contrary. At the 
same time the thak is a valuable piece of evidence and where as in 


-the present case, there is,no question of any change since the . 


permanent settlement caused by the erosive action of any large 
and violent river, its probative value is really very great. 

The defendant No. 104 in his written statement referred toa 
survey of the Illam lands by Lt. Fisher in 1244 B. S. The Chitta 
of this survey has not been produced by this defendant. On the 
other hand another Chitta (Exhibit A) was produced alleging that 
it was the Chitta of the said Illam survey. Both the Courts found. — 
that this Exhibit A was not the Chitta of. the Survey made by Lt. 
Fisher. The defendant No. ro4 did not explain why the Chitta of. 
Lt. Fisher was thus withheld. 

In the same paragraph of the written statement the defendant 
No. 104 referred to a settlement of these lands with one Dhanaram 
Gosh as Illam lands in 1848. This settlement, however, was 


Vow 11] ` | ` BIGE COURT. `- O., < 


ultimátely set aside by the Commissioner. The order of the Com- 
missioner is Exhibit C in the present case. In his order the Commis- 
sioner observed ;—“ Whereas it appears from the papers that this 
case was from the beginning decided illegally and erroneously 
because jirs/Jy it was necessary to decide whether the disputed lands 
Jote of Raj Ram Ghose were within the boundaries af the Illam 
mousawari but this was not done. And it does not appear from any 


paper that the said lands were within the boundaries of the Illam. 


lands, Therefore it appears that the Collector was wrong in seii- 
ing the said lands as Illam after treating the'lands ae Illam...,...... 


The Commissioner further observed :—"And it also appears that E 


& previous occasion a case was started under the class of unsettled 
lands before Mr. Bidball, Khas Deputy Collector but the case was 
dismissed and £ was ordered not to initiate any further cese treating 
the lands as unsettled lanis. " Exhibit C is dated the a3rd Decem- 
ber, 1851. Itisclear from this document that even in 1851 these 
lands could not be shown to be Illam lands. The order speaks of 
Illam Moujawari papers and indicates thatthese papsrs did not 
support the case that the lands were Illam lands, . These Moujawari 
‘papers have not -been produced by the defendant No. ro4 in the 
: present case. 

The order clearly shows that if, as alleged by the defendant 
NG. 104, there was any survey by Lt. Fisher of tae Illam lands 
prior to this attempted settlement, the survey did mot support the 
case that the lands were Illam lands. 

The defendant relied on Exhibit B, the petition of obieno to 
the above-mentioned attempted settlement, to show thar the lands 
did not appertain to the plaintiffs’ taluk Bakar Mahmud. 

Exhibit B is the petition of objection'"made by Harekristo Das, 
Jagannath Deb, Guruprasad Gupta, and Gour Kishore Deb. This 
pettion of objection was to the settlement sot only with 
Dhanaram Gosh but also with several others. It refers to the 
lands of dags Nos. 1 to 34 of the Chitta prepared by one Gouri 
Chandra Deb and claims that these are really lands of No. 3 Taluk 
Peer, No. 4 Taluk Sha Mahamad, ‘No.2 Taluk Jan Mahamad, 
No. 7 Taluk Bakar Mahmud, No. 5 Taluk Kar and of several other 
Mirashdars. This petition of objection was styled as ‘Appeal’ and 


it was disposed of «by the Commissioner by his order Exhibit C 


already referred to. So this appeal succeeded. 
The Chitta referred to in this appeal has not been ‘produced in 
the present case and though the lands in dispute in this appeal 


included the present disputed lands, there is nothing to show that 
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it did not relate to other lands also. So faras the petition goes it 
$eems to refer to landa of several other taluks as well. We do not 
see how from this document it can be said that the present disputed 
lands were claimed on that occasion as appertaining to various 
others taluks as well. The Thak papers [Exhibit 7 (a)] show that 
the petitioners named in Exhibit B were the proprietors of Touri 
No. 1074 Taluk Jan Mahammad of. Touzi No. 1076, Taluk Sha 
Mamud and Touzi No. 1075 Taluk Peer Mamud. Taluk Kar was 
Touzi No. 1165 and was owned by certain Mohammedan gentle- 
men’: Touzi No. 1079 was Taluk Bakar Mahmud and this was 
owned by Gangaprasad Datta ard possessed by Ram Narain Gupta. 
It will be pertinent to notice that Touzi No. 1437 of mouza 
Baneshwarpur was shown in the thak papers as Jam Mahal Chak 
No. 17 only was recorded as appertaining to this “mahal. This 
Illam mahal was recorded in the thak as being in the possession of 
the abovenamed objectors in Exhibit B, and in the reniarks 
column some of the lands of this Chak were stated to have been 
in the possession of Dhanaram Gosh, Radhacharan Ghosh, 
Bajuram Ghosh, Balaram Ghosh, Bhagatram Ghosh, Jugalram 
Ghosh, Brindaban Ghosh, Mahabatulla, Jugal Krishna Das and 
Iswar Chandra Das. The above objectors as well as Dhanaram 
Gosh attested the thak map. The Ghoshes and the Dasses named 
above were the plaintiffs in the Suit No. 172 of 1861 and the suit ' 
related to dags Nos, 1 to 19 and 34 of Exhibit B. 

In;our opinion the documents relied on by the defendants do 
not in the least. detract from the correctness of the Thak Survey 
and we are satisfied that the lands of Block V of the Residuary 
Chak of the Thak appertain to tha estate purchased by the 
plaintiffs at the sale held under Assam Regulation I of 1885. ~ 

In the result, therefore, this appeal is allowed. The judgment 
and decree of the Court of appeal below relating to the lands of 
Block V of the Residuary Chak of the thak as relayed by the; 
commissioner in the present case are set aside and the decree of 
the Court of firat instance in respect of these lands is restored. 

-~ The parties will bear their own costs in this appeal, * As regards : 
the costs in the Court below, the plaintiff will get the costs from 
the defendants, but the respondents Nos. 32 to 34 will not be liablo 
for costs in any Coyrt. r 

Mukherjea, J. :—1 agree. : - - 
A-K. D. Q. ; P. 8. . Appeal allowed, . 
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- Before Mr. Justice C. C. Biswas. © > scc 
"^ DIGENDRAIKUMAR ROY CHOWDHURY ` 


AND ANOTHER | TP obs 
z * v. * * E >” 
x E KUTI MIAN. AND ANOTHER.” i ipis 


Accident in boat—Husband and wife both perishing in tha same boat disaster— 

Whether any presumption of law arises from age or sex ds to survivorship 

"Whether there is presumption of death at the same time—Onus of proef in 

` such cases in a suit for eviction—Determination of tenancy te canse eviction, 
if west be by all tke laisdlords. 

When‘both husband and wife perish in the same boat disaster there isno 
presumption of law arising from age or sex as to murvivocship among persons 
whose death was occasioned by one and same oause, nor is there any presumption 
that both died at the same time. The question is one of fact depending wholly 
on evidence and if the evidence does not establish the survivorship of any one, 
the law will treat it asa matter incapable of being determined, and the deter- 
miling factor would be the rule regarding burden of proof . 

Wing v. Angrave (1) and Underwood v. Wing (2) followed. Odin case-laws 
referred to. - 

In a suit for ejectment.it is for the plaintiff to prove bis title, 

There cannot be a lawful eviction of a tenant so as to cause a determina tla 
of the tenancy unloss all the landlords join in it. . | 


Appeal by the Plaintiffs. - 
Suit for recovery of possession on eviction of the defendants, 
- The material facts will appear from the judgment. 
Messrs. Atul Chandra Gupta and Surendra Nath Das Gupta for 
the Appellants. , ‘ | 
Afr. Jitendra Nath Guka for the Respondent. 
The judgment of the Court was as follows :— 
Biswas, J. :—This is an appeal on behalf of the plaintiffs in 
æ suit for recovery of possession of the disputed lands on evicting 
the defendants therefrom, The suit was decreed by the Munsif of 
Barissl, but dismissed on: appeal by the Teerned District Judge. 
Hence the present appeal to this Court. : 
- The plaintiffs claim to be 16 annas pudionds and their casó 


igi boi Apah io Debo Na: 1740 of 1939, against the decree. of P, 
C: De, Esq., District Judge, Barisal, dated the aoth September, , 1939, reversing 
the decree of Raman! Ranjan Biswas, Esq., Munalf grd Court, Barisal, dated the 
Sth May, 1939. ` ^ D 

(1) (1860) 8 H. L. Case 183; ILE.R.897. —— E 

(a) (1855) 4 De. |. M. & G. 633 L. C. JS 
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briefly is that they had let certain lands to one Abdul Aziz Munshi 
and that the latter in his turn sub-let a portion to the defendants. 
In 1937, the plaintiffs evicted their lessee, the said Abdul Aziz 
Munshi, from the holding, but the defendants refused to vacate 
the portion of which they were in occupation. The plaintiffs served 


` on them a notice to quit on the sth of May, 1938, but without any 


result, and then commenced the present action on the 22nd of 
September, following. 

. The defence in substance is a denial of the plaintiff& title to 
the full 16 anras of the landlords’ intersst. It is admitted that 
plaintiff No. 1 holds r2 annas 6 pies share. But the dispute is as 
regards the remaining 3 annas 6 pies. The plaintiff No. a claims 
to-represent this interest as trustee to the estate of three brothers, 
called the D’ Silvas, who between themselves are said to own it.- But 
the defendants maintain that this leaves out of account the interest 
of another brother, E. C. N. D' Silva, who was admittedly one 
of the original co-owners of this share. This D’ Silva was alive 
when Abdul Aziz Munshi was inducted into the land, but had died 
at the time of his eviction. He met with an accidental death 
in a boat disaster on the 21st of March, 1935. According to the 
plaintiffs his interest passed, upon his death, to his three surviving 
brothers as his next of kin, in which case there can be no question 
that plaintiff No. 2, as trustee to their estate, would fully represent 
the said three annas six pies share. The defence case, however, 
is that the deceased was survived by his widow, who accordingly 
would and did take a share, and that the .widow’s interést passed 
from her to her mother, one Mrs. Wilcox, as her only heir under 
the law. Admittedly, Mrs. Wilcox's interest was not represented 
by plaintiff No. 2-; nor she was:a party to the present suit; 
neither, it may be added, had she been a party to- the eviction of 
Abdul Aziz Munshi. On these facts, the defendents seek to 
resist the plaintiffs claim to khas possession on the following 
grounds : ; 

(i) that all the landlords not having joined in evicting Abdul 
Aziz Munshi, his tenancy could not be lawfully determined and the 
plaintiffs were accordingly not entitled to re-enter. 

'- (li) that this being an action in ejectment, as all the landlords . 


` were not parties to it, the suit was bound to fail. 


It will thus be seen that the main question on which the case 
turns is whether or not Mr. E. C. N. D’ Silva was survived ori his 
vidow. ` 


~ 


Ve] 0 "(Bion COURT. 


This is a question of' fact, but its determination is rendered 
difficult by the circumstance that both husband and wile are said 


to have perished in the same boat disaster, and there is no direct . 


evidence on either side as to the precise sequence in which the 
deaths took place. There is some evidence on behalf of. the 
plaintiffs regarding the circumstances in which the acrident took 


place, but for the rest, the evidence of both’ parties is confined_ 


to the question of the comparative age and state-of health of the 
couple. There is also evidence given by the plaintifs to show 
that though after the death of the unfortunate pair, Mrs. Wilcox 
filed an application for Letters of Administration to tha estate of 
her daughter, she limited her claim only to the ormaments and 
personal. effects of the deceased and laid no claim to any immovable 
property. 

On this state of the evidence, the learned Munsif was inclined 
to think that Mrs. D’ Silva must have pre-deceased her’ husband 
and actually recorded a finding to the effect. In that view he 
held that Mrs, D’ Silva’s mother had not acquired any share in the 
estate left by Mr. E. C. N. D’ Silva. 

On appeal, the learned- District Judge, after pointing out-the 
lack of direct evidence on the question in issue, went on to say 
that such evidence as there was on the record did not enable the 
Court to come to any definite conclusion. He was accordingly- 
of opinion that the matter- was to be treated as one which was 
"incapable of being determined", and the ultimate decision. would 
consequently have to be governed by the incidence of the burden 
of proof. According to the learned Judge, the burden in- this 
case lay on the plaintiffs, this being an action in ejectment, and as 
he held that this burden had not been discharged, be dismissed 
the suit. : 

The quesrion of survivorship in a common disaster was a 
source of perplexity to .Courts in England until 1925, when for 
the first time the matter was sought to be placed on a statutory - 
basis of section 184 of the Law of Property e" 1925. That sec- 
tion is in these terms : 

_ “In all cases where, after the commencement of disco Ore 
or more persons have died in circumstances rendering it uncertain 
which of them survived the other or others, such deaths shall 


(subject to any order of the Court), for all purposes affecting the- 


title to property, be presumed to have occurred: in order of 
“seniority, and accordingly . the younger shall be deemed to “have 
survived the elder,” 


hd 
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If this statutory presumption could be applied in the present 
case, Mrs, D' Silva must, of course, be deemed to have survived 
her husband and this would lend support to the defendants’ case. 
It is obvious, however, that-the provision of the English Law of 
Property Act cannot be invoked in this country and we are 
accordingly left to decide the question without the aid of any 
statute. 
It is not necessary to refer to all the earlier cases in England 
from which no uniform principle can be deduced. It has some- 
times been held that in the absence of direct evidence, the Court 
ought to presume simultaneous death, and it has again been/held ^ 
that the presumption ought to be in favour of survivorship of the 
younger one. , Thus, in the case of Wright v. Netherwood (1), Sir 
W. Wynne observed : Hi . 

— “With respect to the priority of death, it has always appeared 
to me more fair and reasonable in these unhappy cases to con- 
aider all the parties as dying in the same instant of time, than to 
resort to finy fanciful supposition of survivorship on account of the 
degrees of robustness.” 

In another caee, Satterthwaite v. Powell (a), where husband 
and wife were drowned by the same accident, it was beld that the 
presumption was that they died at the same time. On the other 
hand, it was pointed out by Sir John Nicholl in the, case of Taylor 
v. Diplock (3), that there was nothing to take away the ordinary 
presumption that a man was likely to survive a woman in a struggle 
in a case of this description, Then followed, in 1860, the decision 
of the House of Lords in the case of Wing v. Angrave (4) ; afirm- 
ing S. C. swd-nom. Underwood v. Wing (5), which has, in fact, been 
regarded as the leading case on the subject. 

In this case, two persons, husband and wife, made their separate 
Wills, In the husband's Will the property was given to .his 
wife, “and in case my wife shall die in my life time,” then to W.. 
in trust for the children on their coming of age, and in case all 
of them should die under age, then to W. for his absolute use and 
benefit Inthe wife's Will, made under a power given by her 
deceased father, in default of the exercise of.which the property 
was to goto relatives specifically named, the property was given 
to the husband, subject to interests in the children, “and in case 
my husband should die in my life time", then to W. absolutely. 

* (1) (1793) 91 E. R. 497. (a) (1838) 163 E. R. 246. 

(3) (1815) 161 E. R. 1137 


(4) (1860) 8 H. L. Cas. Thy “11 E. R. 997. 
(S) (1855) 4 DeG. M & G, 633 L. C. 
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The husband and wife arid two children perished at seg, being 
all swept off the deck by one wave and all disappearing together. 
Tt was held that there was no presumption of law arising from age 
or sex as to survivorship among persons, whose : death . was 
occasioned by-one and the same cause, nor was there any presump- 
tion that all died at the same time. The question; is one of fact 
depending wholly on evidence, and if the evidence does not 
establish the survivorship of any one, the law will treat i; as a matter 
incapable of being determined, the onus of proof being on the per- 
son asserting the affirmative. 

According to the English law, therefore, it wil be seen that 
there is no room for the application of any presumption, either 
of survivorship or of contemporaneous death. From first to last 
the question is regarded asa pure question of fact, and the burden 
of proof of survival or concurrent decree, or predecease lies solely 
on the party who asserts the fact. . 

In India, the decisions have not been uniform. In the Bom- 
bay case of Yeknath Narayan Kulkarni v. Laxmibat Baratar Kesko 
i (1) Macleod, C.-J. observed as follows : 


Gae NDANG EN aki therefore when the evidence on the question - 


who died first is so evenly balanced I think we are encitled to say 
that the probabilities are in favour of the younger man sSIvIVIDg 
the elder.” 

On the other hand, there is a decision of the Chief Court 
of Oudh Musammat Neksi Kar v. Musammat Jwala Kwar 
(2) in which Nanavutty, J, dn a consideration of the case law 
both in England and India, laid down the rule much ar the lines of 
the’ leading English case of Wing v Angrave (3). _ - 

It seems to me, having giten the matter my best consideration, 
that the safest rule to follow will be that laid down in the House 
-~ of Lords’ decision, so long as there is no express provision by 
statute in this country, corresponding to section 184 of the Law 
of Property Act, 1925. The presumptton of deaths wking place 


` at the same moment is so patently opposed to probabilities that- 
the Court might well hesitate to act upon such a basis. As Bennett, . 


J. said in a recent case, Re Lindop, Les-Barber v. Reynolds (4), 
where for the first time effect of section 184 of the Law of Properry 


Act came to be considered, : -- : 
“Time being infinitely;divisible, the fact of two persons dying 
(1 I. LR. 47 Bom. 37 (41). 
e MER Luck, 461. 
(3) 860) 8H. L. Case 183; 11 E. R. 997. i 
Gat Ch. D. 3977; a A. ER. 46. 
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at exactly the same moment of time is so highly improbable that 
the evidence relied upon to prove it must be looked at closely and 
critically." 

The matter had been put even more clearly by Lord Cranworth, 
L. C. in Underwood v. Wing (1), afterwards affirmed by the House 
of Lords in Wing v. Angrave (supra) (2) : 

“Tt cannot be assumed to be proved or probable or 
possible that two human beings should cease to breathe at the 
same moment of time, for that is hardly within the range of imagi- 
nation, and to adjudicate on such a principle would, I think, be to 
proceed on false data.” 

The other presumption, that of survivorship, based on the age 
or state of health of the parties might no less be no more than 
a purely artificial arbitrary rule, and therefore only an equally 
conjectural basis for ascertaining the truth. 

On these grounds, as I have said, it would certainly be better 
to treat the question as one of fact to'be disposed of on the evi 
dence. If the evidence is sufficient to supporta finding of survi- 
vorship, well and good, but where evidence is lacking or the evi: 
dence establishes a perfect equipoise, the determining factor should 
be the rule regarding the burden of proof. 

In the present case, the learned District Judge, although he 
has not referred 10 the case law on the subject, seems to me all 
the same to have applied the correct principle. He held that the 
evidence in this case did not establish the survivorship of either 
the husband or the wife, and the matter was accordingly to be 
treated as one incapable of being determined. 

The question ariges on whom, in thege circumstance, the burden 
of proof lay, whether on the plaintiffs who asserted that Mrs, D’ 
Silva had pre-deceased her husband, or on the defendants whose 
case was that Mr. D'Silva had pre-deceased his wife. In one 
sense, either party was asserting an affirmative and would accord- 
ingly be bound to prove its case. 

- The learned Munsif took the view that as the defendants here 


. were claiming on the basis of Mrs. D’ Silva’s survivorship, - the 


onus was on them to prove such survivorship, but that they had 
practically adduced no evidence on the point, 

The learned District’Judge, on the other hand, was inclined to 
think that this might be the correct rule of evidence, if the suit was 
a title suit between the D’ Silva on one part and Mrs. Wilcox, on the 


(1) (1855) 4 De G. M. &G. 633 L C. 1 
(3) (1860) 8 H. L Cas. 183 ; 11 E. R. 397. r 


c 
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other; but that was not the case here. This was a suit for ejectment, 
and it was accordingly for the plaintifs to prove their title, which 
meant that they were called upon to show that the D’ Silvas whom 
plaintiff No.2 claimed to represent in-the suit constituted the 
whole group of three annas-six pies landlords: On the admitted 
facts (it ?) could not be established unless the late E, C. N. D’ Silva 
- had left out his brothers and not his widow as well him surviving 
as his heirs, The plaintiffs had, however, failed to offer any direct 
evidence to show that Mrs. D' Silva had died before her husband, 
and such evidence as they had given regarding the age and state 
of health of the pair left the matter wholly inconclusive. — - 
I think, in the circumstances, the learned District Judge was 
right inthe view he took regarding the burden of proof in this 
case, and it must accordingly be held that the plaintiffs failed to 


establish affirmatively that the whole of the 16 annas landlord’s im. 


terest was represented by them. 
This takes us to the question as to whether this means that 
the suit must be dismissed in its entirety. Mr. Gupta, on behalf 


of the appellants, contended that in any case the plaintiffs were ` 


entitled to a decree for joint possession with the defendants to 
the extent of the share which they had succeeded in establishing. 
The initial difficulty, however, in accepting this contention is that 
if there was a fraction of the landlord’s interest outstanding in 
Mrs. Wilcox at the date Abdul Aziz Munshi was evicted, there 
could have been no valid determination of the tenancy. It was 
nota case of the plaintiffs, as co-sharer landlords acquiring the 
interest of their lessse, but it, was a case of alleged eviction of the 
lessee from the holding. I think, it is well settled that there can- 
not be a lawful eviction of a tenant s» as to cause a determination of 
the tenancy unless all the landlords join in it. Ason the findings 
that cannot be said to have been established here, it must follow 
that Abdul Aziz Munshi's interest in the tenancy still 'subsisted, 
notwithstanding the alleged eviction, and in that case the’ defen- 
dants as sublessees, would be fully protected. 4 

The result, in my opinion, therefore, is that the jadian. and 
decree of the learned District Judge must be affirmed and this 
appeal dismissed with costs, 


Leave to appeal under section ^us of the TAN Patent is 


granted.” 


O55 AK. DO : " Appeal dismissed, 
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MOULVI ALI HOSSAIN MIAN AND OTHERS 
v. i 
-RAJ KUMAR HALDER AND OTHERS.* 


Pre-emption, covenant for—Rule against perpetwites—Covenant in respect of 
land unrestricted in point of time and expressed to be binding on ruccessors— 
Such covenant, if offends the Rule. : 

Six persons, A, K, R, M, B and J instituted a suit fora share of some lands 
against Nand À S. The suit ended in a compromise, to which all of these 
persons were party One of the terms of the compromise was that if N wanted. 
tO sell the land allotted to him thcreby he would first offer him to the six 
plaintiffs in tha: suit or if he wanted to mortgage it he would first ask them 
for a loan and that only on their refusal N could sell or mortgage them to any- 
body’ else. N, in breach of the aforesaid term, sold the land to strangers 
without making an offer to the six persons and the purchasers took with notice 
of the covenant for pre-emption. Thereafter, A, R, B and J, and the heirs of 
K and B instituted the present suit for specific performance against the 
transferees, The substantial question of law raised in the sult was, whether the 
covenant for pre-emption offended the rule against perpetulties. On second 
appeal, a Division Bench of the High Court dissenting from a series of decisions 
referred two questions to the Full Beach : . 

(1) Whether a covenant for pre-emption in respect of land unrestricted in 
point of time and expressed to be binding on the parties, as well as upon their 
heirs'and successors offends the rule against perpetultes ; | 

(2) Whether In soch a case the contract cam be split up and can be enforced 
as a personal agreement between the Immediate parties to it, 


The Foll Bench answered the first question. in the negative, and declined to `- 


answer the second question on the. ground that it did not arise on the facts of 
the case: ` 
Hald, 
(1) Tho rule against perpetuities is not concerned with contracts as such or 
with contractual rights and obligations as such. It is a branch of the law of 


property. It concemsrights of property only and does not affect the making of 


contracts which do not create rights of property. 
Walsh v.Secretacy of State for India in Council (1) and other English cases, 
and Text-Books referred to, 


* Full Bench Reference No. 10f 1941 in Appeal from Appellate Decree 
No. 1696 of 1937, against the decree of S, K. Chatterjee, Esq., Additional 
District Judge of Zilah Tipperah at Comilla, dated the rath August, 1997, 
affirming that of Babu Satish Chandra Bagchi, Muusiff, 3rd Court, Chandpur, - 
dated the goth March, 1937. 

(1) (1863) 10 H, L, Cases 367. 


= 


rae 
DES 
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- (a) According to section 54 of the Transfer of Property Aot read with 
. section 40 taken with the Illustration, a contract for sale made after the Transfer 
of Property Act does not create an Interest In the land but is annexed to the 
ownership of the land and it concerns the land. 
The obligation can be enforced against a subsequent gratuitous transferee 
- from the vendor ox a transferee for value but with notice. 
Reference by Division Bench (Mukherjea & Biswas, JJ.). 
Appeal by the Defendants. _ 
Suit for specific performance of a covenant for pre-emption. 
Messrs. Prakash Chandra Pakrashi,, Abinash Chandra Bhatta- 
charjee, Biswanath Naskar, Nagencra Kumar Dutia, Kali Sankar 
Roy, Rash Behari Majumdar, and Amiya Kumar Mukherjee for 
the Appellants. 
Mr. Bhagirath Chandra Das for the Respondents. 
C. Ae Ve 
Reference to Full Bench : ; 
The judgment of the Full Bench was as follows :— 
Six persons, Krishna Kumar, Raj Kumar, Mohante, Arjun, Bhim 


and Judhisthir instituted a suit, being No. 123 of 1021 of the second ` 


Court of the Munsiff at Chandpore, against Nabin and Ayesha for 
a fourth share of the lands of Schedule Kha of the plaint, ` which 
is a portion of a ryoti holding comprising lands described in 
Schedule Ka. That suit terminated ina compromise on the 31st 
March 1921. All the aforesaid persons joined in that compromise. 
By the compromise the land of Schedule Ga, which forms g part of 
the lands of Schedule Kha, was given to Nabin. There were many 
terms, one of them being that sf Nabin wanted to sell the land so 
allotted to him he would be bound to offer it to the plaintiffs of 
that suit in the first instante fora proper price and if he wanted 
to mortgage he would be bound to apply for a loan to the plaintiffs 
and that be would be entitled to sell or mortgage it to others only 
on their tefusal. All the terms of the compromise were made bind- 
ing on the executants, their heirs and representatives. g 
Four of the contracting parties, namely, Raj Kumar, Arjun, 
Bhim and Judhisthir and the heirs of the other two, are the plaintiffs 
in the sult, which is before us. Defendants Nox r to 4 are the 
persons to whom Nabin sold the land of Schedule Ga in the 
benam! of defendant No. 5 in February 1936 without making an 
offerto the plaintiffs The purchasers took with potice of the 
aforesaid covenant for pre-emption contained in the compromise. 
Nabin and Ayesha are defendants Nos. 6 and 7 respectively In 
the suit the plaintiffs claim specific performance against the trans- 
ferees, defendants Nos, 1ta 5. The substantial question of law 
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that was raised in the suit was whether the covenant for pre-emption 
was obnoxious to the rule against perpetuities. Both the learned 
Munsiff and the learned Additional District Judge held that it was 
not bad in law. A second appeal was preferted in this Court by 
defendants Nos.1 to 5 and defendant No. 7. That appeal was 
heard by a Division Bench (Mukherjea and Riswas, JJ), who 
dissenting {rom a series of decisions of this Court, which had 
held that such covenant for pre-emption offends the rule against 
perpetuities, have referred the following questions to the Full 
Bench :— 

(1) Whether aj covenant for pre-emption in respect of land 
unrestricted in point of time and expressed to be binding on the 
parties, ns well as upon their heirs and successors offends the rule 
against perpetuities ;"and 
` (2) Whether in such a case the contract can be split up and 
can be enforced as a personal agreement -between tne immediate 
parties to it. 

On the facts of this case the sasi question does not arise, 
as the contract is sought to be enforced agninst the transferees 
from one of the contracting parties, namely Nabin. We do not 
therefore express any opinion on the point. : 

The defendants have pressed the following points before us : 

-(&) The agreement for pre-emption as embodied in the com- 
promise is illegal, inasmuch as it is hit by section 23 of the Indian 
Contract Act, and 

(b) even if it is not so, the covenant for pre-emption is bad, “in 
as much as it offends the rule against perpetuities. 

We do not consider the first point to be of any puie, 
Moreover in the way it has been put it would not be an indepen- 
dent point, for it would depend upon the decision on the second 
point. i 

Section 23 of the Indian Contract Act enacts that the consi- 


_ deration or object of kn agreement is lawful, unless— 


(i) it is forbidden by law ; or ` 

(ii) is of such a nature that, if -permitted, it would defeat the 
provisions of any law, or 

(iii) the Court regards it as opposed to public policy. 

‘We are quoting only those portions of section 23 on which 
reliance has been placed by the learned Advocate appearing for the 
defendants—appellants. 8 

We do notsee how the consideration for the agreement can 
be said tQ be not lawful, The compromise “of the claims pre- 
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ferred by the parties in the suit of 1921 is the consideration and 
it is perfectly legal. There is nothing illegal in the abject either. 
Tn the act of making a conveyance there is nothing illegal, that is to 
say, if the covenantor or his heirs or representatives chose to convey 
the land to the covenantee or his heirs or representatives he or they 
would be performing -n perfectly legal act. If the covenantor or 


his heirs or legal representatives sold to a third person in breach 


Ofethe covenant an action for damages would be maintainable 
| Worthington Corporation v. Heather (1) |. The consiceration or 
object is thus not forbidden by law. In any event it would not 
defeat the provisions of law or would be regarded by the Court to 
be opposed to public policy unless the covenant offends the rule 
against perpetuities. 

` . The rule against perpetuities is embodied in section 14 of the 
Transfer of Property Act butas the argument of the appellant’s 
Advocate is that that section has not embodied the whule doctrine 
we proceed upon general principles. We do not propose to deal 
with the cases decided by this Comt or by other High Courts, as 
all the important cases on the subject bave been noticed and ana- 
lysed in the referring order. | 


Perpetuity has been defined thus in Lewis on poe at ` 


page 64 :— 
“A perpetuity is a future limitation, whether executory or by 


way of remainder, and of either real or personal property, which is - 


not to vest until after the expiration of, or will nat necessarily 
vest within the period-fixed and prescribed by law for the 
creation of future estates and interests’ It is thus a branch 
of the law of property - and its-1pue object is to restrain 
the creation of future conditional interest in property. The rule 
against perpetuities is not concerned with contracts as ssc or with 
contractual rights and obligations as secà. Thus a conrract to pay 
money to'a person, his heirs or legal representatives upon a future 
contingency, which may happen beyond a life or lives-in being and 
eighteen years thereafter, would be perfectly valid. [Walsh v. 
Secretary of Stats for India (a)|. It concerns rights of property only 
and does not affect the making of contracts which do not create 
rights of property. “ What the rule applies to is not the contract, 
which in itself is not illegal, but the right of property or limitation 
which-arises from the contract.” (25 Halsbury’s Lawe of England 


page 108, Articles 198 and 199, 2nd Edition), .The rule does not . 
apply to personal contracts which do riot create Interest in Property, 


(1) [1902] 9 Ch, 522 538, $39. (at p) — (2) (1863) 10H, L. Cases 367. 
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[Per Farwell L. J. in South Bastera Railway Company v. Associated 
Portland Cement Manufactures Limited (1), even though the con- 
tract may have reference to land. In Withan v. Vane (a), of which 
a full report is given in Appendix V of Challis’s Real 
Property, (page 440, 3rd Edition). William Harry, Earl of Dar- 
lington sold in 1824 the manor of Hutton Henry and other here- 
ditament to George Silvertop. In the conveyance there was a co- 
venant that the said Earl, his heirs executors, administratoragpr 
assigns would pay six pence for each chaldron of coal, which would 
be wrought or gotten out of the lands so sold and which would be 
shipped for sale, to George Silvertop, his heirs, executors, adminis- 
trators or assigns. The covenant was enforced in 1883 at the 
instance of an assignee from the legal representatives of George 
Silvertop against the executors of the Earl. The Lord Chancellor 
(Earl of Selborne) overruled the plea that the covenant offended 
the rule against perpetuities on the ground that, though the covenant 


* had relation to land, it did not amount toa reservation of any 
interest in land. In our judgment the law has been correctly 


summarised in the following passage at page 307 of the 3rd edition 
of Gray on ‘The Rule against Perpetuitles :” 

“The rule against perpetuities concerns rights of property only, 
and does not affect the making of contracts which do not create 
rights of property. Thus a promise to A to pay him or his executors 
or administrators a sum of money on a future event is good, 
although such event may not happen within twenty-one years after 
lives in being, and this is not-altered by the fact that the covenant 
runs with the land (as for instance & covenant of warranty) or can, . 
in any way be enforced by or against other persons than the original 
parties and their representatives, nor that the obligation has a right 
of distraint attached to it, for that is only à matter of remedy, and 
not a future limitation of any particular property.” 

In England a coyenant for pre-emption unlimited in point of 
time has been held to be bud as being obnoxious to the rule against 
perpetuities The point was setüled by the Court of Appeal in 
London and South Western Railway Company v. Gomme (3), where 
the case of Birmingham Casal Company v. Cartwright (4) in 
which a different view had been taken, was expressly overruled. 


(1) [1910] 1 Ch. 12 (33). 

(2) (1883) Challis's Real Property, rd Edition Appendix V, Page 440. 
(3) (1882) L. R. 20 Ch. D. 562. 

(4) (1879) L. R. 11 Ch. D. 433. 
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In deliveririg his judgment Sir George Jessel, M. R. made the 
following observations :— 

“Whether the rule applies or not depen upon this s it appears 
to me, Does or Does: not the covenant give an interest in land ? 
If it isa bare or mere personal contract it is of course not obnoxi- 
ous to the rule, but in that case itis impossible to see how the 
present appellant can be bound. He did not enter. into -he contract 
‘but is orly- a purchaser from Powell who did. If it is a mere 
personal contract it cannot be enforced against tke assignes. 
Therefore the Company must admit that it somehow binds the land. 
But if it binds. the land it creates an equitable interest in the land. 

' Tbe right to call for à conveyance is an equitable interest or equit- 
able estate. In the ordinary case of a contract for purchase there is 
no doubt about this, and an option of purchase is not different in 
its nature. A person exercising the option has to do two things, 
he has to give notice of his intention to purchase, and to pay the 
purchase money ; but as far as the man who is liable to convey is 
concerned, his estate or interest istaken away from tim without 
his consent, and the right to take it away being vested in another, 
the covenant giving the option must give the other an interest in 
land." Later on he observed that there was no substantial distinc- 
tion between a contract for purchase, an option of purchase and a 
conditional limitation, and gave an illustration for the purpose of 
adding strength to what he had held before, namely as the option of 
purchase, like a contract for purchase, creates an equitable estate 
in the land the rule against perpetuities applies. Late“ on he held 
that the principle laid down in ZW/& v. MoxAay (1r) could not be 
invoked against the assignee of the covenantor taking with notice, 
as the same is not applicable to affirmative covenants, covenants 
which require the covenantor to do something. Sir James Hannen 
and Lindley, L. J. who agreed with Sir George Jessel, tcok the same 
view of the case of ZW/k v. Moxhay (1), but in coming to the con- 
clusion that the rule against perpetuities applied they rested their 
decision on the sole ground that the covenant -giving zhe -option of 
purchase created an equitable estate inthe land. In all the cases 
which have been decided in the English Courts after Gommes case 
(a) the decisions have been rested on the sole ground that sucha 
covenant creates an equitable interest in land. It has in our judg- 
ment been rightly pointed out in the referring order taat decisions 
in cases arising in India on such or similar covenants 2ntered into 


(1) (1848) 11 Bony. 571. 
(a) (1882) LR. 20 Ch, Div, 56$. ^ 


bat: 
Cim, 
1945, 
Moulvi All Hossain 
7 Mian. 


Raj Ku mar Halder, 
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before the passing of the Transfer of Property Act; which have 
taken the view that the rule against perpetuities applies to covenants 
for pre-emption, proceed upon the assumption that an interest in 


, land.is created by such a covenant In Makamj Bahadur Singh v. 


Bal Singh (1) the agreement was entered into before the Transfer 
of Property Act. 

In determining the question as ta whether 2 covenant for pre- 
emption ora covenant giving an option of purchase creates an 
interest in land or not, when such a covenant is made after the 
Transfer of Property Act, we must see whether an ordinary contract 
for purchase entered into after the Transfer of Property Act creates 
an interest in land. Section 54.0f the Transfer of Property Act is 
clear on the point. Such a contract does not by itself create any 
interest in land. The second paragraph of section 40 of the Trans- 
fer of Property Act taken with the illustration establishes two 
propositions :—{r) that a contract for sale does not create any 
interest in the land, but is annexed to the ownership of the land 
and (2) that the obligation can be enforced against a subsequeut 
gratuitous transferee from the vendor or a transferee for value but 
with notice. The obligation of the promisor is annexed to the 
ownership of the land, for itis in the quality as owner that he. 
undertakes the obligation, and the obligation concerns the land, 
foritis an obligation to offer the land to the promisee The 
second proposition makes a subslantial departure from the English ` 
law, for an obligation under a contract which creates no interest in 
land but which concerns land is made enforceable against an 
assignee of the land who takes from the promisor either gratuit- 
ously or tikes for value but with notice. None of the reasons 
given by Sir George Jessel M. R. in his-observations which we have 
quoted in exfeaso would accordingly apply to a covenant for pre.. 
emption made after the Transfer of Property Act. A contract of 
this nature no doubt does not stand on the same footing as a mere 
personal contract, for it can be enforced against an assignee with 
totice, but at the same time it is pertinent to observe that it is 
not made enforceable against such an assignee ‘on the footing that it - 
creates an interest in land. 

In India there is no such conception as legal estates and equi. 
table estates, All interests in property—whether the fall owner- 
ship or an interest carved out of full ownership—are rights in 
rem, It is the essence df a right fs res that where it is infringed, 


-the Court has no option but to give relief, provided the remedy 


(1) (1920) L. R. 48, I. A, 376; 25 C. W. N. 770, 
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is invoked within the period of limitation. The Court cannot 


refuse relief in the exercise of its discretion. Section 27 (b) of 


the Specific Relief Act cannot in our judgment bs invoked for 
supporting the argument that an interest in property :s created by a 
contract for sale, as under the provisions of section az of that Acta 


discretionary power is given to the Court either to grant or to refuse: 


specific performance. It is difficult to see how an interest in 
land can be considered to be created when it is in the discretion 
of the Court whether to recognise it or not. If an interest had 
already existed there can be no power in the Court to take away 
the existing rights of the parties. Moreover, the Specific Relief 
Act embodies what in essence is adjective law and the substantive 
law must be looked for elsewhere In our judgment the subs- 
tantive law, the foundation for specific relief provided for in sec- 
tion 27 (b) of the Specific Relief Act, is to be found in the second 
paragraph of section 40 of the Transfer of Property Act. That 
foundation is not the same on which the relief of specific perfor- 
mance against a subsequent purchaser without value or with value 
but with notice is restéd in the Courts of England. Weare further 
of opinion that section 91 of the Indian Trust Act does not indi- 
cate that the purchaser under a contract for sale kas an interest 
in the land. There is no provision in the Trust Act to the effect 
that the vendor is to be a trustee for the purchaser. That section 
occurs in chapter IX which deals with “obligations in the nature 
of trust”. 

The last argument that has been advanced by the appellants’ 
advocate is that the rule against perpetuities has been applied 
even in cases where no interest in property is concerned. For 
establishing this proposition he says that rule has been applied to 
trust, although in India the beneficiary—the cestui gus trust—has no 
interest inland. For supporting the last mentioned proposition 
he has drawn our attention to the definition of trust m the Trust 
Act and to the observations of the Judicial Committee of the Privy 
Council in Chatra Kumari Devi v. Mohan Bikram Shak (1). 
In the last mentioned case Sir George Lowndes laid down the 
proposition that the sestus gue trust cannot maintain as owner R 
suit for possession against a trespasser, as under the Indian Law 
the owner would be the trustee. That decision or the definition 
of trust in the Trust Act does not necessarily imply that the 
test gue trust under the Indian law ‘has no interest in the land 

` conveyed in trust.’ No question of perpetuities arose in that case 


(1) (1931) La R, $ L A, 279; 35 C. W. N, 953. 


ore 


Moulvi All Hossain 
. Mian 
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a 


' and those observations were made in connection with question. 


as to whether the plaintiff could get the benefit of twelve years - 
limitation as provided for in Article 143 of the Limitation Act. 
The Transfer of Property Act itself indicates that for the purpose 
of perpetuities the ces/ws gwe trust is to be considered as having 
interest in land (see the illustration to section 13 of the Trans- 
fer of Property Act). We do not accordingly accept this argu- 
ment. f 

We accordingly answer the first question in the negative. We 
do not answer the second question as it does not arise on 
the facts ofthis case. The result is that the second appeal 
is dismissed. The parties to bear their respective costs through- 
out. E 
P. 8j A. K. D. G. Appeal dismissed. 


APPELLATE CIVIL. 
Befors Mr. Justice C. C. Biswas, 


GIRISH CHANDRA SANTRA AND OTHERS 
t. 
PURNA CHANDRA BHATTACHARJYA 
AND OTHERS," ` 


Suit, mainininability of—Agreement not to execute the decres extered into aftar 
decree—Decree-holder puis the decree into execution and properties of 
` judgwent-dektor sold-—Appicaties under Onder 31, rule go of Civil Procedure 
Code (Act V ef 1908) to. set aside the sale by judgment-debtor dismissed in 
which effect of agreement considered —Sult by judgmint-debtor that sale 
not effective by reason of the solenama, if maintadnable—Whether this 
question is barred by res judicet by reason ef the previons decision 
in the proceeding for setting aside sale, 

A judgment-debtor instituted a suit for a declaration that his interest in 
certain properties was not affected by an execution sale on the ground that 
the mie had been held in breach of an agreement arrived at after the deores 
had been passed to the effect that the decree-holder would not execute the 
decree, The poet-decree agreement which was arrived at between the judg- 
ment-debtor and decree-bolder did not seek to affect the character or form of 
the decree in any way but merely sought to restrain Hs execution : 


*Appeal from Appellate Decree No. 1151 Of 1940, aguinest the decree of N. 
C. Bose, Esq, Subordinate Judge, 3rd. Court, 24 Parganas- dated the goth 
March, 1940, reversing the decree of K. C, Sen, Esq, Munsif, 3rd Court, 
Diamond Harbor, dated the asth May, 1939. 


t 
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Heid, that the mattér caine within the purview of the extouting Court under 
section 47 of the Civil Procedure Code and tho suit was not maintainablé, 


Tha question whether a post-decree agreement will be éxcluded from the: 


purview of the executing Court or not will depend on the nature of the agreement, 
If a post-lecree agreement moks to affect the character of the decree, this Is 
a question which can be raised only by a suit and not by an application under 
section 47 of thé Civil Procedure Code. 

The Ondh Commercial Bank Lid. v. Thakurein Bind Basiri Xwer (1) referred 
to. . 
Whore before the passing of the decree, a decree-holdec had agreed not to 
execute the decree against the judgment-debtor and the judgment-debtor objects 
to the execution by reason of the agreement, the. question whether by róason 
of the agreement there could at all be a decree in the form in which it had been 
actually made is not one relating to execution, discharge or satisfaction of the 
dearee and can therefore bs decided only by a regalar suit. 

Hassan Ali v. Gansi Ali Mir (1) ; Binoda Lal Pakraski v. Brajesdra Kumar 
Saka (2) ; Chhoti Narain Singh v. Mussii. Rameshear Kosr (5) ; referred to. 


Held further, that the executing Court in thé present case having had 
futisdictiah to go into the question as to the effect of the agreement on tbe 


docree-holdec’s right to execution and the question having besa decided against . 


the jodgment-debtor, the decision operates as res judicata. 

Appeal by the Plaintiff . 

Suit for declaration that exceution sale did no: affect the pro- 
perties of judgment-debtors (plaintiffs) having been held in breach ' 
of agreement by the decree-holder not to exceute the decree ; siti 
natively, for damages for breach of agreement. 


The material facts will appear from the judgmenz 
Amritalal Mookherjee for the Appellants. 
Mr. Bhupal Chandra Roy Chandhuri for the Respondents. 


. $ C. Å V. 
The judgment of the Court was as follows :— 


This is an appeal on behalf of the plaintiffs ina suit in which 
they asked for a declaration that their interest in certain proper- 
ties was not affected by an execution sale (in Money Execution 
Case No. 1436 of 1935 ) on the ground that the sale had been 
held in breach of an agreement on the part of the decree-hoiders 
not to execute the decree. The plaintiffs. also prayed, in the 
alternative, for damages for breach of the agreement, The tridl 
Court dismissed the claim on either head, while on appeal the lower 
‘appellate Court dismissed the suit against the austion-purchaso?, 
defendant 7, but granted a decree for damages ageinst the decrée- 
holders, defendants r to 6, in the eum of Rs. 100, In the present 

(1) (1939) E. R. 661. A. 84; 69 C. L. J.317. 


(a) (1903) L. L. R. 31 Cak, 179. (9) (1902) I. L. P.- 29 Calo. Bro. | 
(4) (1902) 6 C. W. N. 796, 


7: 
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appeal the plaintiffs have questioned the competency of the sale as 
well as the sufficiency of the damages allowed, 

The material facts may be shortly stated. On the arst Decem- 
ber, 1925, defendants 1 to 3 ( whose interest is now represented 
by defendants 1 io 6) obtained a money decree against the plain- 


- tiffs in Money Suit No. 916 of 1924 in the Court of the First 


Munsif of 24-Parganas. There was an appeal, and while the 
appeal was pending, a solenama was entered into and filed in 
another suit which was then pending between the parties, Title 
Suit No. 194 of 1922, before the Fourth Subordinate Judge at 
Alipore. By this solenama it was agreed iater alia that the defen- 
dants would give up their claim in the Money Suit and not execute 
the decree they had obtained, and that the plaintiffs, in their turn 
would withdraw their appeal against the decree. In due course 
a decree followed on the solenama. The plaintiffs afterwards 
instituted a suit for setting aside the solennma decree (Title Suit 
No. 154 of 1929), and in repudiation of tbe solenama, they also 
carrjed on their appeal in the Money Suit. Both these procee- 
dings ultimately failed. The suit for setting aside the solenama 
decree was dismissed by the trial Court on tbe aand April, 1930, 
and this was finally affirmed in second appeal by this Court some 
time in 1933. As regards the appeal in the Money Suit, this was 
also dismissed on the roth May, 1927: there was thereafter an 
application in revision to this Court, which ordered a re-trial, but 
on retrial the decree as originally made was restored on the 
29th June, 1929, and an appeal from the decree was also dismissed 
in April, 1930. The decree was then put into execution in Money 


. Execution Case No, 1436 of 1935, ang a sale held thereunder on 


the 7th December, 1935, at which defendant 7 became the auction- 
purchaser. It is this sale which is the subject matter of the 
present suit, and the main contention of the plaintiffs is that the 
solenama was a bar to the execution proceeding which resulted in 
the sale, 

: The lower appellate Court has held, and it is not now disputed, 
that the solenama decree on being finally upheld by this Court 
in second appeal became effective between the parties, so as to 
be operative on the decree in the Money Suit as made after retrial. 
That being so, the plaintiffs might no doubt maintain that in view 
of the clear stipulation in the solenama it was not competent to 
the defendants to execute the money decree and sell the plaintiffs’ 
properties in such execution. In point of fact, it appears that 
shortly after the sale the plaintiffs applied under Order ar, rule 9o 
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of the Code of Civil Procedure for setting aside the sale on the 
usual allegations of fraud. and material irreguldri-y, and in the 
application they raised this specific objection under ssction 47 to 
the competency of the sale. The application wes dismissed on 
the a7th July, 1936. The Court found that there was no fraud 
or irregularity in publishing or conducting the sale, the sale 
processes had been all duly served, and the sale was otherwise 
valid. As regards the effect of the solenama, the learned Munsif 
observed as follows :—“I do not see how this decree should be 
the subject of a compromise which was arrived at 3 years earlier. 
This decree obviously had no existence at that time.” In saying 
this, the learned Munsif evidently went by the criginal date of 
the solenama (24th March, 1926) and the date (23th June, 1929), 


on which the Money Suit was decreed on retrial. Whéther this 


was a correct view to take or not, the fact remains that the plain 
tiff? objection to the execution on the giound of the solenama was 
negatived. — 

. The same objection has now been renewed by the plaintiffs in in 
the present suit, and to this the defendants raise 1 two-fold plea 
in bar, which has been given effect to by both the Courts below. 
It has been held in the first place, that the question raised in the 
suit is one under section 47 of the Code of Civil Procedure and 
the suit is consequently not maintainable, and secondly, that it 
is also barred by. ves judicata by reason of the previous decision 
in the proceeding for setting aside the sale. Both these grounds 
are strenuosly contested by the learned advocate for the appel- 
lants. Whether the law is on the side of his clients or not, it 
hardly admits of doubt thatetheir conduct has very little of merit 
init. Having themselves moved the Court under section 47 of 
the Code and invited a decision on their application, itis not for 
them now to turn round and say, because the decision went against 
them, that neither were they competent so to have moved the 
Court, nor was it competent for the Court to have dealt with the 
matter on being so moved. And yet this is the position which 
they must take up in order to sustain their present contentions. 
These contentions may be now examined. 


First, as to the bar under section 47 of the Code of Civil 
Procedure. This section provides that all questions arising- be- 


tween the parties to the suit in which the decree wes passed, or. 


their representatives, and relating to the execution, discharge or 
satisfaction of the decree, shall by determined by the Court execut- 
ing the decree and not by a separate suit,” Prima facis it ia 
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difficult to sea why such a question as is sought to be raised by 
the plaintiffs in this case, affecting the decree-holdérs’ right to 
maintain the execution, shonld not be regarded as coming within 
the terms of the sectioh, The validity of the decree is not 
challenged : but it is- merely urged, treating the decree as one 
which was validly passed and would ba susceptible of execution 
in the ordinary course, that by a volufitary agreement on their 
part the decree-holders disentitled themselves to realise it by 
execution. Itseemstó me that this is pre-eminently a matter for 
the executing Court to deal with. The ordinary rule no doubt 
is that the executing Court cannot go behind the decree, in other 
words, it must accept the decree as it stands, buteven so, it has 
been held by the Full Bench in Gora Chand Halder v. Prafuila 
Kumar Roy (1), that where a decree is challenged as being with- 
out jurisdiction, the executing Court may go iuto the question ànd 
refuse to execute the decree, if it finds that it was really without 
jurisdiction. Reference may also be made to another Full Bench 
decision, Zalebahi v, Abdul Asis. (2), in which it has been held 
that where an application is made for execution of a final decree 
after the preliminary decrée has been reversed on appeal, it is 
competent to the executing Court to refuse execution on the gtound 
that the decree having been superseded asa result of the appeal, 
it is no longer valid and opsrative. In the present case it is not 
necessary to stretch the rule to this extent, inasmuch as thé décree 


| itself is not impugned as a nullity or attacked on any other gtouhd 


tending to destroy its very existence, but all that is said is that 
by reason of certain ctrcumstances extraneous to the decree; and 
not impinging in any way upon its validity or operative charactet, 
its enforcement has been suspended. As I have said, I can find 
no reason for holding that this is. not a niatter which may legiti- 
mately come;within the purview of the executing Court under séc- 
tion 47 of the Code. 

The learned advocate for the appellant referred ms to certain 
cases in which it has been held that where the judgment-debtor 
objects to the execution on the ground that prior to the passing 
of the decree, the decree-holder agreed not to execute it, the 
question is one which could not be determined by the executing 
Court under section 47. Amongst others, reliance was placed on. 
the case of Hassan AH v. Gausi AH Mir (3), which followed the 

(1) (1925) I. L. R. 53 Cake. 166 ; 42 C. L. J. 1. : 


(2) (1929) I. L. R. 57 Cake. 1013 ; 50 C. L. J. 566 (F. B.). 
(4) (1903) LL. R. 31 Calo. 179. 
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earlier cases of Bemode Lal Pakrashi v. Brajendra Kumar Saka 
(1) and Chhoti Narain Singh v. Musstt. Rameshwar Koer (a). 
These were all cases of pre-decree agreements, and if I have been 
able to follow the rusio decidendi in these cases arigh-, it was that 
the question which fell to be détermined was whether or not by 
reason of the agreement there could at all be a decree'in the form 
in which it had been actually made. That is an entirely different 
question from what has to be considered in the present cases 
This is a case of a póstdecree agreement, and even if it be 
supposed that on principle there should be no difference between 
a pre-decree agreement and a post-decree agreement, it is still 
to be observed that the agreement here does not purport in any 
way to affect the character or form of the decree. I do not 
suggest that a post-decree agreement may not in any circumstances 
be excluded from the purview of the executing Court under sec- 
tion 47, but whether this will or will not be so will depend gpon 
the nature of the agreement. If a post-decree agreement seeks 
to affect the character of the decree, it may no doubt be said 
that this isa question which could be raised only by an inde- 
pendent suit, and not by an application under section 47. As I 
have already pointed out, I do not think that the agreement in 


this case may be regarded as having any such effect on the decree.: 


In my view, it leaves the decree untouched, and merely seeks to 
restrain its execution, and it ig, therefore, just one of the matter 
which it is peculiarly within the province of the executing Court to 
consider and determine. | 


The learned advocate drew attention in this connection — 


to the observations of the Judicial Committee‘ in the recent 
case of Zhe Owdk Commercial Bank Lid. v. Thakurain Bind 
Basini Kusr (3). The passage on which he relied is at page roa of 
the report :— 


“If it appears to the Court, acting under section 47; that the. 


true effect of the agreement was to discharge the decree forth- 
with in consideration of certain promises by the debtor, then no 
doubt the Coyrt will not have occasion to enforce the agreement 
in execution proceedings, but will leave the creditor to bring a 


separate.suit upon the contract. If,on the other hand, the agree-. 
mient is intended to govern the liability of the debtor under the 


decree and to have effect upon the time or manner of its enforce- 


ment, it is a matter to be dealt with under section 47. In such- 


- (t) (1909) I. L. R. 29 Calo. 810. (3) (1902) 6 C. W. N. 796. 
(3) (1939) L. R. 66 L A. 84 ; 69 C. L J. 317. 
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a case to gay that the creditor may perhaps have a separate suit 
is to misread the Code, which by requiring all such matters to be 
dealt with in execution discloses a broader view of te Scope and 
functions of an executing Court." 


Ido not see how tbese observations assist the appellants in 
any way. On the contrary, their Lordships state quite clearly that 
where the agreement is intended to govern the liability of the 
debtor under the "decree and to have effect upon the time or 
manner of its enforcement, the matter is to be dealt with under 
section 47. Even in the earlier part of the passage where their 
Lordshipe say that the creditor may be left to bring a separate 
suit upon the contract, they point out that if it appedrs to the 
executing Court that the true effect of the agreement is to die 
charge the decree forthwith, the Court will have no occasion to 
enforce the agreement in execution proceedings, meaning thereby ^ 
that while it will be open to the executing Court to take ' notice 
of the agreement for the purpose of refusing execution, the decree- 
holder will be relegated to a separate suit if and in so faras he 
wishes to enforce any promises made by the debtor in oras com 
sideration for the agreement. Where the agreement amounts to 
an adjustment of the decree, it is a different question whether or 
notthe executing Court may take notice of it unless the adjust- 
ment is recorded under Order 21, rule 2, but their Lordships do 
not appear to be in any doubt that subject to that, the matter 
will fall to be determined by the executing Court. In the case 
before the Judicial Committee the agreement was a bargain for 


- time in consideration of a higher rate of interest, and it was held 


to be an agreement having effect upon the parties’ rights under 
the decree, which it was within the jurisdiction of the executing 
Gourt under section 47 to recognise and act upon. It may be 
that the agreement here is not one giving time to the judgment- 
debtors, but exonerating them altogether from liability under the 
decree, but this is a circumstance which in my opinion makes no 
difference, in that the agreement still remains an agreement upon 
terms which, in the words of their Lordships in another part of 
the judgment, have reference to and affect the execution, discharge 
or satisfaction of the decree. There is no reason, therefore, why 
it cannot be dealt with under section 47. "There is no question in 
the present case of any attempt by the decree-holders to enforce 
in execution any liability under the agreement extraneous to the 
decree orto the suit im which the decree was passed, for Males 


separate suit might have been necessary. 
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In my opinion, therefore, the first point raised by the appel- 
lants must be over-ruled, and I must hold that section 4T of the 
Code is a bar to the present suit, 

"The appellants’ second contention in answer to the plea of 
res-judicata must equally fail. The whole basis of the argument 
on this part of the case is that the executing Court had no juris 
diction to go into the question as to the effect of the solenama on 
the decree-holders’ right to execute the decree, and that any 
adjudication by that Court on that question could not consequently 
operate as res judicata. As, however, I have shown above, this 
was a matter which it was not only within the competence, but 
also withim the exclusive jurisdiction, of the executing Court to 
deal with under section 47, In particular, it may be added that 
having regard to the form in which the question had 
been raised in the executing Court, the learned advocate, on 
his attention being drawn to it, had himself to concede juris- 
diction. The issue in that Court was in this form t—"Is the story 
of adjustment of the decree by solenama true ; if s0, is the execu- 
tion case at all maintainable ?' The answer which the Court gave 
to the question was in the negative. Whether that wasa correct 
answer or not is immaterial: it remains a fact that the question 
had been raised and decided against the appellants, and I see no 
reason why they should be allowed to reagitate the same guestion 
in the present suit, 

The result is that in so far as the plaintifis seek to challenge 
the competency of the sale on the ground that it was held in 
breach of the terms of the solenama, the suit must be held to be 
not maintainable. Their ‘claim to damages for breach of the 
solenama obviously stands on a different footing and this was not 
disputed by the respondents. It is necessary, therefore, to com 
sider the appellants’ objection regarding the quantum of damages 
awarded. The learned Subordinate Judge allowed a sum of 
Rs, roo only, that being the price of the property fetched at the 
execution sale, It may be conceded that this is not necessarily 
a correct measure of the damages which may be-claimed by a 
judgment-debtor for wrongful sale of his properties by the decree- 
holder despite a binding agreement to the- contrary. But in 
assessing damages the Court is undoubtedly entitled to take into 
consideration the conduct of the parties. It is quite true that 
the decres-holders here in putting the decree into execution acted 
in violation of their undertaking not to execute it, but the plain- 
tiffs on their part were the first/ to repudiate the -agreement, 


Cr. 
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rd 


December, 14. 15, 
16, 17, 18 and 31, 
1943. 


THE CALCUTTA LAW JOURNAL. [Vor. 77. 


Contrary to the terms of the solenama they prosecuted their appeal 
in the Money Suit, and then instituted a suit for setting aside 
the solenama decree. It was certainly not due to them that both 
the appeal and the suit ultimately failed, and though asa result, 
as was held by this Court in second appeal, the parties were 
restored to their original position under the solenama, and the 


-appellants consequently claim the benefit of it in an appropriate 


proceeding, it does not follow that in a suit for damages for 
breach of the rgreement, their own conduct should be left out of 


consideration eltogether, not for the purpose of disallowing damages, 


but for assessing the amount thereof. In the circumstances of the 
case, I see no reason for modifying the sum alowed by the Court 
below in this behalf, 

For the reasons aforesaid, I must affiirm the judgmeht and 
decree of the learned Subordinate Judge and dismiss the appeal 
with costs. f 
ka K. D.G.; FB : Appeal dismissed. 





FULL BENCH. 


Before Mr. Justice Syed Nasim Ali, Mr. Justice R. C. Mittar, 
_ Mr. Justice N. A. Khundhar, Mr. Justice B. 
N. Rau and Mr. Justice R. B. Pal. 


KARTICK CHANDRA MALLIK AND ON HIS DEATH HIS 
SOLE HEIRESS AND LEGAL REPRESENTATIVE : 
CKHAHANKARI DAS, AND ANOTHER 


v. 


RANI HABSHAMUKHI DASI, EXECUTOR TO 
THE ESTATE or LATE RAJA MANINDRA 
CHANDRA SINHA* 
Bengal Land Revenue Sales Act (XI of 185p), section 37—Ons Patni created 
of thres estates—Ons of the estates sold. for arrears ‘of revense—Such Patni 
‘or portion thereof lyixg within estais seld, if an ‘undertenury’ and annul- 
lable as such—{f "inckmbrance' and void as uch- "Undertensre", what it 


= Mrans in ths AcE and in” section SP Ee Gnd INES Gf aucien ku 


purchaser at rtvtnue-ssle, nature of. 


“Full Beich Referenca No. 1 of 1999 ln Appeal ftom Appellate Decree No. - 
216 of 1939, ngalit the deorwe of B. P. Roy, Esq., Additional District Judge, 
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sihi that of T. C. Mukherjee, Hoy.) Subordinate Judge, 4th Cotrt, Alipore, 
ated the git August 1937. i 
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The propristors ot three Touzis, Nos. 335, 1078 arid 1233 granted a Patol 
lease of the lands covered by al] the Touxis, Thereafter Topai No. 335 was sold 
for grrears of revenue. The successcr-in-Interest of the lessees brought the 
present suit to set aside the sale and in the alternative for a declaration that the 
revenue sale did not affect their Patni interest in the lands of the Tous! sold. 
It was found that the Patni lease did not creato three separate tenures under 
the three estates but only single tenure under the three estates, The point 
that arose foc decision in the High Court first before a Division Bench and 
then before a Full Bench to which it was referred, was whether tha ‘revenue sale 
purchaser could annul the Patni so far as it related to the lands of the aforesaid 
Touxzi No. 335 1 


Held, on a construction of section 37 of the Bengal Land Revenue 


Sales Act, that the Patni so far as it related to the Tpuzi sold for arrears of | 


revenue was an ‘undertenure’ and annullable as such; that it was not an 
*Incumbrance' and not therefore vold as such. i 


A purchaser, therefore, of an entire estate sold for arrears of revenue, due 
On acoount of the same, can annul an undertenure, which is created under the 
said estate as well as other estates, so far as it lios within the estate sold. 

Ashamayes v. Baranagare wie Factory Co. Lid., and others (1) overruled, 

The Bengal Land Revenue Sales Act uses the terms ‘under-tenure’ and 
tenure as synonymous terms, The word, ‘under-tenure’ in section 37 of the 
Act should not be interpreted by applying the definition in the Act of 1868. 

The term, “incumbrance” as used in. section 37 is exclusive of whatever is an 
undertenure within the meaning of the section. i 

Turner Morrison & Co. Ltd v. Monmohan Chaudhucy (2) reforred to. . 

The auction-purohaser at a revenue sale gets the interest of the Crown, 
subject to the payment of the Government assessment and is remitted to all 
those rights .which the original settler at the date of the perpetual settle- 
ment bad. 

. Makarajh Surja Kenta Acharya Bahadur v. Sarat Chandra Roy Cheudkury. 
(3) and other cases referred to, 

Reference to the Full Bench by a Division Bench (Mukherjea 
and Roxburgh JJ.) dismissing a Second Appeal: 

Appeal by tle Plaintiff. 

Suit to have a revenue-sale set aside; alternatively, for a 
declaration that the revenue-sale did not affect the interest of plain- 
tiff in the lands in suit. i 

The material facts will appear from the following Order of 
Reference. . 


(1) (1998) 70C. L. J. 34. 

(9 (1931) L. R. BL A. 440; I. L. R. 59 Cak. 738 ; 96C. WAN. 39; 
5A C. L J. 462. 

(3) (1914) 18 C. W, N. 1981 (P, C) ; 90 C. L. J. 563... >» 
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Mukherjea, J. :— This appeal is on behalf of the plaintiffs 
and the suit was one commenced by them to set aside a revenue 
sale, and in the alternative for a declaration that their putni interest, 
under the estate sold, was not in way affected by the sale and could 
not be annulled. The facts are not disputed and lie within a 
narrow compass. 

Touzi No. 335 of the 24-Parganas Collectorate which belonged 
io certain Deities named SriSri Gopi Nath Jew and others was 
sold for nonpayment of arrears of revenue on 23rd September, 
1935. There was a putni created under this estate as well as 
estates Nos. 1078 and 1233 of.the e4-Parganas Collectorate, which 
also belonged to the Deties, in favour of the predecessors of the 
present plaintiffs by a registered Kabuliyat, dated the sth of 
Aswin, 1314 B. S. The plaintiffs who are othe present petnidars 
instituted this suit, and their allegations in substance were that the 
revenue sale was premature and without jurisdiction, and that there 
was various irregularities which made it liable to be annulled 
under section 33 of the Revenue Sale Law. In the alternative 
they prayed, that as their putni was one indivisible tenure under 
three estates of which only one was sold, it could not be annulled 

under section 37 of the Revenue Sale Law. The suit was con 
tested by the defendant No. 1, the purchaser at the revenue sale. 
She traversed all the allegations of the plaintiff, and contended 
tater aiia that the sale was neither irregular nor s/ira vires. It 
was urged that the patni held by the plaintiffs was separable and 
even if it did include the lands of the other two estates, there was 
nothing in law which stood in the way of the purchaser’s annulling 
it, to the extent that it was under Estate No. 335- 

The trial Judge decreed the suit basing his decision on sae 
point only, vir, that the sale was without jurisdiction. On ‘all the 
other points his findings were against the plaintiffs and he held 
definitely that though there was only one patni created under 
these estates it could be annulled so far as it related to the estate 
sold, undér section 37, Act XI of 1859. Against this decision 
there was an appeal taken.by defendant No. 1 and the Additional 
District Judge who heard the appeal while affirming the other 
findings of the trial Judge sent the case back to him for a re- 
hearing on the point as to whether the sale was without jurisdiction. 
The trial Court after remand, and on taking additional evidence, 
came to the conclusion that the Collector had jurisdiction to hold 
the sale, and this finding has not been OE. before us by the 
plaintiff. . 
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The only point that has been canvassed in this appeal is that 
the patni held by the plaintiffs being one integral Pas under three 
estates could be annulled in part by defendant No. 1 who was the 
purchaser of one of the estates. 

Two questions arise for determination in connection with the 
point raised. The first is whether the Kabuliyat of 1314, created 
three separate tenures under the three estates, or it was only one 
tenure ? Ifthe tenures are separate, there is no disptte that the 
tenure under Estate 335 could be annulled. If howevec it is held 
that there was only one tenure created jointly under three estates, 
the next question would arise, as to whether the purchaser was 
competent to annul it in partso far as it related to the Estate 
No. 335. < 

The answer to the first question depends on the construction 
of the Kabuliyat. The executants of the Kabuliyacs were two 
ladies and the recitals show that one of them had a temporary ijara 
lease-in respect of the three properties, which wers being let 
out in patnito both of them jointly. This was said to be in 
pursuance of a compromise filed ina suit in the Origimal Side of 
this Court, which related to all the three properties, and one of 
the terms of the Solenama was, that these two ladies would have 
a patni of these three estates at an yearly rental of Rs. 9,500, 
which was the rent payable under the ijara lease. This recital 
undoubtedly lends support to the view that only one tenancy was 
created, the rent assessed being Rs. 9,500 a year. Mr. Gupta lays 
considerable stress on the fact that the rent has not only been 
distributed among the thres estates in certain proporions in the 
body of the document itself, ,but .the -schedule, which enumerates 
the kiss, sets out in detail the instalments payable in respect of 
each Touzi separately.- This may appear to be somewhat unneces- 
sary, if only one tenure was created, but at the same time it isto 
be noticed that a total has been struck both in the Sody of the 
document as well as in the schedule. The aggregate of the rentals 
that are mentioned separately in respect of the three touries, 
has been described as the rent ofythe Putni Meha. itself ; and 

e Kists or instalments payable by the tenant as set out in the 
schedule are the aggregates of the Kists shown against the touzies 
separately. : | 


Possibly the parties desired to have the basis of calculation, 


embodied in the document itself, and this might have been done 
in view of the provision in the deed, that in case of acquisition 
of any portion of the land by the Government under the [ Land 
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Acquisition Act leading to abatement of revenue in respect of the 
Touzi to which the’ land appertained, there would be correspon- 
ding reduction in the rent payable by the putnidars, As the 
renis were separately shown in the Putni Kabuliyat the reduction 
in rent could easily bs made on the materials given in the Kabu- 
liyat itself without the necessity of any further investigation. 

Througbont the Eabuliyat the expression Putni Mahal is used 
in singular asd there is only one security given for the tenure 
under Regul&zon VIII of 1819. Considering the document, as 
a whole, it sezms to me that it created only one tenure, and nọ 
separate tenu-e was created under one of the Touzies. 

This leads us to the second and the more important question 
as to whether tbe purchaser could annul the putni so far as jt 
comprises the lands of Touzi No. 335. Mr. Gunada Charan Sen 
who appears for the appellants argues that the question must be 
answered in che negative, and in support of his contention he 
relies upon ar. unreported decision of a Division Bench of this 
Court, in S. A. 797/36. 

In that case there were 5 touzies which jointly held the lands 
comprised therein, and each touzi had an undivided fractional 
share in all rhe lands. A tenure was held under all these five 
touzies, and oae of the touzies viz. Tomi No. 166 being sold for 
arrears of reverme, the purchaser sought to annul the under-tenure 
so far as it rested to that estate and recover possession of a corres- 
ponding share of the lands. 

The Cour- of appeal below dismissed the plaintifs suit on “ihe 
ground, that :Le proprietors of other 5 Toucies were in the position 
of joint landlcrds with the plaintiff, and section 37 would not allow 
annulment of a portion of an under-tenure. This view was affirmed 
in'üppeal by M. C. Ghosh and Bartley; JJ. Mr, Justice M, C. 
Ghosh relied npon two earlier decisions of this Court, which are 
to be found in Makamad Guran Chowkidar v. Basarat Ali (1) and 
Sookaram v. Doorga Charan (2) and held, that taking the words of 
section 37 of Act XI of 1859 as they stood, the auction-purchaser 
was entitled to eject all under-tenants who he ld their lands entirely 
within his estace, but was not entitled to eject an under-tenant who 
held an under-tenure partly within his estate and partly within other 
estates. Mr. justice Bartley who delivered a separate concurring 
judgment also observed that section 37, Act XI of 1859 did not con- 
template the avoidance on annulment of a part of'an under-tenure. 

(1) (1919) 55 L C. 645. 
~ (@) (878) 5 C. L. J. 264. 


~ 
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The facts of this case are not exactly similar to those of the pre- 
sent one ; for in the case before us, it does not appear tbat the thrée 
estates held the lands jointly but that would not make any 
difference in principle. It was definitely held by the learned Judges 
in that case that if a tenure is held partly under one estate and 
partly under another, the purchaser of one of the estates cannot 
annul the tenure so far as it relates to the estate purchased, and 
in fact what section 37 of the Revenue Sale Law contemplates is an 
annulment of the whole and not part of a tenure. 

The case therefore, if it is held to be correctly decided, does 
support the contention of Mr. Sen. I think however that the deci- 
sion is not correct, it is unsound in principle, and is not supportéd 
by the decisions upon which it purports to rely. 

The primary object of section 37 of the Revenue Sale Law is 
undoubtedly the protection of revenue. As.the Judicial Committee 
expressed in Forbes v. Meer Makcmed Hossein (1). “ The statutory 
title which the law gives to an auction-purchaser, is that, for the 
protection of the revenue, and in order to ensure ifs due payment 

. by him, and to avoid the necessity of repeated sales of the property, 


he is remitted to all those rights which the original settler at the 


date of the perpetual settlement bad ; and may, in consequencé of 
that, sweep away or get rid of all the intermediate tenures and 
incumbrances created by preceding zemindars since that date.” 
See also Mahomed Kasim v. Kasi Nath Gosh (a) ; Narayan Chandra 
v. Kasiswar Roy (3) ; Gokui Chandra v. Hara Sundari Dasi (4). “If 
it was the intention of the legislature that the estate might always 


remain adequate security for Government revenue, it is necessary . 


that the purchaser should get the estate in such a condition that 
he might be able to pay the Government revenue assessed thereon 
and that no act done by the proprietor after the settlement by 


which the estate became deteriorated, or rendered incapable of. 


yielding the revenue, should be allowed to affect him. The auction- 
purchaser as is stated by Sir James Colvile in Zortes v. Meer 
|. Makomed Hossein (1),, is'entitled to a presumption founded upon 
the principle that-every bigha'of land is bound to pay and'contri- 
‘bute to the public revenue unless it could be brought within certain 
exceptions recognised in the -Act itself. In the present case the 
plaintiffs do not bring their case within any of the PRETIUM 


(1) (1873) 20 W. R. 44 (P.C). 
(a) (1898) 3 C. W. N. 108. 
(3) (1908) 1 C. Le J. 579. 

(4) (1905) 9 C. W. N. 383. 
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- mentioned in section 37 ; their whole point is that the word under- 


tenure as mentioned in section 37, means the whole of the under: 
tenure and not & part of it and the purchaser cannot annul a portion 
ofan undertenure. This reasoning is, I think unsound. As the 


. purchaser does not derive- his title from the defaulting proprietor, 


it is wrong to describe him as a co-sbarer landlord, with regard 
to the tenure, and the principle of law which prevents the landlord 
from seeking partial eviction, cannot have any application to such 
case. If the purchaser is a co owner the lease, so far as he is con- 
cerned, must be deemed to have been granted by the other co- 
owners, to which he was no party. In such circumstances he can 
certainly recover joint possession to the extent of his own interest 
in the property. In this case the lands of the three Touzies are 
separate and there is no difficulty in annulling the tenure so far as 
Touri No. 335 is concerned. If the view taken by Ghosh and 
Bartley, JJ. in the case mentioned above is accepted it would be 
open to every person to render the provision of section 37 entirely 
nugatory. The only thing necessary would be to include the lands 
of another Tcuzi when a tenure is created undera particular Touzi, 
and tbe purchaser of either of the Touzis would be altogether 


` powerless to annul the tenure. There are indeed certain authorities 


which lay down that though the primary object of section 37 
Act XI of 1859 is the protection of Government revenue, yet the 
section is intended to secure certain other objects also such as the 
prevention of undue inconvenience and hardships which might 
arise from subjecting the holders of encumbrances to a multiplicity 
of suits by different purchasers atone sale or to suits for partial 
cancellation of encumbrances at tHe instance of some out of 
several co-purchasers. A leading. decision on this point is Jatra 
Mokun Sen v. Auhhil Chandra Chowdhury (1) where some^of the 
previous decisions on the point are quoted in the judgment of 


. Banerjee and Gordon, JJ. It was held in this case that when there 
- were more purchasers than one, -the right to annul an under-tenure 


must be exercised by all the joint purchasers, and cannot be exer- 
cised by one of them. I think on this principle we can support 
the decision in Sooharam Barma v. Doorga Charan Das (a) and 
Guran Chowkidar v. Basarat Ali (3) upon which M. C. Ghose, T. 
purports to rely. In Sooharam Barma v. Doorga Charan Das (s) 
the plaintiff was the holder of a taluka potte under the auction-- 


(1) (1896) I. L.R. 24 Cake. 334 
(a) (1878) 5 C. L. J. 264. 
(3) (1919) 55 I. C. 645. 
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purchaser of an estate with regard toa portion of the lands only 
which were comprised in the estate. He sued to evict an under 
tenure-holder, who had g tenure in respect of the lands in suit and 
certain other lands within the same Touzi, biz not included in 
the plaintiffs Potta. It was held that the plaintiff could not annul 
the under-tenure in part in this manner. The tenure could be set 
aside as to all the lands belonging to it, and this could be done 
either by.the purchaser of the entire mehal or by some person to 
whom he had transferred, either the whole mehal, or all those lands 
of the mehal which were included in the taluka patta of the defen- 
dants, Here the lands of the under-tenure were all within the 
touxi that was sold, and it was held that the purchaser or any 
person claiming from him could not evict him only from a portion 
of the lands, This certainly causes hardship to the under tenant 
and subjects him to multiplicity of litigation, and there may be good 
reasons said above, for disallowing such a suit. But that rule can- 
not have any application where the purchaser of an entire touti 
seeks to annul the under-tenure so far as itis within that touti 
No question of hardship to the tenure-holder or risk af multiplicity 
Of litigation arises in such cases. The auction-purchaser has no 
right to the lands of the other touzis which might be included in 
the tenure, and to apply this rule in such cases, would be to make 
the tenure unannullable altogether. The facts in Guran Chauhidar 
v. Basarat AK (1), seem to be similar to those in Sookaram Barma 
v. Doorga Charan Das (2), and the same principle was applied. 

My conclusion therefore is that section 37 does not assist thé 
the plaintiff in any way and the suit must fail, — 

As the view we are taking is different from that taken by a 
division bench of this Court, we have no other alternative but to 
refer this matter to a Full Bench. 

We direct, therefote that the appeal may be referred to a Full 
Bench, and the following questions framed for their decision:— _ 

(1) Whether a purchaser of an entire estate in the permanently 


settled districts of Bengal, sold for arrears of revenue, due on - 


account of the same, can annul an under tenure, which is created 
under the said estate as well as other estates, 80 = as it lies within 
the estate sold ? 

(2) In the case of Ashamayi Basu v. Baranagore Jute ee 
- Ltd. (3), (S. A. 797/36) correctly decided ? As the points referred 
(1) (1919) S51. C. 645. 


(2) (1907) 5 C. 
uod gene Ri i A. 4491 LL R. 8 Cak. 738 ; 36 C. W. N. 991 


^ 
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arise in an appeal from appellate decree, the whole apai is under 
the rules of Court referred to the Fall Bench. 

Roxburgh, J; :—This apppeal arises out of a suit to set aside 
a sale for arrears of revenue of touzi No. 335 of the s4-Parganas 
Collectorate, and in the alternative fora declaration that the sale 
cannot affect the interest of the plaintiffs who are patnidars of 
the mahal. The estate in question was the debuttar estate of 
certain deities who also were the proprietors of tousis Nos. 1078 
and 1233 of the same Collectorate. The patni in suit covers the 
whole interest of all the three touzis and was created by a Kabuliyat 
of the 5th Aswin, 1314 B. S. . 
^ The case was originally contested on three main grounds, first 
that the Collector bad no jurisdiction to hold the sale of the estate 
as there were in fact no arrears, secondly that there had been 
material irregularities in conducting the sale, and thirdly that the 
plaintiffs patni in any event was not liable to be annulled. The 
trial Court found against the plaintiffs on all grounds except the 
question of jurisdiction ; on appeal the lowér appellate Court 
agreed with the other findings of the trial Court, but sent the 
case back for taking further evidence on the question whether 
the sale had been held with jurisdiction. This point bas been 
finally determined againt the plaintiffs who do not now dispute it. 
The only point that is now urged is that the patniis not liable to 
be annulled. On this point the trial Court held that there was 
no reason why that portion of the putni which extends over estate 
No. 335 should not be anu Hed. The appellate Court held that 
in fact, though there was one lease, there were three separate patnis 
created thereby, ‘and therefore agreed that the patniin respect of 
tauzi No. 335 could be annulled. 

If the view of the lower appellate Court is accepted, the case 
offers no difficulty ; but if the lease is held to create one “under- 
tenure” the question arises as to whether there is any bar by 
virtue of the terms of section 37 of the Land Revenue Sales Act, 
1859, to the annulment ofa portion of such. These are then the 
two points which arise for decision in this appeal, the first does the 
patni tenure create one under tenure ; secondly if so, can this be 
annulled in part ? 

It may be stated that the lands. of the three touzis are quite 
separate, but there is evidence that some of the holdings of raiyats 
consist of land of more than one touri. ` 

In my opinion the patni lease purports to create one tenancy. 
No doubt it gives in detail the nature of the lands, the separate 
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touzi numbers of the estates and their separate rentals, but this on 
is totalled at Ra. 95oo and the whole is treated as one. The 1943. 
details appear to be given for descriptive purposes, to indicate in Eu 
fall the nature and terms of the lease and not for the purpose of 
creating three separate leases by one document. It is true that Rani Hgrakamakti 
in paragraphs 11 and 14 where reference is made to the possibility - Men 
of abatement of revenve on account of land acquisition proceed- Rexterth, Y. 
ings or of increase of cess respectively, there is provision for pro- gana 
portional variation of the patni rental, and from this it can be ' 
urged that the variation would be according to the change in the 
revenue of each touzi separately, and hence of-the corresponding 
separate patni. Further the schedule of the rental and kists is 
unnecessarily detailed if the document is considered as creating 
one whole lease for Rs. 9500 since it shows separately the amounts 
due touxi by touzi and kist by kist, but on the other hand the 
items are also totalled for each touzi, as well es for each kist, and 
the total of Rs. 9500 is also shown. ‘Taking all the rerms of the 
lease together however. I am. of opinion that it is intended to 
create and does create one tenure. l 
It remains to be decided whether such a tenure can be annulled 
so far as it is under touzi No. 334. 
Mr. Gunada Charan Sen, arguing the case for the appellants 
relies on an unreported decision of M. C. Ghose and Bartley, JJ: 
in the case of Srimati \Ashamayee Basu v. The Baranagors Jute 
Judory Ltd. (1) (S. A. No. 797 of 1936). In that case there were 
five esta:es which jointly held all the lands comprised therein, and, 
the under-tenure was under all the estates ; one only of the estates ` 
was sold. M. C. Ghose, J. „after discussing the case.af SeoAarum 
Barma y. Doorga Charan Das (1), anda later case of Mukamad 
Guran Choukidar v. Basarat Ali (a) which purported to follow the 
former case observed :— 
` “Tt appears that it has been accepted in the past that section 37 
is to be strictly construed so 4s to give what protection may reason- 
ably be given to under«enants. The section states that the auction; 
purchaser of an entire estate shall acquire the estate free from all 
encumbrances and shall be entitled to avoid and annul all under- 
tenures and forthwith to eject all under-tenants. Taking the words 
in their natural meaning it is clear that the auctian'purchaser is 
- entitled to _ eject all underjenani who hold tbeir land entjrely 


_ (1) (1949) 70 C. L. J, 34. 
(1) (190745 C. L. J. 266. 
(&) (1919) 55 L C. 665. 
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within his estate, but he is not entitled by the section to eject an 
under-tenant who holds an under-tenure partly within his estate and 
partly within other estates, 

Bartley, observed that “the section does not contemplate 
the avoidance on annulment of a part of an under-tenure. "' 

In considering this matter an important distinction has to be 
borne in mind, namely that between, on the one hand, annulment 
of a portion of a tenure, .the whole of which isheld under one 
estate, and on the other hand annulment of a portion of a tenure 
such portion being the whole of the tenure held under a particular 
estate, the whole tenure being held under two or more estates. In 
the first case the party seeking to annul is not performing the whole 


' of what he has authority to do by virtue of the purchase in the 


revenue sale; in the second case (if he can doit at all) he is 
annulling all that is his to annul by virtue of the purchase. To 
prohibit the first form of partial annulment can in no way jeopardize 
the Revenue ; to hold that the second form is not permissible is 
to say that there is available a easy means of defeating the stringent 
provisions of the Revenue laws dating from the time of the 
Permanent Settlement to the effect that zemindars cannot create 
interests which shall not be voidable at the time of sale for nom 
payment of arrears of revenue. Until the recent case of 1936 
there is no clear authority that annulment of this second type is not 
possible. PAs 

The case of Sovkaram Barma v. Doorga Charan Das (1) is 
clearly one of annulment of a portion of tenure, the whole of which 
tenure was helé under one estate. The party seeking to annul the 
portion of the tenure in that case was, himself merely a holder of 
a taluga potta from the revenue sale purchaser of 36 dags of land 
which formed part of an entire mehal, and the tenure which he 
sought to annul consisted of 10 dags out of his 36 dags together 
with other lands of the zemindary which were not claimed by ` 
the plaintiff nor contained in his ‘taluga potta. If was held 
that :— 

“ The tenure, if sought to be set aside, must be set aside in toto 
and as to allthe lands belonging to it, and this can only be done 
either by the purchaser of the entire mehal or by some person 
to whom—he was transferred either the whole mehal or all those 
lands of the mshal which are included in the taluga potta of the 
respondents. ” 


(1) (1907) 5 C. L, J. 264. 
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The later case of Muhammad Guran Choukidar v. Basarat AH = 
(1) purports to follow the earlier case just considered, but the 1943 
actual facts are not very clear. The suit was for recovery of khas Kartick Chandra 
possession of lands appertaining to a taraf, the plaintiff being the Manik. 


grantee of a sadar patni taluga right with the rights of an auction- Rani Hashamskhl 
pnrchaser, apparently in the whole taraf. The munsif held that pea, 
some of the dags which were not included in the plaintiffs patni Rantan, F. 
appertained to some other mehals, and he granted a decree for 

annulment of the interest of the defendants asto the rest. The 

Subordinate Judge held, referring to SooAaraw Barma v. Durga 

Charan Das (a), that the dags not being included in the plaintiff's 

patni he was not entitled to set aside the defendants’ tenure ; but it 

is not clear whether he agreed with the Munsiff’s finding that these 

dags belonged to other mehals or not. Tbe learned Judges of this 

Court adopted the findings of the Subordinate Judge with the 

result already mentioned, and explicitly stated that on these findings 

the case was governed by Svoharam Barma v. Dorga Charan 

Das (2). 


Two other cases decided by Maclean, C. J. and Banerjee, J. 
have also been discussed at the bar, and were mentioned in the 
recent case of 1936, namely, Kamal Kumari Choudhe-rani v. Kiran 
Chandra Roy (3) and Preonath Mitter v. Kiran Chcndra Roy (4). 
In each of these the main question in igsue was whether the pur- 
chasers of an estate consisting partly of undivided shares in mouzas 
or villages whereof the remaining shares appertained to other 
estates the plaintiffs could be regarded as purchasers of an “ entire 
estate ”. In the former case there was further question as to whether 
the proprietors of the estates were necessary parties in a suit to 
avoid an under-tenure. In both cases it was held that the estate 
was an “entire estate”. In respect of the latter caseit is urged by 
Mr. Atul Gupta appearing for the respondents that the facts show 
that the undertenure in question was held partly umder the-other 
estates ; but though there is no explicit statement in the judgment 
one way or the other, I think this was not so. The sentence “all 
that the plaintiffs really ask for (as will appear from paragraph 6 of 
of the plaint) is not direct or actual possession of the land, but 
indirect or constructive possession by receipt of rent to the extent of 


(1) (1919) 55 I. C. 645, 

(2) (1907) 5 C. L. J. 264. 

(3) (1898) a C, W. N. 229. 

(4) (1899) L L. R. 27 Cale, 290. 
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their share from the cultivating tenants, upon declaration that the 
intermediate tenure set up by the defendants has been cancelled 
by the sale for arrears of revenue” seems opposed to the view 
contended for by Mr. Gupta. Had this been otherwise the case 
could have been cited as is pari materia with the present. 


In the unreported case of Kali Prasanna Guka Choudhury v. 
Bulgasi (Appeal from Appellate Decree No. 1194) the tenure 
in question was clearly of the type under discussion here, being a 
tenure jointly created by the proprietors of two estates in eight 
annas share each. The suit was for khas possession in respect of 
the eight annas share of one estate and it was dismissed on the 
ground that the proprietors of the estate to which the remaining 
share appertained had not been made parties; by implication it 
appears to have been held that there would have been no bar to 
the annulment of the portion of the tenure under the estate which 
had been sold for arrears of revenue, for the learned Judges remark 
* In substance the suit is for the recovery of khas that is exclasive 
possession of an 8 annas share of the lands comprised in the estate, 
the claim for the avoidance of the tenures being merely ancilliary.” 
This case was discussed in the case of Kamal Kumari Choudhurani 
v. Kiran Chandra Roy (x) with reference to the need for making 
the co-owners parties to the suit, and distinguished on the ground 
that in the former cage actual khas possession of the land was 
desired, which in the latter case mere power for joint collection of 
rent was prayed for. Thus prior to the recent case of 1936 this 
appears to be the only one clearly dealing with facts similar to 
those in the present case relating to a tenure under more than one 
estate, and, the decision favours the view that in such a case annul- 
ment of that portion of the tenure which is held under the estate 
sold for arrears of revenue can be made. 


From- the history of the sale laws it would be indeed strange if 
proprietors of estates could create an interest which would defeat 
the grima object thereof, namely, the safeguarding of the public 
revenues; Enforcement of collection of the revenue by means of 
sale of estates was introduced by the British, and a fundamental 
necessity of the provision for such enforcement by sale of estate 
is that what is sold shall be the estate originally created unchanged 
except as allowed by the law. Article VI of the permanent settlement 
Regulation, I of 1795, lays down the provision for sale for default 
and in Article IK of the same regulation it is laid down that 


(1) (1898) a C. W, N. 229. 


— gi 
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“if any Zemindar......... shall dispose of a portian of his landi 
as a dependent taluk, the fama which may be stipulated to be paid 
by the dependent talukdar’ will not be entered upon the records of 
Government, nor will the transfer exempt. such lands from being 
answerable, in common with the remainder of the estate, for the 
payment of the public revenue assessed upon the whole of it, in 
the event of the proprietor or his heirs or successors, falling in 
arrear from any, cause whatever, nor will it be allowed in any case 
£o affect tho. rights or claims of Government, any more than if it 
had never taken place." 

. The early history of this matter cad duod KN 
amble to the Patni Taluks Regulation 1819 :— 

By the rules of the perpetual settlement proprietors of estates 
paying revenue to Government, that is, the individual answerable 
to Government for the revenue then assessed on the different 
mahals were declared to be entitled to make any arrangements for 
the leasing of their lands in taluk or otherwise that they meet 
(think ?) most conducive to their interest. 

“By the rules of Regulation 44, 1793, however all such arrange- 
ments were subjected to limitations; first that the jama or rent 
should not be fixed for a period exceeding ten years, and secondly 
that the case of a sale for Government arrears, such leases or 
arrangments should stand cancelled from the day of sale.” 

Here then we have the earliest provision of what is now 
embodied with same amendment in Sectlon 37 of the Land 
Revenue Sales Act, 1859.. The preamble goes on to point out 
that despite the bar in Section 2 of Regulation 44 of 1793 limiting 
the period of engagements to ten years, some taluks and other 
leases in perpetuity had been created. The bar was removed by 


Regulations a and 18 of 1812, but it had not been-declared that . 


the leases irregularly created prior to these regulations were valid. 
The declaration was therefore made in Section = of Regula- 
tion VIII but again with a proyiso to preserve the liability to 
cancellation on sale for arrears of revenue. The important point 
js that the power to create leases was not any inherent right of the 
Zemindars but one declared by the regulations and always decigred 
as subject to the liability of cancellation on sale ai 
revenue, 

_ Various regulations were passed in er: years ah 
with the land as to sale of estates for arrears which need not here, 
be discnssed, until we come to Regulation XI of 1822. As Field 
notes in his Introduction to bis Regulation of the Bengal Code 
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“ Although the whole of Regulation 11 of 1822 has been repealed 
by more receat legislation, many of its most essential provisions 
are to be found in the existing Sale Law.” (paragraph 104). In 
this Regulation we find the first exception to the rule that all 
encumbrances were avoided on sale, and by it Khudkhast Kadimi 
rayats or resident or hereditary cultivators were not to be ejected 
by the auction purchaser, though their refits might be enhanced 
after service of notice. (Field, paragraph 104). A similar excep- 
tion is now repeated in the proviso to Section 37 of the Land 
Revenue Sales Act, 1859, " ; 

The next important enactment was Act 12 of 1841. Section 27 
of which provided that — 

E «tho purchaser of ‘an estate sold under this Act, 
for the recovery of arrears due on account of the same, in the 
permanently settled districts of Bengal, Behar, Orissa and Benares, 
shall acquire the estate free from all encumbrances which may 
have been imposed upon it after the time of settlement, and shall 
be entitled after notice given under section X, Regulation V of 1812 
to enhance at discretion (anything in the existing Regulations to 
the contrary notwithstanding) the rents of all undertenures in 
the said estate, and to eject all tenants thereof, with the following 
exceptions :—” 

The exceptions correspond approximately to those contained 
now in section37 of Act XI of 1859. The above quoted pro- 
visions appear again verbatim in the next act onthe subject in 
section 48 of Act I of 1845. As Field notes (paragraph 122)— 
“These provisions were renacted with slight modifications four 
and a half yeare afterwards in Act I of 1845, and are still to be 
sound in almost their original form in Act XI of 1959. Thus the 
Legislation of 1341, forty-eight years after the Permanent Settle- 
ment, at length settled the general principles by which sales of 
land for recovery of arrears of rent were to be regulated when, 
eighteen years efterwards, in 1859, fresh limitation was considered 
advisable in connection with this subject, the occasion for such 
regulation arose, not so much from any necessity of altering the 
working of the law as from the expediency of affording protection 
to new interests which had sprung into existence during a further 
period of progress and prosperity.” 

It will be seen then from this that the fundamental and guiding 
principle throughout this legislation is the protection of Govern 
ment Revenue; proprietors with whom permanent settlements 
were made were empowered to gtant leases and other engagements 


o 


LI 
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subject to the right of sale free of encumbranced necessary: to 
protect the revenue. Subsequent legislation regulated the matter 
of sales and in particular widened! the protection which at first 


was only given to tenures existing at the time of the Permanent . 


Settlement. The protection is given however by way of excep- 
tion to the general provision for annulment and avoidance of 
encumbrances and tenures which provision was essentially Teeny 
in order to protect the revenue. 


If then we are to hold that an under-tenure appertaining to 
more than one estate cannot be annulled at all, on the ground 
that a portion. of an undertenure cannot be annulled, we are to 
hold that there was a serious leakage in this longstanding legisla- 
tion for protection of the revenue. By adding to a tenure under 
one estate some small taken holding under another estate the 
tenure so created is to become immune from the stringent provi- 
sions of the sale law. It can be stated confidently that such a 
result was certainly never intended ; the only question is whethér 
we are forced by the wording of section 37 to come to a finding 
that such a leakage exists. I think this clearly not so, the opera- 
tive part, so to speak, of section 37 must be held to be all illusive, 
and all the exceptions are as stated explicitly in that section. A 
tenure under: two or more estates cannot be held to be protected 
because of an omission in the operative part of section 37 to 

provide for its annulment. In short the portion of such a tenure 
` which is held under the estate sold must, for the purpose of sec- 
tion 37, be held to be either an encumbrance within the meaning 
of that section or else must be deemed to be itself an under-tenure 
for the purposes of the section. The rest of the operative ‘part 
of section 37 is wide enough to cover anything that the proprietor 
can create or allow to come into existence to the detriment of the 
value of the estate, and the only items that can pese through it 
are those provided expressly in the exceptions. It is essential 
that this should be so for it to perform its prime function of pro- 
tecting the revenue. Itis no doubt correct that section 37 is to 
be strictly construed so that the protection it gives by its excep- 
tions shall be available to under-tenants and its benefits shall 
only be available to a purchaser who duly acts under its terms ; 
itis quite another matter to say that it must be strictly construed 
so that a proprietor may by a device create. a form of tenure 
not subject to its terms and so asto defect the prime object for 
which it was enacted, ` 
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In Carne Morrison and Copan v. Monmokan Choudhury (1) 
the distinction between encumbrances and under-tenants has been 
pointed out, the former being wiped by the sale itself, the pur- 
chaser beihg entitled in the case of the latter “to avoid and annul” 
them. In view of this distinction I would hold that where a 
tenure is created under more than one estate each portion apper- 
taining to each estate is for the purpose of section 37 of Act XI 
of 1859 an undertenure under that estate, and hence that the 
purchaser of such estate is entitled to annul and avoid the tenure 
to the extent to which it appertains to the estate he has purchased. 
‘This view is strengthened by consideration of the terms of thé 
Abt of 1859 itself relating to registration. It is evident that if 
fuch a tenure às that under consideration here is to obtain the 
protection of registration, it would be necessary for it to be 
registered i in respect of each under which it is held. 


The only difference between the facts of the present case and those 
of Ashamayes Basu v. The Baranagore Jute Factory Ltd. (Supra) 
are that the lands of the three touzis in the present case are 
separate, while in the latter case they were held jointly by the 
five estates concerned. In my opinion this difference can in 
no way affect the question whether a tenure created jointly by 
the estates can be avoided or annulled under section 37 bya ' 
purchaser of one of estates in a revenue sale to the extent to which 
it appertains to the estate purchased. I agree therefore that it 
is necessary to refer this case to a Full Bench, as, for the reasons 
given, I am of opinion that that case was not correctly decided 
and it is otherwise binding on us in this appeal. 

Messrs. Rajendra Bhusan Baksi, Rammohan Bhattacharfes, 
Amal Kumat Mukherjes and Susil Kumar Biswas -for the 
Appellants. 

Messrs. Atul Chandra Gupta and Jatis Chandra Guha fot 
Respondent. 

€ A. Y. 

The judgment of the Full Bench was as follows i 


The facts which are not in dispute in the second appeal which 
has been referred to this Full Bench are these =~ ; 
Certain Idols hamed Sree Sree Gopal Nath Jew and others 
Were the proprietors ‘of Touri Nos. 335, 1078 and 1833 of thé 


(1) (1931) LL R. SB L A. 440; LL. Re 59 Cak. 728; 36 C. W, N. 
891 54 C. L. J. 468. 
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24-Parganas Collectorate. On September 33, 1907, the shebsits 
of these Idols granted a Patnilease of the lands covered by these, 
three touzis in favour of the predecesgors-in-interest of the appellants. 
On September 23, 1936, one of these three touxis namely tousi 
No. 337, was sold for arrears of revenue dnd was purchased by 
the respondent. The appellants then brought a suitim the Court 

of the Subordinate Judge at Alipore to have the sale set aside. 
In the alternative they prayed for a declaration that the revenue 
sale did not affect their Patni interest in the lands of the tougi 
sold. The trial Judge set aside the revenue sale. On appeal by 
the respondent to the lower appellate Court, the decree of the 
trial Judge was set aside and the case was sent back to the trial 
Judge to determine whether the revenge -sale was without juris- 
diction The trial Judge, after the remand, came to the com 
clusion that the Collector had juisdiction to hold the sale. The 
“appellants thereupon preferred a second appeal to this Court. 
This appeal was heard by a Division Bench. Two contentions 
were raised by the appellants before the Division Bench : (1) that 
the Patni leage of 1907 did not create three separate tenures under 
the three estates but only single tenure under the three estates, 
-and (2) that the revenue sale purchaser (respondent) could not 
annul the patni so far as it related to the lands of touzi No. 335. 
On the construction of the lease of -1907, the Division Bench 
accepted the first of these two contentions. Mr. Gupta, appearing 
on behalf of the respondent, intimated to us in the course of the 
hearing of this reference that he would not challenge this finding 
of the Division Bench. As regards the second contention of the 


appellants, the Division Bench were of opinion that the respon- ` 


dent was entitled to annul the Patniso far as it related to the 
lands under touzi No. 335. But as this was opposed to the view 
taken by this Court in Ashamoyee y, Baranagore Jure Factory Co. 
Ltd. & others (1), the Division Bench has referred the following 
questions of law to the Full Bench for final decision : 

(1) Whether a purchaser of an entire estate inthe permanently 
settled districts of Bengal, sold for arrears of revenue dye on 
account of the same, can annul an under-tenure which is created 
under the said estate as well as other estates 80 far gs ir lies. within 
the estate sold. | 


(2) Istho case of Ashamoyes v. Baranagore [wis Factory Lii, 
(1) correctly decided ? 


(1) (1940) 70 C. L. J. 34. 7 3 ! 


Reni Harshamukh! 
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As the questions have arisen in an appeal from an appellate 


decree, the whole appeal is now before us for disposal. 


Section 37 of the Revenue Sale Laws is in these terms : 

“The purchaser of an entire estate in the permanently settled 
districts of Bengal (Bihar and Orissa), sold under this Act for the 
‘recovery of-arrears due on account. of the same, shall acquire 
the estate free from all encumbrances which may have been im- 
posed upon it after the time of settlement ; and shall be entitled 
to avoid and annul all under-tenures ; and forthwith to eject all 
"under-tenants, with the following exceptions :— 

First—Istimrari or mukarrari tenures which have been held 
‘at a fixed rent from the time of the Permanent Settlement. 
^ Secondly— Tenures existing at the time of settlement, which 
have not been held at a fixed rent: 

Provided always that the rents of such tenures shall be 
‘liable to enhancement under any law for the time being in 
‘force for the enhancement of the rent of such tenures. 

Thirdly—Talukdari and other similar tenures created since 
the time of settlement and held immediately of the proprietors 


_ of estates, and farms for terms of years so held, when such tenures 


and farms have been duly registered under the provisions of thisAct: 

Fourthly—Leases of lands whereon dwelling-houses, manu- 
factories, or other permanent buildings have been erected, or 
whereon gardens, plantations, tanks, wells canals, places of wor- 
ship, or burning or burying grounds have been made, or wherein 
mines have been sunk. , ; 

And such a purchaser, as ia aforesaid, shall be entitled to pro- 
ceed in the manner prescribed by any law for the time being in 
force for the enhancement of the rent of any land coming within 
the fourth class of exceptions above made, if he can prove the 


“game to have been held at what "was originally an unfair rent, 


and if the same shall not have been held ata fixed rent, equal.to 
the rent of good arable land, for a term exceeding twelve years ; 
but not otherwise. 


Provided always that nothing in this section contained shall 


"be construed to entitle .any such purchaser as aforesaid to eject 


any raiyat, having a right of occupancy at a fixed rent or ata 
rent assessable according to fired rules under the laws in force, 
orto enhance the rent of any such raiyat otherwise than in the 
manner prescribed by such laws or otherwise than the former 
proprietor, irrespectively of all engagements made since the time of 
settlement, may have been entitled to do.” i ; 
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It is not disputed that the entire touzi No. 335 has been sold 
under Art XI of r£59 and has been sold for the recovery of 
arrears due on account of the same. Admittedly the respondent 
is the purchaser of the entire estate, 

The controversy is whether the portion of the appellants’ galaf 
within touzi No. 335 is 

(a) an encumbrance imposed upon the estate, or 

(b) an under-tenure, or 

(c) neither. 

If (a), the section makes it void ; if (b) the section makes it 
voidable. The appellants’ contention is that it is neither and that 

“it therefore remains intact in spite of the revenue sale, on the 
general principle that rights of property remein unless clearly 
taken away and on the special ground that the object of Act XI of 
1859, as stated in the preamble, ia to protect under-tenures. 

Before proceeding to examine this contention in detail we 
would .refer to certain observations of the Judicial Committee 
upon the general effect of section 37 of Act XI of 1859 and of 
the analogous section 26 of Act I of 1845 which was its immediate 
‘predecessor. 

In Maharaja Surja Kanta Acharjya Bahadur v. Sarai Chandra 
Roy Chowdkuri (1), which was a case under Act XI of 1859, the 
Judicial Committee said, “ It was admitted by Mr. De Gruyther, on 
behalf of the appellant, that on the failure of an owner to pay 
the Government assessment, his estate or interest in the land is 
forfeited, or rather, determined, and that under such a sale as that 


which took place in this case, what was sold was not the interest of | 


the defaulting owner but thfe interest of the Crown, subject to the 
payment of the Government assessment.............. eese ” This 
observation was repeated by their Lordships in Narayandas Khetry 
v. Jatindra Nath Roy Choudhury (2), which was also a case under 
the Act of 1859 In Forbes’s case (3), which was under the earlier 
and analogous provisions of the Act of 1845 (the revenue sale 
having been held in 1850), they said, “ The statutory title which 
‘the law gives to an auction-purchaser, is that, for the protection of 
the revenue, and in order to ensure its paymént by him, and to avoid 
the necessity of repeated sales of the property, he is remitted to all 
"those rights which the original settler at the date of the perpetual 
settlement had ; and may, in consequence of that, sweep away or 
(1) (1914) 20 C. L. J. 563 (566) (P. C.) ; 18 C, W. N. 1281, 


(a) (1927) L. R. 54 L A. 218 ; 46 C. L. J. 1. 
(3) (1873) 20 W. R. 44 (46) (P. C.) 
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get rid of all the intermediate tenures and incumbrances created by 
preceding zentindars since that date, "' 


' We have to bear these general observations in mind in deciding 
the questions before us. If we find that of two rival interpretations 
of section 37 of the Act of 1859, one would be in accordancé and 
the other at veriance with what their Lordships have said, we should 
be justifled ir preferring the former, unless for compelling reasons 
we must accept the latter. A compelling reason would be that the 
Act had expressly saved a particular Tight or interest from being 


‘swept away by the revenue sale. 


The interpretation for which the appellants conishd ould con- 
flict with the observations which we have quoted, for it would leave 
on the estate én interest with which the defaulting proprietor had 


‘burdened it after the date of the permanent settlement. The result 


would be that the auction-purchaser would not be “ remitted to all 
those rights which the original settler at the date of the perpetual 
settlement had,.” nor, to use the language of the later cases, would 
he get “the interest of the Crown, subject to the payment of 
the Government assessment.” Unless the appellants can show 
compelling reasons in support of contention which has this result, 
we cannot accept it. 

This brings us to the language of section 37 of the Act. The 


appellants do rot claim that their interest has been expressly saved 
by any of the exceptions ; but they claim that it has not been hit 


-by anything contained in the body of the section. They contend 


(1) that the portion of their patni which is comprised in Touzi 
No. 335 is not an ündertenure within the meaning of the section 
and (s) that itis not an encumbrance imposed on the estate. Let 


‘us examine each of these propositions. 


The term “ under-tenure ” is not defined in Act XI of 1859. 
But one of the paragraphs of ‘the preamble which begins “ And 
whereas it is expedient to protect the holders of registered sader- 
denures created since the settlement, and not resumable by the gran- 

tors or their representatives, from loss by the avoidance of their 
tenures,” indicates that the Act uses the terms “ Under-tenure " 
and “tenure” as synonymous. Indeed, section 37 itself usea one 
of these terms in the body of the section and the other in the 
exception, no apperent distinction being intended between them. 
A definition of the term “ tenure " occurs in section 1 of Act VII of 
of 1868 which provides that in that Act XI of 1859, the word 


Voi. 77-4 mn couht. F 
“ terure ” includes all interests in land, whether rent-paying “Or Ciz. 
lakhiraj (other than estates) and all fisheries, which, by the terms of - 1943, 

the grants, creating the same or by the custom of the country, åre Kattik Chante 
transferable, whether such tenures are resumable or not, and whether Mallik 


the right of selling or bringing them to sale foran arrear of rent- 


may or may not have been specially reserved by stipulation in any 
instrument. This definition does not contain ths qualifying words 


* Unless there is anything repugnant in the subject or context ”- 


which are usually inserted jn modern drafting. Bur these words are 
always to be understood. 4 Knightsbridge Estates Trust Limited v. 
Byrne (1) the Lord Chancellor observed, “It is perhaps worth 
pointing out that the words, ‘unless the context otherwise requires’ 
which we find in the consolidating Act of 1929 are not to be found 
in the amending Act of 1938.  Lattribute little weight to this fact, 
for in my opinion some such words are to be implied in all statutes 
where the expressions which are interpreted by a definition clause’ 
are used in a number of sections with meanings sometimes of a wide 
and sometimes of an obviously limited character.” We have no 
doubt that the definition of “ tenure” in the Act of 1868 was not 
intended for the interpretation of section 37 of the Act af 1859, for 
if only transferable tenures were meant in section 37—which would 
be the result of applying the definition—it would follow that whereas’ 
the auction-purchaser could annul transferable tenures, he could not 
annul those which were not transferable ; in other words, - he could 
annul the larger grant, but not the smaller. This would be absurd, 


The context therefore requires that the word “ under-tenure ” im 


section 37 of the Act of 1859 should not be interpreted by applying 
the definition in the Act of 1868. 

If there is no definition, the appellants argue that we must give 
the word its natural meaning and they contend that the naturab 
meaning of “ under-tenure ”, with reference to ari estate, is a tenure 
Wholly under that estate and the whole of that tenure. The decision 
of thi» Court in Ashamayes's case (a) supports this contention, 
although the earlier decisions relied-upon therein were given, as to 
one of them, in à case where.the undertenuré was wholly within 
the defaulting estate and, as to the other, in a case whose facts are 
bot clear from thé report. The appellants find further support for 
their contention inthe fact that the term "tenure ": as used im 
section 38 and the followibg sections which deal with the protection. 
of tenures by registration is, as shown by the réquirements ~of 


U)L. R. [1940] A. C..613 (Gat), ~ Seat. SME. a 
(2) (pao) 70 C. Le T. 34. NECS: 
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- 


THE CALCUTTA LAW JOURNAL. [ Vou, 77. 


section 40, necessarily limited to integral tenures lying wholly within 
the relevant estate. They accordingly argue that where a tenure is 
under more than one estate, asin the present case, the portion of 
the tenure lying in any particular estate is not an under-tenure of 
that estate within the meaning of section 37. 

_ This is the first branch of their contention. The other branch 
is that whatever isan under-tenure or in the nature of an under- 
tenure is not an encumbrance within the meaning of section 37. 
They seek support for this contention in the judgment of the 
Judicial Committee in Zurwer Morrison Wy Co. Lid. v. Monmohan 
Chowdhury (1). | 

“ We shall deal first with this latter contention. In a general sense, 
“ encumbrance ” would include any Burden on property; any right 
or interest created by the owner in limitation of his own. This is 
the sense in which the term is used, for example, in section 161 of 
the Bengal Tenancy Act. As another example, we may refer to 
section 3 of the Patni Taluks Regulation where the second clause, 


` after declaring that patni talakdars may let out the lands of their 


taluks in any manner they may deem most conducive to their 
interest, goes onto provide that no such engagements shall operate 
to the prejudice of the right of the zemindar to hold the superior 
tenure answerable for any arrear of his rent, in the state in which 


“he granted it, and free of all encumbrance resulting from the act of 


his tenant. In other words, the act of sub-letting is regarded as 
creating an encumbrance. Yet another example may be found in 
section 11 of the-same Regulation. This is the general meaning of 
the term. “But, as implied in Zwrwer Morrison’s case (1), the term 


--' gs used in section 37 is exclusive of whatever is an under-tenure 


within the meaning of the section. The taluk in question in that 
case was such an under-tenure. If, however, the patni interest in 
question in the present case isinot an “ under-tenure "- within the 
meaning of the section (asthe appellants in the first branch of 
their argument contend that it is not), there is no n. -left for. 
excluding it from the scope of the term “ encumbrance ” Burner. 
Morrison's case (1) affords no authority for the proposition. that even 
where & subordinate interest is not an under-tenure "within the 
meaning of section 37 but is merely in the nature of- an under- 
tenure, it cannot be classed as an encumbrance. -To, stretch the 
actual decision in that case beyond its true limits and to saddle 
the estate in the auction-purchaser's hands with a- new class of 


(1) (1931) LL R. BI, A. 440, 54 C. L. E 462; I L R. S9 Calo, 728} 
96 C, W. N. 39. 3 
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interests which are neither void as encumbrances nor voidable as 
under-tenures within the meaning of section 37, would be to invite 
conflict with those general observations of the Judicial Committee 
to which we have already referred. We must decline to do so. The 
result isthat in order to succeed in the second branch of their 
contention, the appellants must abandon the first and must con- 
cede that the interest in question is an under-tenure within the 
meaning of the section. We see no great difficulty in holding that 
it is such an under-tenure. ` 

`` It is no doubt true that when we speak of a tenure we usually 
mean the tenure in its integrity ; but where a tenure extends over 
more than one estate, that part of it which is under one of the 
estates may, without undue straining of language, be called an under- 


tenure in that estate, if the context so requires. To insist that an ^ 


under-tenure, to be voidable under section 37, must be wholly and 
exclusively within the defaulting estate would by parity of reason- 
ing require that an encumbrance, if it is not to survive the revenue 
sale, must be wholly and exclusively upon the estate, so thata 
mortgage extending over more than one estate would remain intact, 
even as to the portion within the estate. We cannot hold that such 
was the intention of the legislature. EN. 


Nor do we find any insuperable obstacle in the consideration 
that the tenures for which protection has been provided in the 
succeeding sections are, judging from the requirements of section 40, 
those wholly within the defaulting estate. At most, the difficulty 
involved here is that of holding that the word “ under-tenure " or 
“tenure” has been used ina larger sense in one section and & 
narrower sense in another. This is not unusual in statutes ; indeed, 
the qualifying words “ unless the context otherwise requires ” often 
found in statutory definitions are expressly meant for the purpose o£ 
. permitting such variations, Words must take their colour from 

the context and need not have the same meaning in every 
- section. - 
`. Accordingly, we hold that the patni intetest in question in this 
case, so far as it is under Touzi No. 335, ia an under-tenure in that 
estate within the meaning of section 37 and annullable as such. 
It ise point in favour of this view that the only alternatiye possible 
without contravening the Judicial Committee's observations would 
be to class it asan encumbrance, the result of which would be 
to make it vold instead of voidable. Our view thetefore gives it 
some measure of protection, however precarious, father than none 
at all, It may not be irrelevant to point out that the preamble 


7 
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to Act XI of 1859 speaks of providing for registration of dependent 
taluk and of protecting the holders of registered under-tenures. 
Therefore, where ar interest-falls outside the scope of the sections 
relating to. registration—as in the present case—no. argument 
for its effective or assured protection can be drawn from the 
preamble. 


Our answers to the two questions reremen to us are therefore as 
follows :— 


(1) Whether a purcbaser of an entire estate in the pernai 
settled districts of Eengal sold for arrears of revenue due on account 
of the same can anoul an under-tenure which is created under the 
said estate as well as other estates so far as it lies ee estate 


(a) Is the case of Ashamoyee v. Baranagore Jure utr em 
(1) correctly decided ?............ No. 


On the view we have taken, the appealout of which m rofen 
ence has arisen mus be dismissed. 


The parties will bear their own costs in all Courts, — 
A. K. D, G. ^s Appel dome 


(t) (1949) 70 C. L. J. 34. 


Vou 74.) m tota. om 4 , ZETA a 
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Before Mr. Justics B. N. Ras and: Me. Testis C. C. Biswas. 


P / ATUL KRISHNA DAS AND AROTHER © 7 ee: - 
ans , D. . a 1443. 
: - 
ae AMRITA LAL CHAKRAVARTY® : PELLI 
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. Bengal Money Lenders Act, 1940, (Act X B. C. of 1940) Section 31, lante (a)— 

Preliminary mortgage decrge—" Decretal amount’, meaning and scope of— 

Section, if prohibits interest up to date of decres—Words “Or in ng- 

agreement” omitted in non-obstante clause of the section, effect of—Section, tf 

subject of agreement regarding payment of interest—Civil Procedure Code, 

Order, 34, rule 11 (a) and (6)—Imterest of 9 p. c. “till realisation of 

entire amount’ in mortgage -boud—Preliminary' decres—Final decree—Sale ` . AS 
—Bafere confirmation, decree re-opened—New decree passed, with interest at 

8 p. c. till date of suit—Sale cancelled—Five equal annual instalments ants, 

by lower Ceuri—Whai should be proper order, j 


A mortgage was executed on August 13, 1934, the rate of interest fa the | 
bond being nine per cent per annum “till the realisation of the entire amount.” 
On this mortgage a suit was brought oo July 16, 1937. After two -exparts - 
preliminary decrees bad boon made and set aside, a third sxparis preliminary 
decree was passed on Maróh 1, 1999. This was-followed by a final decree in 
execution of which the mortgaged property was sold to the decree-holders on 
May 15, 1940. - Before confirmation of sale, the decree was re-opened on June 4, j 
1941, under Séction 36 of the Bengal Money Lenders-Aot and a new decree was 
peseod awarding, amongst other reliefs, interest at the rate of 8 pex cent per 
annum, as under Section 3o, from the date of bond tili date of suit and the | 
mortgagor was allowed to pay in five equal annual instalments commencing in 
January, 1942. The mle was cancelled. The lower Court allowed no interest - 
between ‘date `of sult and date of decree, or for any subsequent period: Bhfore 
the ig Comet [Ne eal poke) ised wan aa to Cae Somme deed as interest ` 
and to the period for which interes: was allowed ; - - wc 

Bala, Seien gx (0) ot the Bengal Money ators “Ark? rg o ie RS 

prohibit the award of Interest up. to the date of the decres, since this would be Ux 
' included in tbe *decretal amount’ and would not be igtétest on that amount. we ah 

‘The omission of the words, “Or in any agreement” In tha nowolstante: ` 
chiuse of Section 31, unlike in Sections go and 34, is significant and the section 
is “not intended to apply whers thare ix an agreement .tb the contrary., 
uli to pue Section 3 applies 70e casa dies a. mortgage 
salt. ^ 


^on 


i 
~ *Appea] fróm Original Decree No. 174 ot 1941, with Coe eis ind 
Appeal from Original Order No. 935 of 1941, with Application, against the 
decree and order of R. K. Chaudhury, Esq , ‘Subérdinate Judge, and Court, e. <a 
Sr Paresnen aot dE yang 1941.  —- 7 : ST 


atte iu 


February, 23 
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The position therefore in che present case stands thus: the stipulated rate 
of interest that is, 9 per cent per annum is cat down by Section 30 to 8 per 
cent per annum and the period of stipulation, that is, “till realisation of the entire 
amount” ja cut Cown by Order 34, Rule 11 of the Code of Civil Procedure to 
and at the date fired for redemption in the preliminary decree but it remains 
unaffected by Section 31. After that date, however, wis, "date fixed for 
redemption", the agreement is superseded by Order 34, Rule 11 (b), which, In its 
turn, Is over-tidden by Section 31. 

The term, *"Dec-etal amount’, with reference to the preliminary decree in a 
mortgage sult can only mean the whole amount found or declared to be due to 
the plaintiff at the date of the decree under Order 34, Rule a (1) (a) ox (b) 
But where a period of grace for redemption is allawed, the additional payments 
not being entered in the dedreé and not even capable of being computed at the 
date of the decree do not form part of the ‘decretal amount’. i 

The prohibition contemplated by Section 31 (a) necessarily includes a 
prohibition of interest on any portion of the deoretal amount, Hencs, the 
interest allowed by Order 34, Rule 11 (a) of the Code of Civil Procedure, though 
tiot on the whole of the “decretal amount", but on certain items thereof, falls 
within the loan of Section 31. 

Appeals by -he Plaintiff:, 

Suit for enfarcement of mortgage. 

Application by the mortgagor for reopening decree undet 
Section 35 of the Bengal Money Lenders Act, 190. 

Messrs, Paschasom Ghose, Nitya Ranjan Biswas, Sibakali 
Bagchi and Srifi? Kumar Ganguly, for the Appellants. 

Messrs, Sarat Chandra Mukherjes and Purnendu Sekar Basu, 
for the Respondent. 

C. A. Y. 
-Fhe judgment of ‘the Court was as follows = 


These appeals arise out of a mortgage suit brought dy the 
appellants on july 16, 1937, against the respondent. The mort- 
gage loan was Rs. 15,500 ; the date of the loan was August. 13, 
1934; the rate ‘of interest in the bond was nine per cent per 
annum. There was sn exparte preliminary decree oh February 
28, 1938 ; this was set aside, on the application of the respondent, 
and another ex-parte prelituinary decree was made on September nh 
1938 ; this also was sobsequently set aside, and a third exparte 
prelimiríafy detree was made on March 1, 1939. This was followed 
by à final decree oh April 24, 1929, in execution of which the 
mortgaged property was sold to the decree-holders on May 15, 
1940. ‘Before tke date fixed for confirmation of the sale, the res 
pondent took various other proceedings which need not be recapi- 
tulated here, Ultimately, on June 4, 1941, the Subordinate Judge 
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re-opened the decree under Section 36 of the Bengal Money Lenders 
Act, 1940 and passed a new decree “ for the principal sum of 
Rs. 15,500, with 8 per cent per annum simple interest, from the 
date of the bond title the institution of the suit and proportionate 
costs.” The respondent was allowed to pay in five equal annual 


instalments commencing in January, 1943. The sale of May 15, ` 


1940, was cancelled. 


One of these appeals (No. 174 of 1941) is against the new 
decree and the other (No. 239 of 1941) against the order re-opening 
the old decree. The appellants, however, do not press the latter 
appeal (which we accordingly dismiss hereby) and they raise only 
one point in the former, namely, a8 to the amount allowed as 
interest. No objection i is taken to the rate of interest having been 
reduced to 8 percent per annum, as required by Section 30 of the 
Bengal Money Lenders Act, 1940, or to the instalments allowed 
under Section 34 of the Act. The only Bbjections is as to the periód 
for which interest has been allowed. 


The material portion of the decree runs: “It is hereby 
declared that the amount due to the plaintiffs on the mortgage, 
mentioned in the plaint calcujated upto this 16th day of July, 1937, 
is the sum of Rs 15,500 for principal, the sum of Rs. 3,634 for 
interest on the said principal at 8 per cent per annum from the 
. date of the bond (13th August, 1934) and the sum of Rs. 1448-2-0 
for the costs in proportion of the suit awarded to the plaintiff, 
making in all the sum of Rs, 20,582 o-o.” It will thus he seen that 


the Subordinate Judge has allowed interest only from the date of. 


the bond to the r6th day of July, 193% that is the date of the suit ; 
no interest has been allowed between thc date of the “ anit and the 
date of the decree,” or for ang subsequent period. 

The Subordinate Judge has given no reason for allowing no 
interest after the institution of the suit. Indeed, hs has com 
menced his judgment by observing that the judgment-debtor has 
been guilty of consistent bad faith ; obviously, then, if the matter 
had rested in Subordinate Judge’s discretion, he would have been 
disposed to exercise it in favour of the plaintiffs and to allow 
interest. We are, therefore, driven to infer that he was gnder the 
impression that there was some provision in the Bengal Money 
Lenders Act, 1940, which debarred the award of any interest after 
the date of the suit. We have not been able to discover any such 
provision. Possibly, he hed in mjnd Section a of the Act, 
clause (a) of which runs : 

~“ Notwithstanding anything contained in any law for the time 


159 
an 
1943. 
Ato} Krishna Des 
¥. - 
Amrita Lal Chakras 
warty; 
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being in force, no Court shall, in any decree passed in any suit to 
which this Act applies— i 

(a) if the loan to which the decree relates was advanced before 
the commencement of this Act, allow any interest on the decretal 
amount.” s 

Now, apart from the fact that this does not prohibit the award 
of interest upto the date of the decree,—since this would necessarily 
be included in the decretal amount and would not be interest on 
that amount—there is a more fundamental consideration. Sec- 
tions 30 and 34 of the Act both open with the words, “ Notwith- 
standing anything contained in any law for the time being in force 
or im any agreement ;” but in Section 31, which is between these 
two sections, the scomvés‘ante clause does not contain the words 
* or in any agreement.” It can be plausibly argued that the words 
are, strictly speaking, superfluous even in Sections 30 and 34: for, 
either the agreement is enforceable by Jaw (e.g. The Indian Corm 
tract Act), or itis not. Ifitis the words “ Notwithstanding any- 
thing contained in any law for the time being in force” would be 
sufficient tb over-ride the law by which the agreement is enfoiceable 
and therefore also the agreement itself. If, on the other hand, the 
agreement is such ag is not enforceable by law, it can create no 
rights or obligations. In either case, therefore, the -words “ or in 
any agreement ” may be said to be redundant. But the fact that 
the legislature has thought it necessary to insert them in 
sections 30 and 34 and has left them out in section 31 can hardly 
be treated as being of no significance. It does lead to the inference 
that section 31 is not intended to apply where there is an agreement 
to the contiary. In other words, we must read the opening clause 
of section 31 as if it ran, “ Notwithstanding anything contained in 
any law for the time being in force, dut sudject fo the operation of any 
agresment. ” 
` In the present case there is an agreement, namely, the mortgage- 
bond, which specifically provides for the payment of interest at 
nine per cent per annum on the principal “ till the realisation of 
the entire amount.” Ofcourse, the rate of interest stipulated is 
cut down by section 3o of the Bengal Money Lenders Act, 1940, 
to 8 per cent. per annum, and the period of the stipulation is cut 
down by order 34, rule 11 of the Code of Civil Procedure, so as to 
end at the date fixed for redemption in the preliminary decree 
instead of running on “ till the realisation of the entire amount ” ; 
after the date fixed for redemption, the rate of interest allowed by 
clause (b) of that Rule is such as the Court deems reasonable. But 
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within these limits the agreement isstill effective ; and it remains 
unaffected by section 31 of the Bengal Money Lenders Act, 1940, 
88 we rend that section, so that interest on the principal at 8 per cent 
per annum remains payable until the date fixed for redemption. 
After that date, the agreement is superseded by order 34, rule 11(b), 
which, in its turn, is over-ridden by section 31 of the Money Lenders 
Act. i | f 
We may now dispose shortly of certain connected points. Sub- 
- ject, as aheady explained, to the operation of any agreement, 
there can be no doubt that section 31 ‘of the Bengal Money 
Lenders Act, 1940, applies to the preliminary decree ina mortgage 


suit, since it is expressed to apply to any decree in any suit to 


which the Act applies and section'a (22) makes it clear that the Act 
applies to mortgage suits. 

We have also no doubt that the term "decretal amount," with 
- reference to sucha decree, can only mean the amount found 
or declared to be due to the plaintiff at the date of the 
decree under Order 34, rule a (1) (a) or ‘b). That is the whole 
amount payable under the decree if the judgment-debtor is ina 
position to pay it at once. Ifhe is given a period of grace for 
redemption, he has to make additional payménts depending. to 
some extent upon the time sllowed ; the total amount of these 
additional payments ia not entered in the- decree, nor canit even 


be computed at the date of tbe decree, since the time originally 


allowed may be subsequently extended. It cannot, therefore, bé 
said to form part of the decretal amount. 

Section 31 (a) of the Bengal Money Lenders Act, 1¢40, pro- 
hibits the award of "any jnterest on the decretal amount" It 
seems to us that this necessarily includes a prohibition of interest 
on any portion of the decretal amount ; otherwise the provision 
could easily be circumvented by disallowing interest on one 
small item of the amount and allowing it on the others. We 


think it necessary to state this, because the interest allowed by ~ 


Order 34, rule rr (a) of the Code of Civil Procedure is not on 
the whole of the amount found or declared due in the preliminary 
decree, that is to say, not on the whole of the "decre:n] amount", 
but on certain items thereof; and the question may, therefore, 
arise whether it can be said to be “interest on the decretal amount” 
within the mischief of section 31 of the Bengal Money Lenders 
Act, 1940. We think that it can, and that it, therefore, falls with- 
in the ban of section, subject of course, to the operation of any 
, agreement, as already explained. No question can arise with 
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respect to the interest allowed by Order 34, rule 11 (b) of the Code 
of Civil Procedure, for that falls on all items and is undoubtedly 
"interest on the decretal amount.” 

The net result ıs that the appellants are entitled to interest 
at 8 per cent per annum on the principal, not, only upto the 
date of the preliminary decree but also upto the dates fixed there- 
in for payments the several instalments of the decretal amount, the 
interest between any two successive dates being reckoned on the 
portion of the principal outstanding between those dates ; but the 
appellants are not entitled to any further interest, The decretal 
amount declared as due upto the date of the preliminary decree will 
be payable in five equal annual instalments commencing on August 
$3; 1943. 

We make no order as to costs in this Court in these appeals. 

The cross-objection is dismissed without costs. 

No order is necesaary on the application relating to Appeal 
No. 239 of 1941. 

For definiteness, we give the following directions regarding the 
preparation of the preliminary decree : 

The first paragraph will declare the amount due upto the date of 
the decree under the heads 

(i) principal d s R& 15,809 

(ii) interest on principal at 8 per cent per annum 
upto the date of this decree, that is, ol February 


23, 1943 . Rs. 10,574:6-0 
(iii) costs of suit awarded by the doses Court, 
(there being no other costs, charges or expanses), ... Rs. 1,448-2-0 


Total — Rs. 27,522-9-o 


The second paragraph vill order and decree 

(i) that the defendant do pay into Court the said 
sum of Rs. 27,522-8-0 in 5 equal instalments of 
Rs. 5,504-8-o each, as per details below : 


On account of principal i .. RS 3, 100-00 
On account of interest and costs... ` .. Rs. 2,404-8-0 


Total :— Ra, | 5,504-8-0 
the first instalment being due August 23, 1943 ; 
the second instalment on August 23, 1944 ; 
the third instalment on August 33, 1945 ; 
the fourth instalment on August 23, 1946 ; 
the fifth instalment on August 23, 1947 ; 
(ii) that on payment of the aforesaid instalments and on paya 


ment thereafter, before such date as the Court may fix, of such 


amount as the Court may adjudge due-in respect of such costs, . 


" 
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charges and expenses 28 may be payable under Rule ro together > = 
with interest on the principal upto the dates of the above instal- 1943. e 
ments, that is to say, Atul Krishna Dus 
on Rs. 15,500 from 23. 3. 43 to 23. 8. 43 at 87 p. a .. Rs. 620 Amrita Fal Chakra- 
on Ra. 12,400 from 23. 8. 43 to 23. 8. 44 8t 87, p-a.. Rs. 999 ay: 
on Rs. 9,300 from 23. 8. 44 to 23. 8.45 at8% p.a... Rs. 774 
on Rs. 6,200 from 23. 8. 45 to 23. 8. 46 at 877 p. &.—. Rs. 496 
on Rs. 3,100 from 23. 8. 46 to 33. 8. 47 at 877 p. a... Rs. 248 





Total Rs. 3,100 
the plaintiffs shall bring into Court all: documents in -heir posses- - 
sion or power relating to the mortgaged property mentioned in the : 
plaint and all such documents shall be delivered over to the defen- 
dant or such person as he appoints : 


Provided that the dates hereby fixed for the severe] payments 
may, for good cause shown and upon terms to be fixed by the 
Court, be varied by subsequent orders of the Court: ami 


Provided further that the total amount of interest together with 
tbe principal shsJl in no case exceed double the principal. l 

The third’ paragraph will order and decree that :n default of 
payment as aforesaid, the plaintiffs shall, after giving t3 the defen- 
dant such notice as may be prescribed under the Bengal Money- 
Lenders Act, 1940, be entitled to apply fora final decree for the 
sale of the mortgaged property ; and on such application being - 
made, the mortgaged property, or a sufficient part thereof shall be 
directed to be sold ; and for,the purpose of such sale the plaintiffs 
sball produce, before the Court or such officer as it appoints, all ^ 
documents in their possession or power relating to the mortgaged 
property. 

The fourth paragraph will order and decree thatthe money 
realised by such sale shall be paid into Court and shell be duly | 
applied (after deduction therefrom of the expenses of eale) in pay-^ - 
ment of the amount payable co the plaintiffs uffüler the decree and 
under any further order that may be passed in the suit and in pay- - 
ment of any amount which the Court may adjudge due to the 
plaintiffs in respect of such costs, charges and expenses as may be 
payable under Rule 10 together with interest on the 2rincipsl or 
such portion thereof as may be outstanding from time to time from 
the date of the detree to the date of the default; anl that ‘the 
balance, if any, shall be paid to the defendant. ‘or otter persons 
. entitled to receive the same. f 
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The fifth paragraph will order and decree that if the money 
realised by such sale shall not be sufficient for payment in full of 
the amount payable to the plaintiffs as aforesaid, the plaintiffs shall 
be at liberty (where such remedy is open to them under the terms of : 
the mortgage and is not barred by any law forthe time being in 
force) to apply for a personal decree agiinst the defendant for the 
amount of the balance ; and that the parties are at liberty to apply 
to Court from time to time as they may have occasion and on such 


‘application or otherwiss the Court may give such direction asit - 


thinks fit. 4 

We shall add a word of explanation on each of these para- 
graphs. 

The first paragraph gives effect to order 34, rule 4 read with 
Rule 2 of the Code of Civil Procedure. The declaration is in the 
terms required by Rule 2 (1) (b) read with Rule 2(r) (a). The 
rate of interest is that allowed by section 3o (1) (c) (iii) of the Bengal 
Money Lenders Act, 1940. - E 


Clause (1) of the second paragraph gives effect to section 34 (1) 
(a) (i) of the Bengal Money Lenders Act, tg4o, payment being 
directed in five equal annual instalments. Clause (ii) of the-para- 
graph gives effect to the second direction contained in Order 34, 
Rule a (1) (c) (i) of the Code of Civil Procedure. Ths reference in 
that direction to “ subsequent interest ^ under Rule rr has been 
modified so as to accord with section 31 (a) of the Bengil Money- 
Lenders Act, 1940, only interest on the principi up to the several 
dates of payment prescribéd in clause (1) of the paragraph being 


. permissible. - The two provisos in this*paragraph correspond to the 


first proviso in-section 34 (1) and to the provision of section 30(r)(a) 
of the Bengal Money Lenders Act, 1949, respectively. 


. The third paragraph carries out the first direction in 
section 34 (1) (a) (ii) of the Bengal Money Lenders Act, 1940, the 
second direction being incorporated in effect in the fourth 
paragraph. x < . 
The other directions need no explanation ; but to illustrate the 
working of the fourth paragraph, let us suppose that the judgment- 
debtor, after paying the first instalment, defaults in the payment of 
the second. The plaintiffs’ dues, to be met out of the sale proceeds 
of. the martgaged property, would then be Rs. 27,52s-8-0 
minus the first instalment of Rs. 5,504-8-0 2/u3 costs etc. under 
Qrder 34, Rule 10 plus interest on the principal of Rs 15,500 from 


^ 
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the date of the decree upto the date of the first instalmént,—i. 6, cnit, 
Rs. 620 Aws interest on the entire unpaid balance of Rs. 12,40 from 1943. 
the date of the first instalment to the date of the default, —i. @,  Atul Krishna Das 
Rs. 992. : Amrita Lal Chakra: 
This last item gives effect to the second direction in section 34(1) . varty. 
(a) (ii) of the Bengal Money Landers Act, 1940. xd 
P. & Appeal allowed ;- 
Cross-objection dismissed. 
; CRIMINAL REVISION. 
Beors Mr. Justice IN. G. A. Kdgiey and Mr. Justics 
A. N. Sn. 
BIBHUTI BHUSAN BANERJEE Canat. 
v. 1943. 
DWARIKANATH BHATTACHARJEE.*  . March, 10, 11. 


Bengal Muncipal Act (Act XV of 1952), stctions 33, 34, whether applicable te 
prosecution for fling forged nomination paper-—Chairman of Municipality 
rejecting nomination paper and District Magistrate hearing appeal from 
order of rejection, if ‘Court’ within the meaning of section 195 (1) (c ef 
Criminal Procedure Code (Act V of 1898). 

Section 34 of the Bengal Municipel Act does not apply to a prosecution’ for 
an ‘offence, punishable under section 471 of the Penal Code, for filing a nomi- 
natlor’paper with a forged signature. Accordingly no question of limitation 
under section 34(4) of the Bengal Municipal Act arises for instituting 
proceedings in such cases. 

Section 33 of the Bengal Municipal Act has no E EANA submis- 
sion òf & forged nomination paper before the election commences 


Neither the Chairman rejecting a nomination paper nor the District Magis- 
trate hearing an eppeal from the order of rejection is a ‘Court’ within the 
meaning of section 195 (1)(o) of the Criminal Procedure Code. No cour. 
plaint by such Chairman or District Magistrate, therefore, is necessary for such 
prosecution, 


- *Criminal Revisioo No. 824 of 1942, against the order of. 1. M. G. Bell, Esq» 
Sub-Divisions! Magistrate, Barackpore, dated the 11th April, 1943, discharging 
the accused, a motion against which order was dismissed by M, H. B. 
Lethbridge, Esq., Sessions Judge, 24 Parganas, dated the and July, 1942. 


ab 


Carat AL 
1943. 
ew 
Bibhuti Bhusan 
Banerjee 
v. 


:: Dwarikanath 
Bhattacharjee. 


March, IL. 
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- Application. under section 435 of the Code “of Criminal Přo- 
cedure, by the Complainant, - 

The material facts. will appear from the jode 

Messrs. Ajit Kumar. Dutt and S.C. Talukdar for the Peti- 
tloner. . 

Messrs. N. K. Basu, Manindra Nath Ghose and Arun Kwwar 
Dwit (IT) for the Opposite party. 

The judgment of the Court -wüs as follows : 

Sen, J. :—The petitioner and the accused were rival candidates 
for election as commissioner of ward III of the Bhatpara Muni- 
cipality. The nomination paper of the accused was rejected by 
the Chairman on the ground tbat there was no seconder, It was 
held that the name of the seconder, Jung Bahadur, was forged. 
Against this, decision there was an appeal to the District Magis- 
trate who is the appellate authority under rules framed under- 


“the Bengal Municipal Act. The appeal was dismissed. The 


petitioner then filed a complaint before the Sub-Divisional Officer, 
Barrackpore, charging the accused with having committed an 
offence punishable under section 471 of the Indian Penal Code. 
The accused was summoned but discharged on the ground that 
the complaint was barred by. limitation as. section 34 (b) of the 
Bengal Municipal Act prescribed a period of limitation for the ppo- 
secution of an offence of this nature and- that period was 7 days 
from the date of the commission of the offence. 


Against this decision ‘the complainant moved the learned 
Sessions Judge. He held that Section 34 of the -Bengal - 
Municipal Act would not apply to a prosecution for an. offence 
punishable under section 471 Of the Indian Penal Code but that 
the prosecution must fail-as section 195 (1) (c) of the Code of 
Criminal Procedure barred the Court from taking cognizance of 


' this offence, inasmuch as there was no complaint by the Chair- 


manor Magistrate. He was of opinion that, even if the Chair- 
‘man was not’a Court, the District Magistrate who heard the appeal’ 
was certainly a Court, and that the offence being one committed in 
proceedings before that Court, section 195 (1) (c) required a com- 
plaint being made by the Court. 

The complainant has obtainid this Rule and his contention is 
this: The act done by the accused constitutes an offence under 
section 471 of the Indian Penal Code and also an offence’ under 
section 33 of the Bengal Municipal Act. By virtue of the provi-. 
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sions of section 26 of the General Clauses Act the accused is 

"liable to be prosecuted either under the’ Indian Penal Code or 
under the Bengal Municipal Act. This prosecution is under the 
Penal Code. The Returning Officer and the District Magistrate are 
not courts but officers discharging merely administrative fuhctions, 
section 195 (1) (c) of the Code of Criminal Procedure therefore has 
no application, 

Mr. Basu for the Opposite Party contends that if the dence 
be treated as one punishable under section 33° of the Bengal Muni- 
cipal Act, then the prosecution would be barred under section 34 
ofthe same Act. The Indian Penal Code could not be called 
in aid to avoid the bar of limitation. If, however, the act be 
treated as an offence under the Penal Code, section 195 (1) (c) of 
the Criminal Procedure Code would be a bar, as the Chairman and 
the District Magistrate hearing thé appeal were courts and there was 

.no complaint by either of them. 

There can be no doubt that the act " alleged amounts to an 
offence punishable under section 471 of the Indian Perial Code ; 
the first point for determination is whether i it is also made puni- 
shable under the Bengal Municipal Act. Learned Advocates for 
both sides argued that it constituted an offence punishable under 

. section 33 of the Bengal Municipal Act and I was inclined at 


first to agree with this view. On further consideration, however, - 


I anr of opinion that section 33 of the Bengal Municipal Act does 
not contemplate the offence alleged to have been committed by 
the accused. Let us examine the relevant séctions of the Bengal 
Municipal Act. Six offences are made punishable under six 
different sections viz. sections 48 to 33. The sections deal with 
different stages. The offence dealt with by each section is described 
in the heading to each section thus : 

Section 28 : offence in respect of the electoral list. 

Section 29 : corrupt practices. 

Section 30 : fraudulent voting and personation. 

Section 31 : infringement of secrecy of election. 

Section 32 : offences by polling officers. 

Section 33 : falsifying result of election. 

The scheme is clear. Section 28 deals with offences committed 
before the election commences when the electoral list is being 
prepared. ‘Sections s9 to 33 deal with offences committed in the 
course of the election or after the election has been held but before 
the result of the election has been published. Section 33 has, in 
my épinion, nothing to do with the submission of a forged: nomi- 
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nation paper before the election commences. The section deals 
with an act committed inthe course of eestoral, operations and not. 
with an act committed-before the electoral operations commence. 
Offences committed at the stage prior to the election are dealt 
with by section 28. Section 33 deals with the falsification of 


. attempted falsification of the ‘record of an election! by ‘removing 


destroying, altering or fabricating nomination papers or voting 
papers or by any other act or omission.’ The gravamen of the 
offence is sthted in the heading. ‘Falsifying result of election”. 
The falsification of a nomination paper, fer se is not an offence 
under the Bengal Municipal Act. The offence is the falsification 
or attempted falsification of the record of ag election. Now at 
the time that the nomination paper was handed in this case, 
there was no record of an election in existence and it cannot be 
said that there was either a falsification or attempted falsification - 
of such a rec rd. Ihold therefore that the act complained of 
does not constitute àn offence punishable under the Bengal Muni- 
cipal Act, it constitutes an offence punishable under the Indian 
Penal Code only. The trial must therefore be held according to 
the provision of the Code of Criminal Procedure and nothing con 
tained in section 34 of the Bengal Municipal Act can apply to such 
a trial. 

The question which now arises is whether section 195 (1) (c) 


` bars the trial This depends on whether the Chairman or the 


Magistrate who heard the appeal from the Chairman’s decision is 
a Court within the meaning of section 195 (1) (c) and section 476 
of the Code of Criminal Procedure. : 

There have been numerous cases in which the question of 
what constitutes a Court within the meaning of section 195 (1) (c) 
has beer discussed. No comprehensive definition of what a Court 
is has yet been given, nor is it possible to decide such a point in 
the abstract. It will serve no useful purpose to deal with all . 
these cases as the question will have to be decided with reference 
to the particular duties and functions of the person or body which 
is alleged to be a Court and to the procedure adopted for the 
discharge of these duties and functions. Further the Code in 
this respect has undergone amendments since most of these cases 
were decided. I shall however notice two recent decisions passed 
after the last amendment of the Code in 1923 In Kwadw v. Dey 
(1) there has been a review of many of the decisions on the point. 
Another instructive decision is that given by the High Court of 


` (1) (1940) 44 C. W. N. $30. 4 
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Madras in Mahabaléswarapta v. Gopalasteami (1). In the Cal- 
cutta case (2) it was held that a Debt Settlenient Board is not a Court 
within the meaning of section “195 (r) (c). In the Madras case 
it was held that an election commissioner who tries an election 
. petition is a Court. Let us now examine the various definitions 
of the word ‘Court’. The word Court has been defined 
in section 3 of the Evidence Act thus >—“Court includes 
all Judges and Magistrates and all persons, except arbitra- 
tors, legally -authorised to take evidence.” Now neither the 
Chairman nor the Magistrate under the rules of the Bengal Muni 
cipal Act is legally authorised to take evidence. They are there- 
fore not specifically included in section 3 of the Evidence Act. 
A ‘Court of Justice’ is defined in section ao of the Indian Penal 
Code thus :— 

“The words “Court of Justice” denote a Judge who is 
empowered by law to act judicially alone, or a body of Judges 
which is empowered by law to act judicially asa body, when such 
Judge or body of Judges is acting judicially.” 

And a Judge is defined in the same Code thus :— 

"The word "Judge" denotes not only every person who is 
officially designated as a Judge, but also every person who is 
empowered by law to give, in any legal proceeding, Civil or 
Criminal, a definitive judgment, or a judgment, which if not 
appealed against would be definitive, or a judgment which, if 
confrmed Ly some other antbority, would be definitive, or who is 
one of a body of persons, which body of persons is empowered by 
law to give such a judgment". 

Section 4 of the Code of Criminal Procedure adopts these 
definitions of the Penal Code. Neither the Chairman nor the 
Magistrate hearing the appeal from the Chairman's order is, in my 
opinion included within these definitions. They are not Judges 
within the meaning of section 19 as the proceeding before them 
are not ‘legal proceedings. .They cannot therefore constitute a 
court of justice within the meaning of section 20 of the Penal Code. 
There are cases, however, which have decided that the term ‘Court’ 
in section 195 (1) (c) is of wider import than a ‘Court of Justice’ 
as defined in section ao of the Indian Penal Code. I may accept 
that view, but however wide that interpretation may be, cannot 
see how. we can include in it the Chairman or Magistrate acting 
under the Bengal Municipal. Act in a matter like the one under 
consideration: A court must act judicially. The proceedings of 
' (1) (1935) I. LR, $8 Mad. 934- (3) (1940) 44 C. W. N. 530. 
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&. court must be judicial proceedings in which matters are conduct- 
ed according to the well known principles of judicial procedure. 
If a question is to be decided upon evidence there must be rules 
of how that evidence is to be given and rules regarding what would 
constitute eviderce and what would not. There. is ‘no suggestion . 
of any such rules in the Bengal Municipal Act or in the rules made’ 
thereunder.. The Chairman, when he scrutinises the nomination 


. paper, has merely to satisfy-himself that the nomination papers are 


valid. Rule 17(2) of the rules for the election of commissioners 
of Municipalities under the Bengal Municipal Act, 1932 lays down 
the condition which must be complied with an order that nomi- 
nation paper may be valid. It is in these terms. 

“No nomination paper shall be valid if it is not signed by the 
candidate, or if it does not give the particulars required in columns 


^ 3,3, 4 and 5 of the said form, or if it is not signed in columns 6 


and 7 respectively, for each word for which the candidate proposes 
to stand by at least one voter of each such ward as proposer and 
voter of each such ward as seconder of the candidate or unless 
accompanies by a receipt for the deposit of the amount required 
by section 25 of the Act.” : 

Rule 17(4) says that the Chairman shall scrutinise the nomi- 


nation papers in the presence of the candidates or their agents if 


they appear and shall register as candidates all those whose nomi- 
nation papers are found to be valid. 4 


Rule 20 provides that an appeal shall lie against the order of . 
the Chairman to the Magistrate who may make such order as he 
thinks just. ` 


No procedure is laid down regarding the hearing of the appeal 
or regarding the scrutinising. Indeed it seems to me that no rules 
of procedure were necessary as both these investigations are not 
judicial investigations at all but administrative acts. The functions 
of the Chairman and Magistrate in this matter are no more judicial 
than the functions of an authority granting a driving licence or 
of a petrol rationing authority. True, the acts performed are not 
mechanical acts ; their performance requires the exercise of discre- 


_ tion and judgment but every act which requires the exercise of 


discretion and judgment is not necessarily a judicial act nor is 
every person who does-something which requires the exercise of 
discretion and judgment a court. For instance, it is well establish- 


. ed that an arbitrator is not a court. A court presupposes a judicial 


proceeding conducted according to definite ryles of procedure, 


Vor. 47.4 E HioH COURT. 
In the present case I am of opinion that the Chairman and Magis- 
trate are not courts. 


There is therefore no bar to the proceedings ccntimuing against 
the opposite party, The order of the learned Sessions Judge is 
net aside and the Rule is made absolute. The learned Magistrate 
shall take cognizance of the case and proceed according to lay. 


Edgley, J. :—1 agree. - 
A. X, D. G. : Rele made absolute. 


APPELLATE CIVIL. 
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SHEIKH ABDUL AZIZ AND OTHZRS 
v. : 
MAHARAJ UDAY CHAND MAHATAB AND OTHERS.* 


Bengal Tenancy Act (VIII of 1885), section t65A4— Decree for antecedent balance 
of paini reni—Patni sold under Patni Regulation (VIII ef 1819), before 
the decroe—Whether the decree’ for antecedent balance cs decree for arrears 
of reni under sectlon 168A—Patsi Regulation section r7 claxse (3) Proviso, 
tf affects the position and if In conflict with section 1684—Saction 168 A, T 
ultra vires. 

A decree for antecedent balance of the patni rent obtemed-at a time when 
the defendant iu the reat suit had ceased to b» a tenant, br reason of the patni 
having already been sold under Regulation VIII of 1819 but r1 respect of a period 
during which the relationship of landlord and tenant sutsisted between tho 
patties isa decree for arrears of rent within the meaning of section 168A of 
the Bsngal Tenancy Ast. The proviso to section 17 clause 3 of the Patni 

,Regulation does not alter this position siftoe the effect of ths proviso is not that 
such arrears coase to be rent and become converted inta ordinary money claims. 

The proviso to clause 3 of section 17 of the Patni Regula-ion says that these 
anteoedent balances should be recovered by suit and not by smle of the tenure 
under the provisions of Patni Regulation, Section 168 A of the Bengal Tenancy 
does not affect the right of Instituting suit or obtalning & decree. It only imposes 
restriction on the mode of execution and as such there is 30 conflict with the 
proviso to clause 3 of section 17 of the Patul Regulation. 


* Appeal from Appellate Order No. 289 of 1941, agmirst an order of E. s. 
Simpson, Esq., District Judge, Hooghly, dated the agrd August. 1941, reversing 


the order of R. M. Chatterjee, Esq., Munsiff, rst Court, Hosen dated the seh 


April, 1941. 
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Section 168 A of the Bengal Tenancy Act is. not mira vires of the Bengal 
Legisiatute. 

Appeal by the Judgment-debtor. 

Application under seclion 168 A of the Bengal Tenancy Act. 

‘The material facts will appear from the judgment. 

Messrs. Pravash Chandra Chatterji and PO Santi | Mookherjee 
for the Appellants. 

Dr, S. C. Basak and Mr. Purushottam Chatterjee for the 
Respondents. l 

- C A. V. 

The judgment of the Court was as follows :— 

This is an appeal on behalf of the judgment-debtors and it is. - 
directed against an appellate order of E. S. Simpson, Esq., District 
Judge of Hughly, dated the a3rd August, 194: reversing an order 
of the Munsiff, 1st Court, of that place made on an application 
under section 168 A (a) of the Bengal Tenancy Ach The material 
facts are not disputed and may be shortly stated as follows :—The 
Maharaja of Burdwan who is respondent in this appeal obtained a 
. decree against the appellants and their co-sharers for arrears of rent 
due in respect of a putni taluk held by the latter under him. The 
decree was for arrears of rent due for the years 1342 to 1344 B. S. 
and was obtained in December, 1933. The putni itself was sold 
under Regulation VIII of 1819 on November t5, 1938 and was 
putchased by a stranger. The Rent Suit which was instituted after 


. the sale, was for recovery of antecedent balances of the putni rent 
which could not be paid out of the sale proceeds of the tenure 


under section 17 of the Putni Regulation. The decree-holder put 
the decree into execution and as the tenure was already sold, he 


“ attached certain immovable properties belonging to the judgment-, 


debtors, Pending these execution proceedings section 168 A of 
the Bengal Tenancy \ct came into force and the judgment-debtors 
made an application under clause a of “that section for release of 
the attached properties on payment of necessary costs. 

The trial Court granted the prayer being .of opinion that 
section 168 Aof the Bengal Tenancy Act prevented. the decree- 
holder from proceeding against other properties of the judgment- 
debtors. On appeal the judgment was reversed and the application 
of the judgment-debtor was refused, it being held’ by the District 
Judge that section 168 A of the Bengal Tenancy Act was s/fra vires 
of the Provincial Legislature and if im/ru vires waa inapplicable 
to. putni tenures. © It is the propriety of this judgment that bas been 
challenged before us in this second appeal. i 


` 
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` `~ Now so far ss the. questión of s//rd vires is concerned it has now 
been held in. a series of decisions of this Court that section 168 of 
the Béngal Tenancy. Act is a valid ‘piece of legislation which it . was 
- not beyond: the power of the Provincial Legislature to enact and 
that it-is not repugriant to the provisions of any existing Indian law. 
. We may refer in tliis connection to the cases of Satish Chandra Hui 
v. Sudhir Krishna Ghose (1); ‘Satish’ Chandra Baudopadhya v. 
Biskeupada Pal (a); Sree Sreejut Makarufa Sri Bir Bikram Kishore 
+ Maxikya Bahadur (3). 
In the first of these cases it was further held that there was 
. nothing in section 168 A of the Bengal Tenancy Act which affected 
, the provisions of the Putni Regulation. Both the grounds therefore 
upon which the léarned District _Judge based his decision are 
prima facie untenable, | 
: * Dr: Basak-who appears for the respondent did not seriously 
press the question of «fra vires though he did not actually give it 
up and he bas attempted to support the decision of the District 
Judge substantially on two grounds. He has argued in the first 
- place th t as the defendants in the rent suit had ceased to be 
tenants at the date when the suit was instituted, the decree which 
was obtaindd in the suit was not a decree for arrears of rent within 
1 the: meaning of section 168 A of the Bengal Tenancy Actand 
. consequently that section is inapplicable. It is further said in 
< support of this, contention that under the proviso. to section 17, 
- clause 3 of the Putni Regulation the claim for antecedent balances 
which remained due after the sale of the putni "was no longet 
realisable ‘as rent but would become a money claim pure and 
: simple. 
The second argument of Dr. Basak is that if antecedent balances 
were realisible as rent, section 168 A of "the Bengal Tenancy Act 
: would be repugnant to the provisions of section r7 of the Putni 
Regulation nd udder section 195 of the ‘Bengal “Tenancy Act the 
latter would prevail. 
So far as the first point is concerned it ia clear from the language 
‘of section 168 A (1) of the Bengal Tenancy Act that it purports 
to deal, not with a rent decree proper in its technical sense but 
with a decree for arrears of rent as understood ordinarily and it is 
. immaterial whether it has the effect of a rent decree or a money 
‘decree in law. It will be seen that section 168 A finds a place in 
Chapter XIV of the Bengal’ Tenancy Act, and if the expression 


(1) (142) 75 C. L. J. 190; 46 C. W. N. 540. (D) (1942) 46 C. W. N. 6aB. 


{s) (1942) 76 C. L. J. 500; 46 C. W, N. 999, 
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“detrès for arrears of rènt. stood ‘alone it could have been legiti- 
mately argued that the section was limited ‘to rent decrees proper 
in respect to which the procedure laid down in Chapter XIV of 
the Bengal Tenancy Act was available tothe landlord decree- 


. holders. But the words “ having the effect of ‘arent decree ore 
“money decree.” "which occur immediately after this expression, 


place it beyond doubt that the Legislature did not intend to use 
the expression in the technical sense of a decree which could only 
be executed in the manner laid down in Chapter XIV‘of the 
Bengal Tenancy Act. What is neceseary therefore to attract the 
‘operation of the section is that the decree must be for arrears of 
rent. Dr. Basak argues that there could not bea decree for rent 
unless the plnintif and the defendant ın the suit occupied the 
position of landlord and tenant respectively and as in. the present 
case the defendants had ceased to be tenants at the time when the 
suit was brought it was nota suit for rent within the meaning of 
the Bengal Tenancy Act at all. - This.argument though plausible at 
first sight does not appear toms to be sound. Rent is defined in 
section 3 {13).of the Bengal Tenancy Act to mean ‘Whatever is law- 
fully payable or deliverable in money or in kind by a tenant to his 
landlord on account.of use and occupation of the landi held by the 
tenant. Thus there are two essential characteristics which 
‘differentiate rent from other forms of debt, eis, rent is due for the 
use or occupation of the land and secondly it is payable to the 


“person under whom the land is held. It-is perfectly true that the 


Bengal Tenancy Act, as its preamble shows, isan Act relating to 
landlord and tenant and the liability to pay rentis a necessary 
implication of the substance of the felationship of landlord and 
tenant between two parties. But though the claim for rentamust 
have its basis ona relationship of landlord and tenant between the 
parties it is not necessary that this relationship must continue down 
to the-date of the suit or date of ^ the.decree. All that is necessary 
is that the defendant must be a tenant of the plaintiff in respect of 
the holding. ortenure during the entire period for which rent is 


-claimed und as the outgoing landlord may bring a suit for rent for 
- the period priar to the date of transfer if the right to recover back 
< Yenta was not vested inthe transferee soa suit for rent would lie 
. against an extenant whose interest in the tenancy had: ceased, 
` provided he was in occupation of thedand as tenant during the 


period ín suit. The decree in either case can be executed only as a 


| money decree against the defendant personally and the plaintiff 


would not be entitled to proceed against the -tenure .[ vide 
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Arthur Henry Forbes tn Bahadur, Singh (1)].; but as the decree can- 
mot be a decree for recovery of axrears of rent it. wonld, in our opi 
nion, come within the mischief, of section 168A; of; the Bengal 
"Fenancy Act which, inclndes within ity scope a, decree for. rent 
which is executable only as a money decree.. The proyiso to section 
u7(3) of the Putni Regulation does. not,in our opinion really. alter 
the. position. : Section 17 of the Putni Regulation, lays down the 
manner jn which. the sale proceeds of a putni are to be disposed: of 
after a sale is held under the Regulation.. Fhe second sub-section 
provides. that one per eent of the sale proceeds ig to be carried to 
the aecountof the Government for the purpose of meeting the 
expenses of the establishment which the Government has to keep, 
for carrying into effect. the provigions of the Regulation. Sub- 
section :3 lays, down that the balance on account of which the sale 


waa held was then.to be made good out of.the sale, proceeds with 


interest and all charges incurred in bringing the taluk to sale. Upan 
this clause:a proviso is.engrafted which. says that no. former 

: balances beyond. those of the current year, or of that immediately 
expired, if the sale be atthe commencement of the following years, 
shall be included in the demand to be thus satisfied... If the 

` zemindar omitted. to avail himself of the provisions within his, reach 
for having such antecedent. balances satisfied at the, time,, they 
will become in fact merely personal debts of the individugl Taluk- 
dar and must be recovered in the same way as other, debts hy a 
-regular suit in the Court, What this proviso means is that after a 
putni sale is held under the provisions of Regulation 8 of 1819 the 
antecedent, balances, if any, that remain unsatisfied could not ba 
recovered either out of the sale proceeds or by a fresh process of 
summary sale directed against the tenure itself in the hands of the 
purchaser. /The remedy of the landlord would be to recover these 
arrears in the ordinary way by instituting a suit against the tenure- 
holder personally. It cannot be argued that the effect of this 
proviso is that such arrears cease to be rent and become converted 
into an ordinary money claim. The object of this proviso was to 
make a distinction between the right of summary sale that the 
landlord enjoyed under the Regulation and his ordinary rights 
to recover rent by instituting a suit in a court of law. The right 
of summary sale can be exercised only in respect of demands for 
a certain specified period and the rest. would be recoverable by 


suit alone, The claim however would not cease to be a claim for 


rent as defined in the Bengal Tenancy Act. 
(1) ( 1914) L. R. 41 I. A. 91 ; 25 C. L. J. 434- 


ih Before dr. Justice B. AN. Rau, Ki. 
- Su, -MONMOHINI CHOUDHURANI ' 
t v. 


-NITYANANDA SAHA CHOUDHURY AND OTHERS." —— 
Court af Wards Act (Bengal Act IX of 1879, as amended by Act VI af 1936) 
section 10 C—Sale held in contravention af section 10 C, if nullity, 


A sale held in execution of a deoroe in contravention of the provisions of 
section 10 C of the Court ipsc pl C MC A, 
merely voidahle, : 


Cage-laws referred,to. 


Section 10 C of the Court of Wards Act, as amended in 1936, is retrospeotive 
in operation and applies not only to decrees obtained before its commencement 
(March, 1935), but also to execution proceedings pending at tbat dato. 


Habiba Bibi v. Ram Ranjan Mallich (1) followed, ge cm 

Appeals by the Plaintiff. 

Suit-No. 19 of 1938 is ‘for declaration of title -and recovery of 
possession. -AND : : 

- Suit No. 33 of 1938 is for rent. ` . 

_ The material facts will appear from the judgment. 

— Massrs. Bankim Chandra Banerjee, Paresh Chandra. Sen and 
Nandalal Roy for the Appellant. 
~ Dr. S. C. Basak and Mr. Ramaprasad Mookerjee in (No. 974)- 

AND Mr. Nagendra ‘Chandra een in (No. 975) for the 
REXposcisnte 
7 C. A. v, 

The judgment of the Cotirt was as follows :— , 

These appeals arise out of the two suits appeal ‘No. 974 dut : of 
Suit No. a9 of 1938. and appeal No. 975 out of Suit No. 33 of 1938. ' 
Tbe appellant was the plaintiff in both. Suit No., 29 of 1938 was a° 
suit for declaration of title and recovery of possession, and Suit: 


No. 33 of 1938 wasa suit for rent, The plaintiffs case was that . 


she hada parmi under a permanently settled estate,- Char Balim- 
mara, and that under the amí there was an under-tenure. On’ 
Ncrember a9 1934 -she obtained a decree for rent grad 


Rost bos Anda Decree No. 974 RR UTOR 
of S, C, Sen, Es, District Judge, Noakhali, dated the 4th March, 1940, affirming, 
the decrees offHaridas Ghosh,'Esq ,! Munsiff, Lakshmipur, «dated the agrd March, 
1939. , 

(1) (1996) itc W.N. 4i. 
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holders of the under-tenure. 8 annas of the under-tenure belonged 
to a ward whose property had been taken charge of by the Court 
of Wards, and the other 8 ànnas to other persons. On July 6, 1936 
she purchased the under-tenure in execution of the reni' decree. 
On July 7, 1937 the sale was confirmed. She then annulled the 
under-tenure by notice under section 167 of the Bengal Tenaney. 
Act and brought the present suits, one to recover possession of the 
Aas lands and the other to recover rent from the tenants of the 
holders of the under-tenure. 

The defence was (1) that Char Balammara was not permanently 
settled but temporarily settled and accordingly the under-tenures 
were “ protected interests * which could not be annulled ; (2) that 
as one-half of the under-tenure was under the Court of Wards at 
the time of the auction sale the sale was in contravention of 
section 10 C of the Bengal Court of Wards Act 1879 as amended 
in 1936, and was therefore a nullity. The trial Court gave effect to 
both these contentions and dismissed both suits. The lower 
appellate Court agreed with the trial Court as to.the sale being a 
nullity bat did not go into the first point. Both the appeals were 
accordingly dismissed ; hence these seco d appeals, 

The points urged before me, which raise questions of first 
impression, are :—,1) that on & proper construction of rection ro C 
of the Court of Wards Act the sale, though in breach of the section 
was not void but merely voidable ; (2) that the manager of the. 
Court of Wards waived his right to avoid the sale. The relevant 
portion of section 10 C (1) is in the following terms :— 

" Where any property is in charge of the Court of Wards no 
Civil Court shall execute any decree or order against the person or. 
property of the ward within four years trom the date of the com- 
mencement of the Bengal Court of Wards (Amendment) Act, 1935, 
or from the date of the assumption of charge of the property by 
the Court of Wards, whichever is later, and for seven years there- 
after if the interest due under such de or order be paid.in full 
every year during the said seven years. ” 

The reat of the section is not material for our present purposes 
and need not be reproduced here.. This section was inserted in the 
Act by Bengal Act VI of 1935 in place of the previous section ro C 
which ran :— 

-:“ If a Civil Court has directed any process of execution to issue 
against any immovable property of a ward or rents thereof, or any 
crops standing thereon, the Court of Wards may at any time within 
one year after it assumed charge of such property, apply to the Civil 


4 
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Court to stay proceedings in the matter of such process ;, and the 
-Civil Court may, on such terms regarding ‘interest or’ compensation 


for ‘delay as may appear to it to be justund reasonable, stty‘such 


proceedings for such period:as it may deem fit. " ' ^^ f 
' The new section was in‘force when the sale in the present case 
was confirmed though not when the rent decree was obtained ; but 
nothing turns on: the latter circumstance’ because it has ‘been held 
‚in Habiba Bibi v. Ramranjan Mallick (1) that the section is retros- 
pective in operation and appliés not only to decrees obtained béfore 
its commencement (March: 1936), but also to execution proceedings 
pending at that date. "The new section therefore applies to the 
present case and as the under-tenure was in part property iri the 
charge of the Court of Wards, the confirmation of the sale was ‘in 
Clear breach of the section. The question is, What was the effect 
of this breach ? Did it render the sale void or merely voidable ? 


, This is the first point taken before me. The statute itself is silent 'as 


ito the effect of the breach and the question really is what intention 
is to be attributed by inference to the Legislature. There is no hard 
and fast rule on this subject. In Maxwell's b ior aaa of 
Statute ” the position is put: thus : 


“t It has been seid that no rule can be laid down for determining 
whether the command is to be considered asa mere direction or 
instruction involving no invalidating consequence in its disregard, 
or as imperative, with an implied nullification for disobedience, 
beyond the fundamental one that it depends on the scope and 
object of the enactment. Tt may, perhaps, be found generally 
correct to say that nullification is the natural and usual’ consequence 
of disobedience, but the question is inthe main governed by con- 
siderations of convenience’ and justice, and, when that result 
would involve general inconvenience or injustice to innocent 
persons, or ; advantage to those guilty of the neglect, without. promot- 
ing the real aim and object of, the enactment, such an intention 
is not to be attributed to the Legislataro. The whole' scope and 


_ Purpose of the statute under consideration must be regarded." 


(Maxwell, English Edition page 321.) 

` In other words, the presumption: "is in favour of nullity. but it 
can be rebutted by showing that it would result in general. ibcon- 
venience or injustice. The author goes on. £0 say that enact- 
ments regulating the procedure in Courts seem xugnally to be 
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Ashutosh Sikdar v. Bekari Lal Kirtania (t) Mookerjee, J. has 


pointed out that a well established test to distinguish between these 


two classes of cases is to see whethér the provision is such that the 
right to object to'its breach can be, waived by the party concerned ; 
if it can, the provision is not mandatory and its breach does not 


nullify the proceeding. 


There are at least three cases in which the Judicial E 
of the Privy Council have held that the provisions relating to proce- ` 
dure prescribed in the Code of Civil Procedure are mandatory. 


. (D Bhagchand Dagdusa v. Secretary of State for India in Council 


(2). This case dealt with section 80 of the Code of Civil, Proce- 


_ dure which, as it.then stood, provided that no suit, shall be insti- 


tuted agginst the Secretary of State for India in Council or against 
& public officer in respect of any act purporting to be done by 


. such public officer in his official capacity until the expiration of 


two months next after notice in writing. It was contended before 
their Lordships that the section is merely part, of a procedure 
code, passed to provide the machinery by means of which the 


. Courts may do justice, that a construction which might lead to 


injustice ought not to be adopted, and that the implication of a 
Suitable exception or qualification was, therefore, justifiable. 
Their Lordships, however, preferred to take the view that the 


' section was express, explicit and mandatory, admitting of no impli- 


cations or exceptions and that if it led to injustice it should be 


; rectified by legislation. It must, however, be stated that the ques- 
_ tion which arose in that case related not to the jurisdiction of 


the Court to entertain a suit brought without the statutory notice 
but to the applicability of the statute to a siit brought for the 
purpose of obtaining an injunction. (II) Gashwar Baroda State 
Raíhoay v. Hafs Habib-ul- Hag (3). This case related to sec- 
tions 86 and 87 of the Code of Civil Procedure, which provided 
inter alia that a sovereign prince or ruling chief might with the 
consent of the Governor General "ih Council be not without such 
consent be sued in any competent Court, Theif Lordships held 
that the sections related to an important matter of public policy 
in India and that the express provisions contained therein were 


` imperative and must be observed. They added that in view of 


the public purposes which the provisions served they could not 


be waived. (III) Raghunath Das v. ameter ah This 


(1) (1907) 1. LR. bars eae U. 
(a) (1927) L. R 54 I. A. WENGI DT% 
2 (1958) L. R. 65 I, A. 1 qG 
(1914) L. R. 411. A. 251, 1 G W. N. osi 1 L R, 42 Calo, 73; 70 
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case related to section 248 of the Code `of Civil Procedure of 
1882 corresponding to Order a1,-rule 22 of the presént Code, 
which required that when an application for execution was made 
against the legal representative of a party to the decree the Court 
executing the decree must issue a notice to the person against 
whom execution was applied for, requiring him to show cause why 
the decree should not be executed against him. Their Lordships 
held that where no such notice was served, the sale was without 
jurisdiction and inoperative. They distinguished it from the earlier 
decision in Malkarjun Bin Shidramappa Pasare- v. Narkari Bin 
Skivappa (1), where a notice was served on the person whom the 
Court considered to'be the legal representative, although it trans 


pired afterwards that he was not the legal representative. In such ' 
a case, they pointed out, there was jurisdiction to execute the ` 


decree and the resulting sale. held good unless or until set aside 
by appropriate proceeding. 


It is’ thus clear that a statutory provision cannot be said to be’ 


directory as distinct from mandatory merely because it may relate 
to procedure. This suffices to dispose of the argument advanced 
before me that Section roC of the Court of Wards Act merely 
. deals with procedure in execution and that disregard of its provi- 
sions, while it may be a material irregularity justifying an applica- 
tion for the setting aside of the resulting sale, does not make the 
sale void. We have to Jook for other indications of the intention 
of the Legislature and it eo happens that all these other indications 
in the present case point to the view that the Legislature intended 
the section to be mandatory on pain of nullity. In the first place 
it may be noticed that the previous Section 10C empowered the 
Court of Wards to apply for stay of execution and gave the execu- 
ting Court discretion either to grant or to refuse stay. The new 
section makes any application by the Court of Wards unnecessary 
ae leaves no discretion to the Civil Court to refuse stay of execu- 
: the Civil Court is flatly prohibited for a certain period from 


pa a decree aguinst any property in the charge of the Court ' 


of Wards irrespective of the wishes ofthe Court of Wards in the 
mattet.. The power to refrain from applying for stay of execution, 
or what comes to the same thing, the power to consent to execu- 
tion has been deliberately taken away from the Court of Wards. 
This is a clear indication that it is no longer open to the Court 


of Wards to waive the benéfit of the section. In the second place ` 
it is obvious that the provision is intended ister ala for the benefit ` 
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of all the creditors of the estate in the hands of the Court of 
Wards. It ensures that a single creditor shall not be ina position 


to enforce his claim until the Court of Warde has had time to’ 
consider the claims of other creditors also. To treat such a provi- 


sion as merely directory and its benefits as waivable by the manager 


of the Court of Wards, possibly under pressure from a single impor- 
tunate creditor, might work injustice to the general body of credi- 
tors and thereby defeat the object of the provision. Finally, the 
provision embodies a matter of public policy and must be held to 
be, imperative. 

Both the Courts below? have thus taken correct view of the 
section and these appeals mu st, therefore, be dismissed. As the 
questions raised are of first impression the parties will bear their 
own costs in this Court. 

Leave to appeal under clause 15 of the Letters Patent is m 
for and is granted. 
AK DGS P. S 


Appeals dismissed. 


Before Mr. Justice R. C. Mitter and Mr. Justice 
A. S. M. Akram. 


SURENDRA NARAIN SARBADHIKARI AND ANOTHER 
Tv. 
BHLOANATH ROY CHOUDHURY AND ANOTHER.” 


Hindu Law—Adeption—Inheritance—Child congenitally deaf and dumb bui 


net an idiot and has sufficient intelligence, if eligible fer adoption—Suck . _ 


a person, if discualified from inkeriting—Teachabilsty, if may ‘modify’, 


ancient texts against validity of adoption and inkeritance—Trangfer of 
Shebaiti right er of Idol with endowed property, if bad in lau—Swch transfer, 
tf may be challenged. by third’ pariy—Civil Procedure Code (Act V ef 1908), 


Or. 22, r. 4—Person substituted, if may go gili He seeding of tht Mora i 


Sor whrm he is 20 subs ituted. 


A person who is ineligible or unable to is the Sradh mantras, Poe 
congenitally “deaf and dumb, cannot perform the siente Shastri duties and, 
therefore ineligible for adoption. 

. Amartndra Man Singh v, Sanaian Singh (1) referred to. 

“Appeals from Original Decrees Nos. 298 of 1937 and 44 of 1938, against , 
the dotos of Dinesh Chindra Sen, Ead., Subordinate Judge of iflah Birbhum, 
datad the aBth July, :93). ` : 


(1) (198d) L. R. do L A. 243 | 37 C. L. Ji 896 
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The eligibility of adoption must be tested by rules o. exclusion. from inhaci- 
„tance. ‘Fhe texta both of the Mitakghera and the Dayabhaga are clear, namely, 
that a persona born deaf and dumb cannot inherit and cannot therefore be validly 
adopted, l 

Case-laws and ancient texts and. commentaries referred to. 

The transfer of the Shebait! right or of the Idol with ths endowed. property 
' regayded as a transaction is bad in law. 

Sree Sree Iswar Lakshmi Durga Har Tatneswara v, Surendra Nath Sarkar (1) 
referred to. 

When parties to a conveyance do not challenge it, It Is not open to third 
parties to do so, da 

Lala Ackal Ram v. Raja Kasim Husain Khan (2) referred to. - 

Where a person is substituted on a certain footing, the order of substitution 
' is final but.the person substituted cannot go against the pleadings of the persón 
substituted although the pleadings may be contrary to the basis of the order -of 
substitution , 

Appeals both by the Plaintiff and the Defendant. 

Suit for possession. 

The material facts appear from the judgment. 

Messrs. Atul Chandra Gupta and Jitsndra Kumar Sen Gupta, 
for the Appellants in Appeal No. 298 and for the Respondents in 
Appeal No. 24. 

Dr. Sarat Chandra Basak, Messrs. Sitaram Banerjee and 
Hari Prasanna Mukherjee for the Respondents in Appeal No. 298 
and for the Appellants in Appeal No. 24. 

C. A. V. 

The judgment of the Court was as follows :— 

Bhabesh Chandra Roy Cho wdhury, the proprietor of the Barla 
| estate Chota Taraf, « died on the 9th April, 1926. He died child- 
des, survived by his widow, ' Hembarani On the zoth February, 
1926, shortly before his death, he executed a Will (Ex. AE). He 
appointed eight. persons, Surendra Narayan Saz badbikary, Tarak 
Singh, Bhabesh Chandra Singh, Sushi] Chandra Mondal, Harish 
' Chandra Sen, Gopeswar ` Chakrabarty, Nobin Chandra Chatto- 
padhya and his wife as executors. In the Will he expressed the 
desire of installing a deity, Sree Sree Iswar Baneswsta Shib Thakur, 
and of dedicating to it specified properties yielding an annual in- 
come of about Rs. 6000/-. _ He provided that i in ease he died before 
installing the: deity and dedicating those properties, his. wife was to 

‘instal the deity and to dedicate those properties to the Idol by 


executing an Arpani. She was to be the first Shebait, to be : 


(1) (1941) 45 C. W.N. 66s. : i 
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succeeded by his natural son, if he had one, or by his adopted ' 
son. He also expressed a desire to take a son in adoption, 
but incase he died without making: an adoption, bis wife was 
to adopt. The power that was conferred on his wife was to 
adopt five sons in succession. ` His widow Hembarani alone took 
out probate, and on her death, which occured on the 4th January, 
1933, three of the other executors, Surendra Narayan Sarbadhikary, 
Tarak Nath Singha and Sushil Chandra Mondal a/tas Susbil Chan- 
dra Sarkar took out probate. The last mentioned person, to be 
hereafter called Sushil, is a brother of Hembarani. After Bhabesh 


‘Chandra Roy Chowdhury’s death Sushil with his wife lived with his 


sister Hembarani at the Barla house of the Chota Taraf. 


‘After her husband’s death Hembarani became a sickly lady. 
Her principal malady was: diabetes. In the first ‘part of A 
1929 (end of Chaitra .1336) she went to Calcutta for treatment. 
She returned to Barla about the aoth April. A few days before 
her return to Barla she had injured her heel at Calcutta. A sore 
was formed at the injured part. An operation was performed by a 
local doctor, Dr. Dwarka Nath Mazumdar, on the 27th April (r4 
Bysack) but was not successful as it was a case of diabetic gangrene. 
Her leg became swollen and she could not move. After consulting 
other local doctors the Civil Surgeon of Beerbhum was ultimately 
called in. He saw the lady on the morning of the Sth May, 1930 
(a3rd Bysack 1337) and expr essed the opinion that ‘an immediate 
amputation of her leg was only chance of saving her life. On the 
night of the same day Sushil and an officer left for Suri with a 
large amount of money for having the drafts of the deed of adop- 
tion and of the Arparnnama prepared by the pleaders. The evi- 
dence is that the drafts were completed late at night and settled 
next day when stamps far in excess of what were payable were 


_ purchased, 


The adoption took place on the 26th Bysack 1337—(gth May, 
1930), the child adopted being Umasankar who was then aged 
about eight months. He was then the only‘ issue of Hembarani’s 
brother Sushil. On adoption his name was changed to Shiva 
Sankar Roy Chowdhury. On the same date she executed the 
Arpannama dedicating the properties selected by her husband, 
and a tank, called Hemsagar, to the deity Bhabeswara Shib Thakur, 
The lady left for Calcutta for treatment on the same night accord- 
ing to one version, or the next day according to another version, 
where her leg was maputated. She lived for about two and half 
years. Her death occurred on the 4th January, 1933. On the 
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date of her death the plaintifi Bholanath. Roy Choudhury who is 
-an agnate .of Bhabesh. took steps to prevent removal of valuable 
things from the Barla house .by posting guards. “ He gave out 
that the adoption was invalid and that he was the person entitled 
to the properties as reversioner. THere were proceedings before 
the Magistrate between him and Sushil. Ultimately on the rath 
January, 1934 he filed tbe suit. The first three defendants are 
the three executors who had taken out probate of Bhabcsh’s Will 
after Hembarani’s death, namely Surendra Narayan Sarbadhikari, 
Tarak Nath Sirha and Sushil Chandra Sarkar. Tha fourth defen- 
dant was Umasankar,: the adopted child, in his personal capa- 
city and.as alleged Shebait of the deity. Her natural mother 
Lakshmimany was ultimately appointed his guardian-ad-litem. In 
the plaint it was alleged that though a deed of adoption had been 
executed there was in fact no adoption, and even if there was in 
fact the adeption of Uma Sankar: by Hembarani, that adoption 
was Invalid in.law inasmuch as Uma Sankar was born deaf and 
dumb and was an idiot. The plaintiff stated that Bhabesh was 
governed by the Mitakshara School of Hindu law, and according 
to that: law the plaintiff as the nearest male agnate of Bhabesh 
“had succeeded to his estate. on Hembarani's death and had 
become the Shebait of the Idol. He made an alternative case 
that if it be held that Bhabesh was governed by the Bengal School 
of Hindu Law then Bhabesh’s maternal uncle’s son, Gopinath @fas 
Gopeawara’ Roy Mondal, became the owner of the secular proper- 
ties left by Bhabesh and the Shebait of the Idol He further 
alleged that the.said Gopinath had conveyed to him his right in 
the secular properties by a Kobala dated the r4th Falgoon 1339 
B. S. (26th February, 1933) and had executed, in his favour an 
irrevocable deed of agreement on the 15th Falgoon 1339 B. S. 
(a7th February, 1933) for the benefit of the Idol by which .he, the 
plaintiff, was made. “the malik of the deity together with all the 
endowed properties.” On the hypothesis that the Mitakshara 
School was applicable he had sued for possession ir his own right 
and on the view that the Dayabhaga School of Hindu law was 
applicable, he has sued for possession on the strength of those 
deeds. Gopi Nath alias Gopeswara Roy Mondal end his son, are 
proforma defendants 5 and 6. The other proforma defendants are 
the other executors named in ! habesh’s will who had not taken 
out probate. i 
-Two sets òf written statements have been filed, one by defendants 
Nos rand 3 (Sushil) and the other by Lakshimony as guardian- 
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Crm, .ad-litem of defencant No. 4, Uma Sankar, They are on similar 
3943. lines, It is therein stated iier ata that the adoption was in feet 
Surendra Narain made on the gih May, 1930 with due ceremony, and that Uma 
Se Sankar was not born deafand dumb. His power of hearing and 
Bholanath Roy his speech had no doubt become a little impaired as a result of a 
Choudhary. gerious illness he had in his second year but he could still even 
‘then speak and hear, the defect being curable, and besides he was 
a highly intelligent boy. It was pleaded alternatively that even if 
Uma Sankar was cogenitally deaf and dumb, these defects could 
- not bar him from the. inheritance, and that the plaintiff could not 
claim the right of Shebaitship as he had not been appointed Shebait 
.by the executors in' terms of Bhabesh’s Will. In the written sate- 
menta it was admitted that Bhabesh was governed by the Mitakahara 
. School of Hindu law but the statement made by the plaintiff in 
his plaint thet he was the nearest male agnate of Bhabesh was 
denied, The conveyance and the agreement executed by Gopinath ` 
in favour of the painit was challenged as collusive and fraudu- 

lent. 

The learned Subordis te Judge by his judgment m — 
dated the 28th July, 1937 has decreed the suit in part. He found 
that the adoption had taken place in fact, the essential ceremony 

. namely secular giving and taking of the child, having been per- - 
. formed. He, however, held that the child was cogenitally a deaf- 
mute and so the adoption was invalid in law. Ho farther held 
that the plaintiff was. the nearest male agnate of Bhabesh. He 
held that gwa adopted son of Bhabesh; Uma Sankar could not 
claim the Shedaiti, but that he had become the Séadait by reason 
: of his appointment to that office by Hembarani in terms of para- 
:graph.14 of Bhabesh’s Will. On these findings and canelusions 
he gaye the plaintiff a decree for poesession of most of the secular 
properties claimed in the suit but dismissed his suit in respect of 
.the debutter properties and of some secular properties which stood 
rin'Sushil's name. Uma Sankar represented by his natural mother 
‘as guardian-ad-litem and defendants Noe. 1 and 3 have filed appeal 

í No. 298 of 1937 against the first part of the decree which concerns 
the secular properties, and the plaintiff has filed Appeal No. 24 
of ,1938 against the last part of the decree which concerns the 
debutter properties and those items of secular properties which 
stand in Sushil’s name. During the pendency of the appeals Uma 
Sankar died on the sth July, 1939 and after a contested proceed- 
„iog his natural father Sushil, has been substituted in his place 
as his legal representative. The precise effect of the order for 
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substitution is one of the questions in the appeals, which will be 
dealt with in Appeal No. 84 of 1938. Before us the plaintiff does 


not attack the finding of the learned Subordinate: Judge relating to 


the fasum of adoption and the defendants do not challenge the 
fact of the plaintiff being the nearest male agnate of Bhabesh. 
The first question of importance is (whether it is?) valid in law. 


That question depends upon two further questions as to whether (a)’ 


the child, Uma Sankar, was cogenitally deaf and dumb and (b) if he 
was so, whether he'was eligible (or adoption, it being now admitted 
by the plaintiff that he was not an idiot. i 

We have already stated that the contesting defendants had" 
stated in their written statements that Uma Sankar was not deaf 
and dumb. The case they:made there is that he bad developed 
little defects in hearing and speech asa result of his illness at the 


age of two and those defects according to medical opinion were ' 


curable, This was the statement in the written statements of the 


natural father and of the natural mother as guardian-ad-litem of . 


the child. Ata very early stage of the suit the plaintiff required the 
production of the boy in Court but on an opposition by the defen- 
dants no order was passed. As paragraph ar of the written state- 


ments did not give particulars to the illness of Uma Sankar which ' 
according to the defendants had slightly affected his hearing and ' 


speech the plaintiff applied for examination of, Sushil’ who was 
then present in Court under Order 10 rule 2 of the Code of Civil 
Procedure just before the hearing commenced. On that Sushil 


filed a petition in which he stated that the child had been attacked 
with typhoid atthe age of two years. On being asked for further’ 
particulars he stated in anether petition that the illness was in ` 


Aswin and Kartic £338 B.S. (October-November 1931), it had 
lasted for five weeks and the child was medically treated at Barle. 
On the basis of those statements the hearing ‘proceeded without 
the preliminary examination -of the parties under Order 10 rule a. 


The plaintiff asserted that~the child had never typhoid. He- 


However, admitted that in the middle of Aswin 1338 he was ‘ill, 


but the malady was slight and he was cured in four or ‘five days ' 


time, ' In a later part of our judgment we will deal with the 
nature of the child’s Dhea which “admittedly bagan de Asin 
1348 B. S 

- Before the child was produced in Court the defendants examined ` 
a hitmbet of witnesses who stated that even ‘then the boy could.- 


héar dnd speak, “He had tttered Mantras at ‘the’ Sradh of: 
Henibarani could follow music and could utter simple words.” 
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‘But when the child was produced in Court in 1937 for examina- 


tion by the medical experts, Dr. Satyaban Roy appearing for the 
plaintiff and Dr. U. N. Dass for the defendants, it became quite 
clear that the boy was then absolutely deaf and dumb. Dr. U. N 
Dass expressed the further opinion thatthe boy was absolutely 
deaf-and dumb in 1933 and could not have uttered Mantras or 
words at the.time of, Hembarani’s Sradh which was- performed in: 
that year. : Thereafter Sushil and his wife deposed. They admitted 
that the boy was then deaf and dumb and had become so some 
years before. The question therefore is whether the boy was 
congenitally deafand dumb or whether he had acquired these 
defects. We will first deal with the evidence of the two medical 
experts, Dr. Satyaban Roy and Dr. U. N. Dass and the relevant 
theories of medical science. Both those doctors are eminent 
doctors of Calcutta and are experts of ear, nose and throat 
diseases. For the theories of: medical science we would refer to. 
Dr. Philip Kerrison’s treatise “On Diseases of the Ear” (4th 


edition), as both Dr. Roy and Dr. Dass are agreed that that book 


is an authority on the subject. 

The medical theory is that speech is the result of association. 
If a person is born deaf he would be dumb also. . If a child be 
comes deaf as a result of disease or poison before he had acquired 
speaking habit, say at the age of two years or 80, he would also 
become dumb. If, however deafness is acquired after the child 
had formed the speaking habit, he would not ' become dumb. 
Except in that case and in those cases where the. organs of speech: 
or the speech centre in the brain only are destroyed by disease 
or, accident or where a child is bom with defective organs of 
speech only or with defective brain, as in the case of idipts, 
dumbness goes with deafness, the former being the result, the 
latter being the cause. These cases are called deaf-mutism in. 
medical science. Both Dr. Roy and Dr. Dass are iof opinion that. 
Uma Sankar was a deaf-mute. 

: The next point on which the two experts are sagreed is that in 
cogenital deafmutism some sense of hearing generally remains, 
but in the case of acquired deaf-mutiam the deafness is complete. 
This theory bas been deduced by examining a very large number 
of cases of deaf-mutes. Both ofthem are agreed that there may. 
be exceptions to. this general rule. Ifsome sense of hearing is 
left, or as is put by Dr. Roy, there is “an island of hearing ina- 
sea of silence” in a subject the probability would be that it isa. 
case of congenital deafness, and if there be no history .of any: 


4 


- applied that test to Uma 8 Sankar. 


VoL. 74.) HidH COUR. 


disease which produces deafness, the probability is very higb,— 
it would almost amount to a certainty that the subject was congeni- 
tally deaf. This is the positive evidence given by Dr. S. Roy: and 
Dr. U. N. Dass’s opinion as expressed in his re-examination is of 
the same effect. If, however, there had been ‘any difference of 
opinion between the two experts on this point or points relating 
to medical science we would have preferrd the opinion of Dr. 
S. Roy. , He had better qualifications as a specialist’ on the sub- 
ject, had more experience, was the head of the Department of 
Eye, Ear and Nose of the premier hospital in Bengal, namely 
Calcutta Medical College Hospital, which, notwithstanding what 
Dr. Dass has said, is a first grade hospital in all its departments, 
which are’managed by physicians and surgeons who are much 
more qualified and have greater reputation than physicians and 
surgeons in charge of similar departments of the Campbell Medical 
School Hospital, which except in cases of infectious diseases, like 
cholera and small pox, is a second grade hospital. 


In the treatises dealing with diseases of the eer various tests 


for ascertaining the power of hearing of a subject are mentioned, 
but both the experts are agreed that the vestibular test (also called 
the caloric test) is the most satisfactory and unfailing test.” Both 
the experts applied that test to Uma Sankar, but with opposite. 
results. We will deal with the results said to have been found 


_ by them in the child later on. At present we would state what 


that test is, and what is the theory behind it. A dumb person 
cannot make himself intelligible by speech if ha has heard a 


. sound. ‘The effect of sound on hearing must therefore be observed 


in other outward manifestations, that, is from the reaction of 


"' sound on the members of bis body. The crudest test is to 
* observe if a subject tarns his head towards the source of the sound, 


when it is made at his back and at a short distance from him or 


by holding a tuning fork which -has the effect of magnifying 


sound, near his ear, In our judgment these tests. cannot be 
classed as scientific tests. We do not therefore attach much 
weight to Dr. Dass's observations when he applied those tests. 
Nor do we attach any importance to the bone conduction test 
which was applied by Dr. Dass. As those tests were not applied 


. by Dr. S. Roy .and as both had applied tbe vestibular test and 


both of them admitted that that test is the best we must proceed 
on the results of vestibular test obtained in this case. The 
"Rotation" test described in Kerrison's book at pages 28, to 287 
would have been a good guide but neither Dr. Qd nor Dr. Dasa 
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The ear is divided into three parts—the outer ear, the mi Lew 
and the inner ear, called the labyrinth. The auditory organ isin | 
the inner ear. The i inner ear consists of (1) the Gochleay which is 
the auditory organ, (2) the vestibule and (3) thrze semi ciréular _ 

_ canals or ducts. All the three are pirts of the sams system and 
“occupy a total space of less than f/roth of an inch. The last two 
afo centres of body equilibrium. Ina normul parsoty or a porson 
who has’ some sense of hearing still left th» sound waves affscted _ 
the Cockisa and the vestibule at the same time with ths result that 
he bears and his body equilibrium is also at the sams time disturb- 
ed. That disturbance is indicated by physical disturbance, that is 
by movements of some members of his body. For instanca’ in the 
case of a person with normal hearing a sudden sound of some 
intensity immediately produces a jerk in his body. If the Corklea , 
is normal or not totally destroy2d the vestibule retains the power 
of ‘sensation. The basis of the vestibulir test consists in exciting 
by artificial means the vestibule and the ducts. If the exciting 

“cause produces pbysical effécis the vsstibuls and the ducts cin b? , 
taken to be not entirely damiged ani the nocesesry consequence t 
is that the Cookea cin be taken to be still functioning. That is ths 
theory .a3 we understand of the vestibular test, Tho test consists . 
of slowly irrig iting the outer ear with water which is some degrees - 
below or ‘above blood heat. Observations snow, that if the laby- 
rinth had been totally destroyed there would be no nystagmus 
(movement cf the eye-ball). This is cálled the negitive result but 
if the labyrinth had not been totally destroyed, that is, if there is 
some sense of hearing still left in the subject, there would be 
nystagmus (movement of the eyeball) jn the direction away from’; 

_ the ear in which water is poured in when the water is some degtee 
below bloód heat and towards that ear when the watet is some 
degree above blood heat. This is called positive fesulL Dr. 
Kerrison states at page 300 froni the results of his observations 
bat in seme cases mys/agmus is ptoduced almost immediately, that 
{g‘when the ear is irrigated for te1 seconds or 89, „but in some casa3 
aystagmus may "occur even after the ear had been irrigated conti 
nuously for about three minutes or so. 

Both Dr. Roy and Dr. Dass had seen the boy at Calcutta at tho 


j instance of the defendants before they examined him in Court, Dr, 


Roy was consulted about the end of May 1936. He was asked 
whether the boy could be cured. His answer was in the negative. 
The boy was taken twice to Dr. Dass at Caleutta. The first time 
in November 1936 and the second time in March 193, shortly 


u 
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after Dr: Roy had examined the boy in Court and kad deposed ` for 
the plaintiff. Those visits to leading doctors of Calcutta were after 


. the suit had been filed, in which the important issue was whether | 
the boy was congenitally deaf and dumb or not.’ Inspite of Sushil’s ' 


denial the purpose for which he went to Calcutta to Dr. Dass with 
dhe boy was to ascertain Dr. Dass's opinion as to whether the casé 
was of congenital deafness, Dr. Dass stated in his deposition . that, 
as a result of his first examination at Calcutta he had only a sus, 
picion that the ‘case wis of acquired deaf-mutiem. His second 
examination at Calcutta confirmed his suspicion ani he expressed 
the definite opinion that the case was of acqui-ed deaf-mutism. 
At the time when he was cousulted at Calcutta Dr. Benoy who had 
“accompanied the party gave the history of the illness of the boy. 
"He wrote what Dr. Benoy had said in the ‘history sheet in thé 
presence of Sushil. Hé also noted in the history sheet the result 
‘of his examination, The defendants did not call Dr. Dass td 
‘produce the history sheet. {t isan important document and has 
not been produced by the defendants. It is however quite clear 
froni the evidence that Dr.Duss was told by'Dr. Benoy that the 
boy bad powa, aná that may Diss influenced Dr. Dass's firial 
opinion. 
Dr. Roy exymined the boy in Court in March 1637, not in the 
Court room but in,the judge’s chambers in thé presence of the 
“parties and their lawyers. He then deposed in Court. He stated 
that the vestibular test had produced positive resulta. No sugges- 
tion was made to him in cross-examination on this part of His evi- 
-dence.. None can challenge his honesty, nor bas it been challenged 
‘before us. Dr. Dass examined the boy in May 1937 in Court and 
in the presence of the Judge. He found negative results wher he 
applied the vestibular test.’- The learned Judge has made his own 
notes about the examination. Those notes are very important. 
"They are recorded at the top of page 543 of Volume I of the papér- 
book. The water syringed into the ear was of 770 (F), that was about 
so degrees below blood heat and the irrigatidn of such ear was for 
“one minute only. No wys/agwiws was produced during that time 
but the boy only blinked. Having regard to what Dr. Kerrison 
has observed at ‘page .300 of his book the experiment was not 
carried for a sufficient length of time. Dr, Dass who was an éxpert 
and was acquainted with Dt. Kerrison’s book ought to bave conti 
nued the irrigation for at least three minutes. We cannot therefore 
draw an inference in favour of the acquired deaf-mutism- simply 
because the vestibular test as applied by Dr. Dass did not produce 
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positive result in the short interval of one minute. Dr. Satyaban 
Roy found positive reaction afd we must go upon his evidence: 
The probability would thus be in favour of congenital deaf-mutism 
and that probability would be increased if the story of typhoid 
with the complications as set up by the defendants be found to 
be untrue. 


In support of his case thet the child was only slightly indis- 
posed in Aswin 1338 and was cured after a few days the plaintiff 
has examined two doctors, who admittedly treated him at that 
time—Dr. Jogendra Narayan Mozumdar and Dr. Bhujanga Bhusan 
Sarkar. Both of them were the family physicians of Barla Chota 
Taraf. The former used to be paid fees but the latter only an 
annual retainer of Rs. so plus the costs of medicines he supplied 


_ from his dispensary. Both the doctors resided at the village 


Kuramgram which is about three miles from Barla. Dr. Bhujanga 
had his dispensary at Barla, He used tocometo Barla every 
day and stay the whole day at that village, taking his mid-day 
meal at the Barla Bara Taraf house. He used to go at night to his 
village Kuramgram, The defendants have nothing to say against 
Dr. Jogendra but they attack Dr. Bhujanga as being a partisan 

Dr. Jogendra's evidence is that on one day only in Aswin 1938 
he either saw the child for some minor ailment or sent medicine 
on receiving a report and the child was thereafter cured. He - 
produced his account book and from it it appears that he sent 
medicine only on the rath Aswin 1338 for the child. (Ex. 22 (d) 
not printed). The case of both sides is the boy was apparently 
cured but that a few days later the boy sgain became ill and this 
time Dr. Bhujanga was called in. Dr. Bhujanga's evidence is 
that he treated the child for three or four days only in Awin 1338 
when he was cured. The child had never typhoid in his life and 
neither Dr. Akinchanan nor Dr. Benoy had ever treated the child 
orany member oí Barla Chota Taraf. Dr. Bhujanga produced 
his day book and accounts book of the year 1938 relating to 
supply of medicine to the child and other patients of his. They 
are exhibited but have not been printed. The defendants do 
not challenge those books. They show that he supplied medicine 
fór the child on the 18th, rgth and aoth Aswin 1338. There are 
no other entries in Aswin or Kartic. He deposed on two other 
points—namely on the question of adoption and on the question 
as to whether the child was deaf and dumb ever since his birth. 
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- On those points his evidence is that he did not see the adoption 


ceremony or had heard that the child had been adopted. He. 
admitted that at that time Hembarani was very ill and he was in 
almost constant attendance at the Barla house. On the morning of 
the day of adoption he dressed Hembarani and -emained.at the 
Barla house up to about ro A. M. orso, when he'left to attend his 
dispensary and to take his meals: He was away up to about a P. M. 
when he came back and was asked by Sushil to sign the deed of 
adoption as an attesting witness at the éwicÁers house and he 
signed it’on trust, but he did -not see the adoption’ ceremony nor 
did he hear that the child had been adopted cn.thatday. He 
further deposed that.the child was deaf and dumb from birth. 
He had treated him when he was three or four months old, in 
-Kartic 1336. At that time the. boy did not respond to sounds 
and there was a rumour that the boy was deaf .and dumb. When 
the child was 8, 9 or 10 months old Hembarani once asked him 
to examine the child to find out if he was deaf and dumb. This 
was about a month before she left for Calcutta to get. her leg 
amputated. On those points we do not consider his evidence to 


be improbable or false. It is quite clear thet adoption was | 


airanged ina hurry. The Civil Surgeon had given his ‘opinion 
on the'a3rd Bysak 1337, that Hembarani’s condition was serious 
and only an immediate amputation could possibly save her life. 
The evidence is that on hearing the opinion of the Civil Surgeon 
-Hembarani became, as was natural, extreme.y nervous and 
desired to perform her husband’s wishes before she left for Cal- 
cutta. Those wishes had been expressed in his Will. They 
were the adoption of a chiki by her and the installation of a deity 
and dedication of a certain properties to it. The Idol had been 
installed before but properties had not been dedicated up to-that 
time.’ We find that on the same day the Civil Surgeon gave his 
opinion her brother Sushil and -her Khajanchi Bholanath left for 
Suri and had the drafts of the adoption. deed and af the Arpannama 
prepared late at night. Next day the drafts were settled bya 
senior pleader and the party came back to Barle by a motor car. 
Such was the hurry. Inthe haste the Will was left behind and 
that was fetched with great expedition for the purpose of supplying 
the schedule to the Arpannama. In those circumstances the 
-ceremony of adoption would not be a big affair, for there was no 
time to arrange ina style which could be befitting the occasion. 
In fact the learned Subordinate Judge has found that there was no 
-religious ceremony even. A religious ceremony is not egsential 
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\ . 
in the case of Sudras, to which the parties belong, but it is usually . 
performed at the time of adoption ina rich family. The finding 
is that there was only secular ‘giving and taking of the child. 
That would be performed in the inner apartment and would take 
afew minutes to complete. We cannot therefore say that Dr. 
Bhujanga was lying when he said that he did not see with his 
own eyes the adoption, nor did he hear of it. The inmates of 
the house were so very anxious for Hembarani and must have 
been pre-occupied with the arrangements for her immediate re- 
moval to Calcutta. We do not also feel the force of comment 
that Hembarani would not have adopted the child if she had 
susp icion about his faculties, She desired to adopta son of her 
brother Sushil, and the evidence is that as no son had been botn 
to Sushil she waited for five years. Probably but for her condi- 
tion she would have waited for the second son of Sushil, for 
though the adoption of an eldest or only son is not illegal, there 
is a sentimental feeling in Bengal against such adoption. The 
natural parents, unless very poor, do not like, especially the 
mother, to part with the first barn or the only son and the adop- 
ter also tries to avoid the adoption of the eldest or the only child, 
when the natural father or mother is his or her near relation. -At 
that time she apprehended death and it was with her then choice 
between no adoption and adoption of her brothers only son. 
According to Dr. Bhujanga’s evidence the child could not hear 
or speak then, that there was a rumour that the bay was dumb. 
There was suspicion on the part of Hembarani that the child 
may turn out to be dumb but there would also be optimism on 
her part and Hembarani and other members of the family may 
have thought the case to be a delayed case and that the child may 
later on begin to speak. Such delayed cases are not rare. Even 
if the statements of the witnesses of the defendants that the child 
could.then indulge in baby prattle be believed that fact would 
not necessarily exclude the possibility of the child 'being & 
deaf-mute. (See Kerrison p. 376). We do not however believe 
those witnesses and prefer Dr. Bhujanga’s evidence on the 
point. 4 j 
Regarding the statements made by Dr. Bhujanga in his examina- 
tidn-in-chief concerning the nature and duration of the illness of 
the child in Aswin 1338, the only suggestion made in his cross- 
examination is that he was not qualified to treat cases of typhoid, 
the -hint being that he was given up as soon as the case was sus- 


pected to be typhoid apd other doctors with better qualification, 
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. and experience were called in. The defendaiits, however, shaped 


their evidence later on on different. lites. "Their case as finally 
made appears from Sushil's evidepce. He says that the chitd 
became ill in Aswin 1338. He was first placed under fhe treat 
ment to Dr. Jogendra who seemingly, cured him in two or three 
days. Then there was a relapse and Dr. Bhujanga was called i in. 
Dr. Bhujanga alone treated him for four or five days but could 
give no relief. The fever increased and flatulence appeared. On 
the advice of Dr. Bhujanga, Dr. Akinchan of Bhadrapore, a conr 


‘paritively distant village was first called in and on the disease 


showing aggravated symptoms Dr. Benoy who ordinarily prac 


tised at Calcutta, but was at that time in his village home at Bba-. 


drapore, was called in. -Throughout that illness which lasted 
from the middle of Aswin to about the rath of Kartic following 
Dr. Bhujanga attended the patient. On days on which Dr. Akin- 
chan did not visit the patient Dr. Bhujanga sent reports to 
Dr, Akinchan who sent medicines with letters of instruction to 
Dr. Bhujanga. Fiom the time when Dr. Akirichan Was called in 
medicines were supplied not from Dr. Bhujanga’s dispensary but 
from Dr. Akinchan’s dispensary at Bhadrapur, which seems to 
us to be rather improbable. When the illness of the child aggra- 
vated his neck became stift and pus. formed in his ears. ‘Sushil 
was examined after Dr. Satyaban Roy had given evidence for the 
plaintiff and Dr. U. N. Das for the defendants. Up to the time 
when the case. was opened, the defendants’ case was the child 
had been attacked with typhoid only. The story ‘that the 
child developed meningitis and pus formed in: his ean 
was introduced only after Dr. Satyaban Roy had. given nib 
evidence in Court. No question was put to Dr. Bhujanga in the 
course of his long cross-examination as to whether he had observed 
pus in the ears or that the child had stiff neck. The case of the 
Meferidanté about the nature of the” child's illness was developed 
from stage to stage as the case went on ‘and these citcumstances in 
our opinion must be kept in mind in estimating their evidence. 
Both Dr. Akinchan and Dr. Benoy were dead, when the hearing 
begin and so thelr evidence is not available. | 

Dr. Akinchan's compounder Kamalapati who Is sald to have 
served the meditines from Dr. Akinchan’s dispensary at Bhádrapore 
and to have accompanied Dr. Akinchan in his visits to Harla is 
alive and is still living at Bhadrapore but he was not called as 2 
witness by the defendants. Dr. Akinchan’s diary and accoudt 
papers were called: for y the defendants, but could not be pro- 
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duced. Dr, Akinchan’s sisters son, Kalipada Banerjee, who 


was examined by the defendants, stated that they do not exist ` 


now. That is a possible explanation, for Dr. Akinchan died in 
October, 1932 (Aswin 1339), and thereafter his dispensary ceased 
to exist, but no credible explanation has been offered by the 
defendants for not examining Kamalapati. ` 

The defendants have examined a number of witnesses whö say 


that the child was attacked with typhoid in Aswin 1338 and Dr. - 


Akinchan,and Dr. Benoy assisted by Dr. Bhujanga treated bim. 
Sushil and his wife Lakhamimani said so. They being vitally 
interested in the result of the case, we cannot place reliance upon 


` their evidence unless corroborated by unimpeachable evidence. 


Some officers of the Chota Taraf, Bholanath Roy, Gobinda Chandra 
Mondal, s2y`that the boy suffered for over a month im Aswin 1338 
and was ultimately placed under the treatment of Dr. Akinchan 
and Dr. Benoy. We cannot rely upon their evidence also. Both 
of them stated that the child could hear and speak even at the time 
of their deposition—a palpably false statement. The last men- 
tioned witness seems to us to be a tutored witness. Gopeswara 
Chakravarty also says that the illness was prolonged. His evidence 
is that he had seen the boy twice during his illness.. On the first 
occasion he saw the boy lying unconscious with his head shaved 
and cold water was being applied to his head. On the second 
occasion he was better, He was informed that the boy was 
admitted the treatment of Dr. Akinchan and Dr. Benoy. It i$ 
that the child's head was not shaved (Lakhsminiony p. 644.) He 
also states that even at that time the boy could utter words. Possi- 
bly he did not go to Barla at all about that time (see his letter Ex. 
25(t) II 144).) The witness, Kali Pada Banerjee, (Akinchan’s. sister’s 
son) speaks of Dr. A.inchan's visit at Barla in Aswin and Kartic 
1938. We consider him to be a thoroughly unreliable witness. 
He could speak to his details begring upon this case but could not 
say much about the other professional calls of Dr. Akinchan. We 
fail to see why:Dr. Akinchan voluntarily would tell the witness as 
to where he had gone on professional calls, nor why should the 
witne:s especially remember the details of hig calls at Barla 
and-not of the other profeszional visits of his grand-father. 

To corrobomte the story that the child had suffered for more 
than a month and that Dr. Akinchan and Dr. Benoy were treating 
him the defendamts have produced the Rokar Jamakarachas of 

- 1938 (Daily Account books) of the Chota Taraf, and some bills 
and challans of that year prepared by an officer of the Chota Taraf; 


Vor. 17. S TRE Bion court. 


The system in vogue. jn the Chota Taraf is- that whenever 
` received an officer draws up a calan to indicate f-om what source 
the money.has been received. After the êkaflan is passed on 
behalf of the proprietor an entry of the sum of money shown in 
the cha/lan “is made on the credit side of the Rokar with the 
challan number noted. Whenever money is paid out, a Dill 
is prepared by an officer of the estate, giving-details and indicating 
on the bill the budget head. It is then passed by or on. behalf 
of the proprietor and the money is paid out with an entry i in the 
debit side of the Rokar where the bill number and the budget head 


“are entered. Those bills are prepared from vouchers where they ` 


exist. In this case no bills or vouchers coming from either Dr, 
Akinchan or Dr. Benoy have been produced, nor any receipt given 
by them. The bills which have been produced, are bills prepared 
by Bholansth Roy, the accountant ofthe Chota Taraf. They 
‘contain the signature of Bholanath and are counter-signed by 
Sushil on behalf of the proprietors. The relevant bills are bill 
No. 404 dated the 7th Kartic 1338 (Ex. V3a 11-67) and bill 
No. 446 dated the 1st Augrahayan 1338 (Ex, .V33—H- 7)» On the 
back of the bills are “details of items for which the money is said 
| to have been drawn out. ‘The bills and the challans are not in 
bound books.. They are loose sheets of paper and substitution, of 
any one bill or cha/lan by another at any time or the manufacture 
-of a new bill or êkallan at any time with the co-operation of 
accountant, Bholanath, and Sushil is an extremely easy affair. We 
. &re making these observations after seeing in original all the bills 
and ckallans which have been produced by the defendants. We hare 
also examined with care the original Rokar Jamakharách books. 
The Rokar Jamakbarach Has been kept i in two ways. A page or 
` more pages than one, when 0 required,. is generally devoted to 
each date. If the entries of a particular date does not exhaust 
a page the rest of that page is left blank and the first entry of 
the next date’ "begins at the top of the next page. In some cases 
cash balances are strick at the end of the “entry” bf" that, particular 
date, and in some case the cash balance is not so struck, but the 
cash balance of the previous date is shown in the entry of the 
next date. With these general observations we would now. proceed 
< £0 examine, the relevant. eka//ams, bills and Rokar.Jamakharach 
éntries. Two important debit entries the Rokar Jamakharach, one 
of the 8th'Kartic 1338 and the other of the rst Aughrahayan 1338 
. have, not been printed but we will refer to them from the original 
books , . 
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On the 7th Kartic 1338 we find Rs, rrz/- brought on the credit. 
side of the Rokar Jamákharach by challan No. 468 and on the 
debit side there is an entry under budget head "Expenses for 
medical treatment” (Chikitsa Khatey) Rs 11a/- “as per Bill No. 
404". These two ehtries (Ex. U26 and Ua8-11-66) are at the end 
of the page of the Rokar and even after those entries there is still 
some blank space left. The cash balance of the 7th Kartic is not 
struck at that page but is shown in the entry of the following date, 
hamely 8th Kartic. It would not be affected by those two addi- 
tional items, for the additional credit of Rs. 112/- is neutralised by 
the additional debit of Rs. 113/-. Those two entries could have 
therefore been easily interpolated at any time. Challan No. 468 
of the 7th Kartic (Ex. X(I-II, 70) shows that the sum of Ra. 112/- 
was taken as a temporary loan from Hembarani’s personal funds. 
The translation is wrong. It should be “received as temporary 
loan from Hembarani”, Bill Nó. 404 of the 7th Kartic 1338 (Ex. 
Vsa-IL, 67) shows the details of Rs. 112/-. It shows the amount 
of fees and travelling experises of Dr. Ákinchan and his compoun- 
der Kamal (Kamalapati) for the arst, a4th, 27th and goth Aswin and 
for the and and 7th Kartic 1338 and the fees and travelling expenses 
of Dr. Benoy fof the 4nd and 7th Kartic, ff this bill and the 
entries in the Rokar Jamakharach of the 7th Kartic be genuine, ` 
it would prove that the child was ill at least up to the 7th Kartic 
1338 and Dr. Akinchan and Dr. Benoy were attending him. We 
have already remarked that there was sufficient space in the page of i 
the Rokar Jamakharach allotted to the 7th Kartic for the interpola- 
tion of. the two questioned entries and they were the last entries of 
that date, and that the interpolation of those two entries would not 
distrub the net cash balance of that daíe as shown in the next date. 
An examination of the entries in the Rokar Jamakharach of the 
next date gives unmistaken indications that the. Challan Ex. X-I 
(No. 468) and the Bill No, 404 (Ex. V32) are subsequent fabrica- 
tions. The first entry on the credit side-of the Rokar of the 8th 
Kartic shows that a sum of Rs. 6f: was received through ‘Che 


` 468 
No. —— through Ramani Kanta Singh (Ex. U37-II, 74). ^ 
1 


debit entty, which i is‘not i shows that a sum of As. al- -Was 


404 
paid out through Bill No. — The Saco 1. of the Bill » was 


I 
obviously written later oh, for there being no — below the 
number 404, it has crossed the alphabets of the nëxt line. The 
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. challan, for Rs, 6/- of the 8th Kartic is Ex. ag (Il-73), It bears 
: 68 ] : 
the nümber 468 and not = Although the credit, entry, on the 
I 
8th Kartic was amended by putting sub-number 1 wider 468 “(there 
was sufficient space on that side for the figure 1) -he Challan itself 
was left unamended. The inference which we draw is ‘that “the 
credit ' entry of Rs. 6/- of the 8th Kartic as it originally stood was 
through Challan No. 468 of the 8th Kartic and the debit entry of 
As,’ -/2/- as it originally ‘stood was through Bill No. 404 of that date, 
‘As Challans and “Bills run ‘serially, a challan and a bill of the 
` preceding date ‘could not be introduced with numbers 468 and 404 
respectively unless sub-nümbers were given to the next challan and 
bill of the 8th Kartic. The learned Subordinate Jüdge did not 
accept Challan No. 468 and Bill No. 404 of the 7th Kartic and 
the Roker entries Ex. U26 and Us to be genuine and we agree 
with him. 


The next relevant entry in the Roker ARTEEN isa debit 
entry of Rs. 59/15/15 under the rst Augrahayan 1338. It has been 
marked Exhibit U 27 but has not .been printed. From the 
position of that entry in the Rokar it would not have been inter- 
polated. If that entry had been interpolated ‘the net cash balance 
of that date would have been affected, for there is no single credit 
entry on that date equal to that sum. There are some corrections 
in the figures in some of the credit entries but these corrections 
would not account for Rs. 59/15/15 or anything near that figure. 
That debit entry of Ra. 59/15/15 in the Rokar Jamakharach is in 
‘our opinion a genuine entry. The entry is put under budget head 
“Ander Khatey Kharach” i. e., Expenses of the i inner apartment ” 


and not under Cèikitsa Khatey Kharach ( “ medical expenses ” ) `> 


and the bill is Bill No. 446. Bill No. 446 which has been produced 
by the defendant is Exhibit V 33 (II—77). The heading of the 
Bill is “ Ander Khatey Kharach ”, but the details as given at the 
back of that Bill shows that none of the expenses can possibly be 
classed under the head of Ander Khatey Kharach, - Ont of the bill 
for Rs. 59/15/15, Rs. 3:/t/10 is shown to be the price of medicines 
purchased for the child from the arst Aswin to 1th Kartic and the 
rest cover the expenses of his diet. Five bottles of Horlick’s milk 
are shown to be consumed by the child ot | two years - said to bare 
been i in convalescent stage after a severe attack of typhoid i in eight 
days and on the arst Kartic "Harlick's milk, and & good number of 
eggs and, chickens ire shown to have. been purchased for, Bim. 
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Having regard to the details given of the expenditure the Bill ought - 
to.have been prepared under the. budget head of CArhitsa Khatey 
( “ Expenses of medical treatment”). We are accordingly of 
opinion that Bill No. 446 which has been produced has been 
substituted for the genuine bill bearing that number which had 
contained detdils of expenditure which could properly be classed 
as relating to the inner appartment, that is of the Zenana Mehal— 
as for instance toilet requisites of the ladies or their Saris and 
clothes or-may be ornaments or trinkets. Expenses on those heads 
or beads of a like nature and not purchasing medicines etc. for a 
sick person would go under the budget head Andar Khatsy Kharach. 
The budget head “ Andar Khatey Kharach ” was maintained in 
the bill that has been produced to fit in with the entry in the Rokar 
Jamakharach. On this state of the evidence we do not feel 
justified in reversing the finding of the learned Subordinate Judge 
to the effect that the child had only slight illness for a few days in 
Aswin 1338 and that he was not attacked with typkoid or had any 
prolonged illness. E 

Immediatély after Hembarani’s death there was trouble. Imme- 
diately after the dead body was removed to the burning ground, 
‘the plaintiff placed guards to prevent secretion of valuablés from 
thé house hy Sushil and his agénts. This the plaintiff has admitted. 
But Sushil's allegation is that he and some officers were locked up 
‘by the plaintiff. The evidence of Bholanath Roy (accountant of 
Chota Taraf) discloses that Sushil laid a complaint before the 
Magistrate against the plaintiff for wrongful confinement. The 
plaintiff also laid counter charges against Sushil. The Sub-divisional 
Magistrate of Rampurhat who was asked by the Magistrate to 
enquiré and report and to take necessary steps first ordered an 
inventoty, which was made. He also took statements from the 
plaintiff and Sushil. He embodied the statements in his report of 
the Magistrate dated the agth January 1933 (Exhibit K. II—46.0f 
the Paper Book of - Appeal No. 24 of 1938). In his report he says 
that the Bara Taraf (meaning the plaintiff) stated that the child 
(Uma Sankar) could not inherit as he was deafand dumb. The 
‘Chote Taraf (meaning Sushil) stated that the child was not deaf 
and it was premature to say that he was dumb as he was then only 


‘four years old. That statement ‘implied that the boy had no defect, 
‘either natural or acquired throngh illness and the statement was 
"that his was a case of delayed development. Ifthe case that the 


boy'was gradually losing his power of hearing and speech owing to 
‘an attack of typhoid were true; as is now the case of thd defendants, 
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"that case would haye been pat to the Sub-divisional Magistrate and 
the allegation of the plaintiff would have been met by Sushil not in 
that way but by saying that as the boy was not deaf or dunib by 
birth or even at the time of adoption but was becoming so gradually 
as a result of typhoid the boy could not be excluded from inherit- 
ance.. Our finding is that the child was not attacked with typhoid’ 
in Aswin or Kartic 1338. In. this view of the matter it is not 
necessary to discuss the question as to whether a patient can survive 
an attack of typhoid with meningitis and whetlier the loss of ' hear- 
ing due to typhoid is permanent or passes off with the gathering of. 
- strength. On these points Dr. Kaligati Banerjee, examined by the 
plaintif, has deposed and his evidence is supported: by: high 
medical authorities (Tice on Medical Practice Vol. IV Pp. 548 and 
549, 552 and 561 ; Osler's Principles and Practice of Medicine P. 26, 
1oth Edition). 

For the reasons given- above we hold in agreement with the 
learned Subordinate Judge that the child Uma Sankar was born deaf 
and dumb. The plaintiffs advocate admits before us that he: ‘was 
notanidiot =~ d 
^ The question therefore is: whether a child | who is ngenal 
‘deaf and dumb but who is not an idiot is eligible for adoption  ' 
. The fundamental principle of: Hindu law’ is thata boy to be 
‘eligible for adoption must be one who is able to fulfil the religious 
obligations enjoined on a son bj the Shastras. Ore of the principal 
‘obligations of a son is to deliver his dead father from the region 


called £wA, the purgatory, the region of the nether world where . 
according to Hindu theology the soul of a dead man goes for puri- . 
fication. This the son does by performing his father's sradh. The . 


essential ceremony in Sradh is the offering of piadas with the reci- 
‘tation of swae?raf. A person who is ineligible to utter. the Sradh 
‘mantras or is unable to utter them owing to physical defects ‘can- 
not accordingly perform the essential Shastric duties. It would 
follow that a person who is ineligible to utter those stam/ras or usable 
‘to do so cannot be eligible for adoption. In Amartadra Man- Singh 
v. Sanatan Singh (1) Sir George Lówndés in delivering the judgment 
‘of the Juditial Committee emphasised the spiritual aspect of adop- 
‘tion and observed that according to the Hindu doctrine of adoption 
devolution of property, though recognised as an inherent right Of 
the son, is altogether a secondary consideration: ‘ The Hindu jurists 
consider exclusion from inheritance and exclusion fronr the privilege 
~ óf uttering, mdatras at Sradhs to be inorde pandani Seeds 


(1) (1999)-L. R. 60 1. A, 242; $7 C. L. J. sia. D g 
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Criz. who is considered to.be a high authority in Bengal on matters 
1943. involving religious caremonials says in his Swddki Tatwa that’ 
Surendra Narain “ Eunuchs and outcists, persons born blind or deaf, madman, 
i Sarbadhikart:. idiots, the dumb- and such as have lost the use of limb have’ ho 
Bholanath Roy right to offer pindas”, and the reason be gives is that they according 
edic ` to the text of Manu are excluded from inheritance, (Astabingsati 
e Tatwa by Raghunandan, edited by Pundit Shyama Kanta Vidya- 
bhusan, page 397). The eligibility for adoption must thereforé be 
tested: by the rules of exclusion from inheritance. We cannot accor- 
-dingly accept the view of Mr. Golap Chandra Sarkar Sastri (Hindu 
Law on Adoption P. 358, and Edition) to the effect that a person . 
who by reason of physical defects is disquglified from inheriting can 
be validly adopted, though by adoption he would not inherit 
adoptive father’s property. In our view such a person cannot be 
validly adopted. In fact it is conceded by both the learned 
Advocates appearing for the parties that the test for judging the 
validity of the adoption -- would be whether a person born deaf and 
dumb but who is not an idiot but has sufficient intelligence is 
disqualified from inheriting. l 
: The learned Advocate for the appellant has advancéd his argu- 
ment in the following manner. In modern times a deaf-mute, 
who -is not an idiot but is sufficiently intelligent, is teachable. 
‘The modern methods of teaching such deaf-mutes have reached 
the. stage of perfection. The reason underlying his exclusion 
from inheritance has accordingly disappeared in modern times. 
.We should not therefore go by the strict letter of the texts of 
_ Hindu sages and commentators, especially when British Courts 
in India, as also the Judicial Committeg of the Privy Council, have 
in other cases of physical defects modified those texts. We may 
at once say that we cannot accept. his contention. We hold that a 
deaf-mute, who is not an idiot, would not have the right to 
inherit. . 
: Manu's text. is as follows : 
.  "Eunuchs and outcasts, persons born blind or deaf, madman, 
idiots, the dumb and such as have lost the use of alimb are exclu- 
ded from a share of, the heritage". (Manu chapter IX verse a01). 
He places idiots in 2 class by itself and deaf and dumb persons 
“under separate heads. 
Jajnyavalka’s text is as follows : 
.. ; “An impotent person, and outcast and his issue, one ins a 
“madman, an idiot, a blind man and a person affected with incur- 
able disease as well as others . (similarly disqualified) mut be | 


- 
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. maintained, excludibg them, however, from participation", : The 
‘born deaf-mute would under this text come within the residuary 
class—perions who are afflicted with incurable disease. If this 
text had stood alone without the comment of his chief commen- 
tator, Vijnaneswar, it would have been possible to contend thata 
deaf-mute would not come within the exclusion if he could be 
cured. On that point however there is a difference of judicial 
opinion even in a recent decision of this Court. In 4sx&kw! Chandra 
Bhuttacharya v. Surendra Nath Bhattatkarya (1) Ghosh J, held 
that in order that a person may be excluded from inheritance 
deafness and dumbness must not only be congenital but asso 
incurable. Mukherjea J., however, held that it is sufficient ‘if 
those physical defects are congenital.’ It is not necessary to decide 
which of these views is correct, for it is proved in this case that 
the defect of Uma Sankar was incurable. That was the opinion 
of both Dr. Roy and Dr. Dass. But curability is one thing. and 
teachability is another. A deaf-mute may be made by teaching 
to follow words spoken by others by watching their lip movements, 
and he may be taught to utter articulate words by giving him a 
special and technical course of training. The methods employed 
have been summariséd in Chapter XXVII of Dr. Kerrison's book. 
At the concluding portion of Chapter XXVI however, Dr. Kerrison 
observes that in vast majority of cases deaf-mutism is not amen- 
able to medical treatment. These observations imply that though 
a deaf-mute cannot be cured, he can be mentally taught. Vi} 
naneswara clarifies that concluding general words of the text of 
Jajnyavalka by refering to the text of Vasishtha, Narada- and 
Manu. A person born deaf is expressly mentioned by him-asa 
disqualified person. Jimutvahana in tbe first instance notices 
Manu's text. That text is taken by him to be the principal text. His 
comment is that the word “born” qualifies both the words “blind” 
and “deaf”. He then cites Yajnyavalka’s text (Dayabhaga, Chapter 
V) Nanda Pandit in his Dattaka Mimansa "by implication says 
that persons who are excluded from inheritance, such as outcast 
etc cannot be adopted. (Section II verse 62). He does not men- 
‘tion congenitally deaf and dumb persons by’ name only but quotes 
in an abbreviated form the text of Yajnavalkya dealing with 
exclusion from inheitance. We must go by the positive and 
unambiguous texts of the commentator, Vijnaneswara, if Bhabesh 
be teken'to have been governed by the Mitekshara School and 
of Jimutvahana, if he was governed by the Bengal- School of 


(1) [1939] I. L. R. 1 Calo. 553 ; 69 C. L, . 431, 


^ - 


. v. 
Choodhury, 
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Hindu law.. The acceptance of the contention of the appellants 
thata person who is a deaf-mute would be excluded from. in- 
herltance only if he was an idiot, anda deaf-mute who is not an 
idiot would not be excluded, on the reason that the former can- 
not be taught and the latter can be, would lead to. a substantial 
departure from the commentaries of both Vijnaneswara and Jimut- 
vahana, for both of them put idiots into one class and, deaf . and 
dumb persons into another separate class. With regard to tho - 
last mentioned persons they hint no distinction. between teach- 
ables and untegchables. So far as modern authorities ar. con- 
cerned they are unanimous in holding that a person disqualified 
- from inheriting, such as a person born deaf and dumb, is not eligible 
for adoption. [Sutherland’s Synopsis page 665 ; Shyama Ch. Sarkar's 
Vyavastha Darpana, Volume 1 pege 359, comment (i) on Vyavastha 
No. 349, 3rd edition. Those aathorities are cited with approyal 
by Mayne in his Hindu Law, 10th Edition page 244, foot note (9]. 
We are not impressed by the line of argument adopted by the 
learned Judges in Yelhroajkala Surayya v. Yellavafkalu Subbamma 
(1) and cannot bold that it is open to a Court to say that a definite 
. Fale of, exclusion laid down either in the Mitakshara or the 
- Dayabhaga, which had in the -past been recognised by Courts of 
. this country established in the British regime as being. rules of 
, law and not mere moral recommendations, is now, at the présent 
day obsolete, That is not permissible for a Court of law ; it is 
,solely within the province of the legislature. The decision given 
in Yellavajhala’s case (1) was expressly overruled in a Full Bench 
_ pf the same Court [Pudiavs Nadar v. Pavarasa Nadar- (2)].. We 
 fylly, agree with the 'obtervations of Schwabe C. J. made “at 
page 969 : l 
“ “A law does not cease to be operative because it is out of 
.keeping with the times. A law does not become obsolete because ' 
it ig an anachronism. or because it is antiquated or because the 
Tenson why it ọriginally became, law, would be no: reason forthe 
.. introduction of such a law at the present time. Tq hold the con- 
. trary, in. my judgment, it would. be an entire misunderstanding 
» Of the meaning of the legal maxim “‘cessante ratione cessat [esu lex... 


be hove . If authority were required for this proposition, it is to. be 


Fa 


y dound cles stated by their Lordships of the Privy Council. in 
Rap shor Stash. y. MAH D (3) in the om, 
1 words :- 
“a. (i19) 1. “LUR. 45 Mad. -o a (1922) LER 4$ Mad, gap. 
(3) (1920) 37 Mad. C. L. J. $62 (574) 124 C. W.N. Gor.. , 
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.“Thcir Lordships therefore are of opinion that the : principle- 
"embodied in the expression cestants ratione legis cessat isa lex does" 
not apply when custom outlives the condition of things | which pe 

it birth" 

Congenital deafness and dumbness, have even in recent cases 
| beer] held to Le a good ground for caclusion fiom inbcritance 
[Savit ibai v. Bhaubhat (1) and Anukul Chandra Bhattacharjet's 
case (a) ). 


. Tt is ng doubt a sourd zule that: 1ulc of law which d ce: 
an heir of his legal riglts, must be construed stricly. Where’. 


there is room fur interpretation of a teat of Hindu law~.dealing 
with exclusion from inheritance an interpretation which would not. 
have the cflect of exclusion. ought to be preferred. But where: 
the rule i is clear with ngad toa p anticulai class of person thas. 
cannot, in our judgment, be any scope lus the socalled doctrine; 
of “mollification”. Leaving. aside the question of curability, which, 
does not arise in the case before us, the texts both of the Mitek 
sbara'and of the Dayabhagnare char, namely thata person boyn 
deaf (and to dumb as a necessary consequence) car not inherit 
Such.a person cannot therefore be validly adopted. 

We accordingly bold that Uma Sankar did rot become a -son 
of Bhabesh. If Bhabesh was governed by the Miutak-hara School 
and we hold that he was, the plaimiff would succeed to his estate, 
the seculir -properties, as ii isadmiued before us ibat he was 
Bhabesh's nearest male agnate at Hen.barani’s death. If Bhabesh 
was governed by the Diyavhaga, it is adn itted before us that his 
maternal uncle's son Gopeswara alias G Jinah Rey Mandal 
would be the nearest reversioner. He has cxecuted a conveyance 
(Exhibit'A: F 162) onthe 2nd February, 1933, in favour of tbe 
plaintiff by which he has conv. yed all his rights to the ` secular 
properties kft by Bhabesh: Gopinath, the vencor, though a 
party to the suit has not challenged the deed. On the principle 
of Lala Ackal Ram v. Raja Kasim Hussain Khan (3) it is not 
open to the contesting dcfendents to challenge the conveyance, 
We accordingly hold that tbe plaintiff is entitled to the secular 
properties of Bhabesh. This appeal is accordingly dismissed with 
costs to the plain: iff respondent. 

F. A. No. 24 of 1938. ` 

Two points arise in this appeal : 

| a Whether the properties mentioned in ‘paragraph’ as “of the 


(3) (1996) L L R 51 Bom. £o, (2 [19959] I.L. R. 1 Cale. $29; 69 C. L. J. 431. 
Q) (190g) Ly R gal A- Hg 9 C- We Ne 477i E LR. 97 Al. gp. - 
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written statement of defendants | t and 3 appertain to the estate of : 


"Bhabesh, and 


(i) Whether the plaintiff is the Vatt of the idol | Sree Sree 
Baneswar Shib Linga. 

The learned Subordinate Judge has held those properties to 
be the personal properties of Sushil, On the second point he has 
held that though Uma Sankar was not validly adopted, he is the 
shebait, having been appointed by Hembürani under and in 
accordance with.the power conferred on her by paragraph 14 of her 
husband's will. 

(i) On the-evidence as it stands we cannot accept the plain 
tifs contention on the first point. The title deeds of those pro- 
perties stand in Sushil's name. Prima facie he is the owner and 
the onus is on the plaintiff to displace that presumption. The 


‘evidence on the record is not of such a nature as would enable 
‘us to revise the finding of the learned Subordinate Judge on this 


point. - 

(ii) As Uma Sankar's adoption has been found to be invalid 
in law, he cannot become a Sheboit, on Hembarani's death by 
reason of the provisions of paragraphs rand 4 of Bhabesh’s Will. 
In the Arpannama Exhibit A (II-10) by which Hembarani dedicat- 
ed the properties to the deity in accordance with the wishes of hor- 
husband she stated that in accordance with the provisions of her 
husband’s Will she will be the -shebait during her life time and 
after her death her “adopted son together with sons, grandsons, 
etc.” -will be the Shebait. She lays down line of Shebaits in terms 
of paragraph 4 of the Will—a Aevitadle Shebaitship in accordance 
with ‘that paragraph. No power as has been conferred by her by 
paragraph r4 of the Will was therefore exercised. Uma Sankar 
was to become the next Shebait after her only in his character as 
an adopted son, not as persona designata. His appointment as 
Shebait under paragraph 14 of the Will cannot be justified for 
many reasons. He had not the qualification of being appointed 
Shebait under the provisions of paragraph 14. That paragraph 
provides that tbe Shebait to be appointed must be a competent 
man, “a proper religiously minded and self-denying grikasta 
(householder and not Sannyasi) spiritualist’; A child about eight 
months old cannot be said to have those qualifications. Besides 
the occasion for exercising the power had not arisen, for the power. 
was to “come into existence only if a natural born son or the adopt- 
&d son were to die during Hembarani’s life time. The existence 
of a natural born son or of a validly adopted son followed by the 
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death of the natural born or the adopted son during Hembarani’s 
life time was a sime qwa mos. Uma Sankar did not therefore be- 
come Shebait after Hembarani's death. 

The next question is whether.the plaintiff is the s4jaif. The 
founder óf the endowment must be taken to be Bhabesh and not 
Hembarani The founders heir therefore would become the 
Shebait in default of appointment of a Shebait in terms of paragraph 
14 of the Will, If Bhabesh was governed by the Mitakshara School 


4 of Hindu Law the plaintiff would be his heir and so would be the 


Shebait. If, however, he was governed by' the Bengal School of 
Hindu Law, Gopinsth Roy Mandal, Bhabesh's maternal uncle's son 
would be the heir and so the Shebait. The deed of “irrevocable 
agreement" Exhibit AF(r) (II, 169) executed by Gopinath in favour 
of the plaintiff would not have conferred the right of Shebaitship 
on the plaintiff, for that document is void in law. . The transfer of 
the sAs&ai/i right or of the idol with the endowed property regarded 
asa transaction is bad in law [ Sree Sree Iswar Lakshi Durga Har 
Tatneswara v. Surendra Ivath. Sarkar (1) |. If, however, the 
document be consirued as one making the plaintiff agent qf Gopi- 
nath. in the matter of the management of the worship and of the 
endowed properties, the plaintiff would have no right to sue in his 
own name for possession of the debutter a on the strength 
of this document. 

While these appeals were pending Uma Sankar died. On that 
the plaint ff made an application in First Appeal No. 298 of 1937, 
in which Uma Sankar along with defendants Nos. 1 and 3 were the 
appellants to the effect that that appeal could not be further proceed- 
ed with ag in Teality Uma Sankar was the only appellant,.and on 
the footing that Uma Sarfkar had been validly adopted he, the 
plaintiff, was Uma Sankar’s legal representative. His claim to be 
the legal representative of Uma Sankar was on the footing that 
Bhabesh, and accordingly Uma Sankar, was governed by the 
Mitakshara School of Hindu Law. The grounds of that applica- 
tion were that the appeal could not proceed as the respondent had 
become fhe real appellant. Sushil made an application for substi- 


_ tuting himself as the legal representative of Uma Sankar. His 


case was that if the adoption was valid he had become in law the 

maternal ancle of Sushil and so his legal representative, for accord-. 

ing to him Uma Sankar was governed by the Bengal School As 

the point was important this Conrt directed the learned Suberdinate 

Judge to take evidence as to which School of Hindu: Law Qd 
` Q) 1941) 45 C. W. N. 665. 


= 
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cene Uma Sankar. He reported his findings ard this Court held by its, 
c E order dated the 4th June, 1940 (to which both of us were parties) a 


Surendra Narain that Sushil was the legal representative. of Uma Sankar on the basis 
Sarbadbikari that the Bengal School of Hindu Law was applicable. So far as, 
Bholanath Roy these appeals are concerned it must be held that the question of legal - 
Chondhury, representative has been conclusively determined. When the matter 
of substitution was under our considoration an argument was 
advanced by the plaintiff's Advocate that by reason of the admis- 
sion made by Sushil and by Uma Sanker_in their written state-- 
ments that Bhabesh was governed by the Mitakshara School, 
Sushil could not turn 10und: then and Bay that he was governed 
_ by the Bengal School. We overruled that contention holding shat 
Sushil was not | recludcd from leading such evidence as he may 
require to establish his chdtacter of legal representative, but a: 
the same time we reserved the poini as to whether he would be 
able to pad ngainst the written statement of Uma Sanker after 
he got himself substituted as. Uma Sankar’s legal iepresentative. 
That question we have now ‘to decide. We h.ld that, Sushil as. 
the legal representative of Uma Sankar is bound to adopt the 
written statement of the latter (Order : 22, rule 4, sub-rule 3 of 
the Civil Procedure Ccde) and that he: cannot at the appellate 
' stage raise a new case, ə case irconsistent with the case cf 
Uma Sinkir as mido in his written statement. In the 
lower Court all the parties, the plaintiff and all the contesting 
defendants were agreed that Bhabesh was governed by the Mitak- 
shara Schoolof Hindu Las. On the state of.the pleadings of 
the parties, that is on the plaiht and the*admission in the written 
statements, we hcld that Bhabesh was governed Dy the Mitak- 
shara School, ‘The plaintiff is therefüre, in his own right, the 
he:r of Bhabesh and the Shebait of the Idols. He is entitled 
to recover possession of the deów//er properties from the defen- 
dants, . 
This appeal accordingly succeeds in part. The plaintiff will 
have the costs of this appeal from the contesting defendants. 
As the plaintiff bas succeeded substantially he will recover five- 
sixths of the costs of the lower Court from the contesting~ defen- 
` dants. 
The net result of both the appeals is that the plaintiff will get 
“all the reliefs granted to him by the decree of the lower Court, 
and over and above, he will get a declaration that he is the sAeóaz 
of the Idol Syee Sree Bhabeswar Shib Lirga Thakur anda decree 


for recovery of possession of the properties dedicated to that 
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deity by the. Arpannama .Exhibit A, . with dedi of the costs 


of the Court below and full costs of both these appeals from defen- 
dants Nos. 1 and 3.. As defendant No. 3 had contested the claim 


of the plaintiff in his individual character also the decree for `` 


costs will sof be confined to assets he had’ received from Uma 
Sankar. i ws 


In conclusion, we may point ‘out an inaccuracy in the judgment 


of the learned Subordinate Judge, which is not material gt this - 


stage. The plaintiff did not withdraw his prayer for mesne 
profits, He simply made an application for postponing the enquiry 
into mesne profits ata later stage of the suit, That application 
is dated the 1st April, 1937, and is printed at page 363 of 
Part I, Volume II, of the Paper Book. The order on that 
«application is No..r35 printed at pagers of part I of the Paper 
Book. 

A K.`D. G3 P, 8. F. A. No. 298 of 37 dismbssed : 
F, A. No. 24 of 38 allowed in part, 





OIVIL REVISION. 
Before Mr. Justice B. K. Mukhsrjsa and Mr. Justis R. B. Pah 


MOHINI MOHAN DAS AND.OTHgRS . 
v. 
KUNJABEHARI DAS AND OTHERS." 


Cede of Civil Procedure (Act V ef 1908), Sec, r5 and Or. 7, r. 10—Swit 


over-valued and instituted in Court of kigker grade— Local investigation keid ` 


and suc? proceeded te hearing —Ob]ection as to ever-ugiuaiion tahen up first 

and paint returned for’ presentation te preper Court—Whether in the 
,, Ctrenmstances of the case the plaint onghi to have been reiurned —Whetker 

Court to which sult has to be filed can begin from stage reached at the Court 

of higher grade. 

Per Mukherjea, F. (Pal, J. not expressing any opinion)..—When a- suit which 
ought to have been instituted in the Court of the lowest grade is instituted "i-a 
Court of higher grade, the Coort of the higher grade has disoretion either to 
retain tho suit or to return the phrint for presentation to che Court of the . lowest 
grade. 

Case-laws referred to, 

Per Pal, ¥.—When-the valuation of the ‘suit as determined by ‘Courts below 
shows that the sait ought to have: been instituted in the Court of the lowest 
grade, the Court of higher grade is competent to make an order returning tho 


*Civll Revision No. 503 of 1943, against the ofdee of S. K. Haldar, Bag; 
District Judge, Sylhet, dated the oth January and 17th March, 1943, affirming 
the order of K. P. Piola) Beg) AAM aa Saba dlanta Talas; Syibet, dated -the 
13th November, 1942. 
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cmt. plaint ánder Or. 7, rule 10 of thé Civil Prozedure Code. Sach ari order can be ` 
' 1943. ai paseod ever assuming thatthe ‘Court of higher grade is entitled to rethin 
ae the salt it iself, S order cannot -be | ed oons 
'Molital Dis ee try yeh an can mpeach as eron 


Kenkabebari Das. > Per Curiam,—That there was no improper’ exercise of jurisdiction or dis- 
cretion either by the Subordinate Judge in returning the plaint or by the District 
, Jodge in affirming the order in appeal which may call for an interference by the 

High Court under Section 115 of the Code of Civil Procedure. 

' — Where a plaint is filed in a new Court after having been retuned by another, 
it is a new suit to all intents and purposes and not merely a continuation of the 
old one. ‘The’ Court to which the silt has to be instituted after the plaint is 
returned cannot therefore take up the sait from the stage at which it was left in 
the Court of higher grade : : 

Quaere —Whether the report of thé commissioner can be made admissible as 

: evidence: in the Court of the Munsif if the commisstoner himself is examined as 

a Witness, 
' Application for Revision under Sec. 115 of the .Code--of Givil 
Procedure by Plaintiffs. ; 


The material facts will appear from the judgment of Mr, Justice 
Pal. 


Messrs. Tani Nath Bose, Gopal Chandra Das, Sudhir 
Chandta Choudhury and Biswanath Roy for the Petitioners. 


Mr. Hemendra Kumar -Das for the Opposite Party. 
June, 4. The judgments of the Court were as follows :— 


Mukherjea, J :—The petitioners in this Rule instituted a suit 

, as plaintiffs in the Court of the Subordinate Judge of Sylhet against 

, the defendants opposite party claiming recovery of possession" of 

- certain lands on establishment of their* title to the same. The suit 

was instituted on thc ryth of January, 1940, and the defendanta 

filed ‘their written statement on the 28th March, 1940, one of their 

j objections being that the suit was over-valued and that it should 

„have been filed in the Court ofthe Munsif. "There was a specific 

; issue. raised on this point which was issue No. r, and it was worded 

as follows: "Has the suit been over-valued? Has this Com 
ii jurisdiction to try this suit ? ” 

The defendants did not press for a. hearing of this issue as a 

- prelimjnary issue, and the plaintiffs in the usual.course got an order 

for local investigation which was conducted by a commissioner 

. who submitted. his report on the rth March, 1941. Both the 

' plaintifs and the defendants filed objections to the commissioner's 

' report, and one-witness who was the Sub-Divisional Magistrate of 

Sunamganj was also examined before that Court.’ After several 


. peremptory dates were fixed for hearing of the suit it was, finally. 


* 
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transferred to the Court of the Additional Subordinaie Judge of : 1943. 
Sylhet and it was taken up for hearing by that Court on the rrth Mohini D Das. 
November, 1942. Thei issue which raised the question of valuation. | Kon A Das, 
and furisdiction was brcught up first for hearing and the Court on 

a consideration of the evidence came to the conclysion that the suit , Meere. 
was over-valued and shguld have been fled in the Court of the ` 


Munsif. The result was that the plaint was returned to be present- , 


ed to the proper Court. Against this order the. plaintiffs preferred , 
an appeal to the Court of the District Judge of Sylhet. The learn- 
ed District Judge ‘affirmed the order of the Subotdinate Judge but, 
held that as the Subordinate Judge had jurisdiction to try tbe suit, . 
although it was the duty of the plaintiffs to file it in the Court of 
the lowest grade, whatever steps were taken by the parties in the. 
Court of the Subordinate Judge ought to be regarded as validly: 
taken and the suit in the Munsif's Court would proceed from the, 
stnge at which it was leít by the Subordinate Judge. Later on, : 
however, the District Judge deleted this, portion of the judgment 
in exercise of his powers under section 1 54 of the Code of Civil., 
Procedure. It is against this judgment of the District Judge that, 
the present Rule hgs been obtained., | 
The grievance of the petitioners seems to be that they bad ‘to. 
incur considerable expenses in the matter of local investigation , 
which was ,completed in the Court of the Subordinate Judge and , 
all these costs will be thrown away if the suit is now directed to be 
filed in another Court. 
It is argued by Mr. Bose who appears on behalf of the peti , 
tioners that as the Subojdinate Judge did not lack jurisdiction. to 
try the suit even if it was over-valued, the „plaint should not have . 
been returned at all having regard to .the expenses already incurred , 
by the parties. At any rate, if the plaint was to be returned to be 
filed in the Court of the Munsif, that Court, should proceed with ~ 
the case from the stage at which it was left in the other Court, and 
the report of the commissioner who made the local investigation 
should be treated as’ made under the direction of the Munsif’s- 
Court. It is said that the direction given by the District Judge in 
this connection in his ‘original judgment was perfectly right and , 
there was no warrant for modifying nie portion of the quignent,; 
ntly. ; t 
We hay take ii, as has been held by both the Calcutta and the 
Allahabad High Courts, that section 15 of the-Code of Civil Proce- 
dure lays down a rulé of procedure and pot- of jurisdiction: and: it 
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dogs not divest any Court of jurisdiction which it otherwise posses- 
ses under the stitute constituting such Courts. It was observed 
by Petherhm, C.J, in the case of Midas Lal v. Mashar Husain (1). 
that "thé word ‘shall ”, in'seciion 15 of the Code of Civil Procédure, 
“is ı imperative on the suitor. The word is used for the purpose of 
protecting the Courts. The suitor shali be obliged to bring his 
suit in the Court of the lowest grade competent to try it. The 
object of the Legislature is, that the Court of the higher giade shall 
not be overcrowded with suits. * * * The proviso is for tbe 
benefit of the Court of the higher grade, and it is not bound to take’ 
advantage of it. If it does not wish to try the suit, it may refuse 
to‘entettain it. If it wishes to retain the suit in its Court, it may 
do so; it is not bound to refuse to entertain it" The same view 
was taken in Watrt Mondal v. Hari Mokwn Mullick (2). —— 

: Taking the law as laid down above to be corréct, the position 
would be that it was in the discretion of the Subordiriate Judge 
in thé present case either to retain the suit in his file or to retuin 
the plaint-for presentation to the Court ‘of the lowest grade. We 
cannot’ say that in choosing to exercise the discretion in one’ 
particular way and not in the other the learned Subdrdinate 
Judge did exercise a jurisdicticn which was not vested in hiih- by 
law ór exercised it in an irregular and improper manner. In 
exceptional cases, where the hearing of the suit i$ practically 
completed and before delivering the’ judgment, the Court returns 
the plaint to be presented to anóther Court possibly we might be 
justified in interfering, in the interest of justice, but the presirit c case 
ddse not seem to be one of that description. 

Now ifthe order of the Court returming the plaint is a valid 
‘order, and we have no doubt that it is so, it is difficult for us to. 

itect that the Court of the Munsif where the suit has now to be’ 
filed should take up the suit from the st ge at which it was left. 
in the Court of the Subordinate Judge. When 4 plaint i» filed 
ina new Court after being returned’ by ‘another, it isa new suit 
to all intents and purposes, and not merely a continuatión of the 
old one. In our opinion, we are "unable to interfere with the 
order that has been made by the District Judge ‘in ‘this case. it 
is true that the question of valuation and jurisdiction “might "have 
been placed for hearing at an earlier stage and thereby all these 
consequences could have been avoided ; but for this, wel “think, 
the defendants are not solely responsible. x 


“(2) (884) I. L. R. 7 AIL 250 (234) (F. B.) 
J($) (1889) I. L. R. 17 Cale. 155. 
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` The result is that the Rule is discharged, and the order of the 
District Judge is confirmed. , 

e express no opinion of the point as to whether the report 
of the commissioner can be made admissible as evidence in 
the Court of the Munsif if the commissioner himself is examined as 
a witness. j 

We make no order as to costs in this Rule. Mi 
. Our order will nót affect in ahy way the application for transfer 
which is now pending in tlie Court below. 
Pal, J. :—1 agree that this Rule should be discharged. 
Thé petitioner before, us instituted the present suit. in the 


second Court of thé Subordinate” judge at Sylhet on the- 17th: 


January, 1940, valuing the relief claimed by them in the plaint ‘at 
Rs. 2100, The relief claimed was recovery of possession of cer- 
thin . immovable propérties on declaration of the plaintiffe title 
theretó. The defendants ‘appeared and ‘pleaded inter ala that 
the relief was overvalued and that on a proper valuation of the 
samé suit aliobld have been instituted in the Court of the Munsif at 
Sylhet. 
7 ids issues were -raisédd on thé pleadings of ‘the par- 
ties "which issue No. i related 16 this question’ of ‘the 
ace of the suit." The issue was: “Has the stit been over- 
valued ? Has this Court jurisdiction to try this suit?” This 
issue was tried on the 13th Novembet, 1942. In the meantime, 
however, at the instance of the parties e local investigation was 
directed, 4 commissioner’ was appointed on the 28th May, 1940, 
and he submitted his report on the 1ith March, 1941. Both the 
parties incurred heavy expenses in connection with this local 
investigation. Certain witnesses were also examined in that con 
nection and ultimately on the 13th November, 1944, the issue No. r; 
as set forth above, was takeh up for hearing | 

The suit beihg for possession of land is one mentionéd in 
paragraph V of section 7 of the Court-Fees Act (Act VIT of 1870) 
within the mearüng of section 3 (1) of the Suits Valuation Act 
(Act VII of 1887). “Section 3 (1 J^ 'of the Suits Valuation Act lays 
down that “the local Government: may, Subject to ‘the control’ of 
the Governor Geheral in ` Cóuhcil, make tules for detérmihing the 
value of land for puiposes of Jurisdiction in suits mentioned in: the 
Court-Feeà Act, 1870, section 7, ‘paragraph V: ^ ^ - RC 

‘The Subordinate Judge of Sylhet determined the value of thé 
land for purposes of jarisdictión to be Rs. goo only, this, accord- 
ing to him, being thé price of the land. According to this finding’ 


313 


314 


Cmm, 


1943. 
— 
Mohini Mohan Dan 


v. 
Kunjabehari Das.. 


Pal, 5. 


TBE CALCUTTA LAW JOURNAL. [Vor 17., 


the suit iude to have been instituted in the Court of. the Munsif 
at Sylhet under section 15 of the Code of Civil Procedure. The, 
learned Subordinate Judge san made the following 
order : 

"Although I have jurisdiction to ty this suit I order that the 
plaint be returned to the plaintiff for presentation to the proper 
Court as per provisions of section 15 of the Code of Civil Proce- 
d re read with Order 7, rule 10 of the Code of Civil Procedure and 
sections 18 and 19 of the Bengal etc, Civil Courts Act ( Act XII 
of 1887).” E 

An appeal from this order returning the plaint under ondes nh 
rule 10 of the Code of Civil Procedure was taken to the District 
Judge and the ledrned District Judge found that the valuation, 
cannot exceed Rs. 1800. As at Sylhet there had been at the 
relevant dates a Munsif having , pecuniary jurisdiction up to 
Rs. 2000 the learned District Judge affirmed the’ decision of the 
Subordinate Judge by his order dated the 7th January, 1943. He ` 
however, added to his order the following observations : “I wish 
also to make i: clear that since the learned Subordinate Judge 
had jurisdiction over the suit whatever steps have been taken and 
whatever has been done i in the suit up to date when the proceed- 
ings terminated in the learned ‘Subordinate’ Judge's Court must, 
be deemed to have ‘been done in exercise of proper „jurisdiction , 
and therefore valid and trial shall begin from the stage when 
terminated.” Later on by his order dated 17th March, 1943 the 
learned Judge vacated this portion of his order being of opinion. 
that it was clearly unsustainable and that the trial should begin 
afresh in the learned Munsif's Court. 

. The present Rule is directed against these orders of the learned 
District Judge. | 

It is contended that in the facts and circumstances of this case 
the order returning the plaint was in itself i improper. 

, Order 7, rule 10,, clause (1) of the Code of Civil Procedure lays 
down: “The plaint s&a// at any stage of the suit be returned to 
be presented to: the Court in which the suit should have been 
ipstituted". This, provision is expressed in a mandatory ‘form, 
The corresponding provision . .in Act XIV of 1882 was contained, 
in its section 57 which was expressed very differently. This sec 
tion was first introduced by Act X of 1877 wherein also it was 
numbered as section 57. Inthe Code of 1859 the corresponding 
provision was made in its section 30 which stood thus: “If the. 
amount or estimated value of the claim as stated by the plaintiff 


~ 
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be beyond the jurisdiction of “the Court the plaiat ‘shall be 
returned to the plaintiff in ‘order to its Being presented in she EOM. 
' Court” is 


Section 15 of the present Code of Civil Procedure e dewn: 
“Every suit shall be institatéd in the Court of the lowest grade 
competent to try it”. This provision also is to all appearance 


"mandatory. It may be noticed here that section 6 of Act VIII 
' of 1859 and section 15 of Act XIV of 188a contained correspon- 


ding provisions in those codes and the provisions were expreseed 


- exactly in the same language. The decisions in JViZki/a/ v. Maskar 
"| Husain (1); Botdya Nath Adya v.: Makhan Lal Adya (a) and 


Matra Mondal vy. Hari Mokun Mulitck (3), will show to what 


~ extent the provisions in sections 6 of Act VIII of 1859 ‘and sec- 


tion 15 of Act XIV of 1882 were mandatory. In order to appre- 
ciate these decisions we must keep in view also the relevant 


* provisions for the return of plaint given above. For our present 
' purposes it will not be necessary, to examine this position. In 


this case the question whether:or not the learned Subordinate 
Judge would have been, competent to retain the suit in his own 
Court and whether, if the, suit had been so retained and tried, 


* the decision-given would have been’ with or without jurisdiction, 
does not fall to be decided. , I, therefore, tefrain from expressing 


any opinion on the above decisions which hege bearing ou on 
such questions, 

According to the findings arzived at by the Courts below the 
valuation in the present case cannot exceed Rs, r8oo. Mr. Bose, 
appearing in support of the Rule, did not question this valuation 
as erroneous in law, No rule under section 3 of the Suits Valua- 
tion Act was placed before tis and itis not the case of Mr. Bose 
that the valuation made by the Courts below was in violation of 
any such rule or of any otber law. The valuation of the suit as 


- determined by the Courts below clearly shows that it had to be 


instituted in the Court of the Munsif at Sylhet under section 15 
of the Code of Civil Procedure. The learned Subordinate Judge 
was therefore certainly competent to make the order returning 


. the plaint to be presented to the Munsif's Court under Order 7, 


rule xo of the Code o Civil Procedure. Even assuming that he 
was also entitled to retain the suitin his own Court and try it 
himself, there can be no doubt thet be was equally entitled to 
return the plaint under Order 7, rule 10 of the Code of Civil 
(1) (1884) I.L. R. 7 All, ago. (2) (1890) L L. R. 17 Calc. 680, 
(3) (1889) I, L, R. 17 Cak. 155. 
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Procedure. - Even if he had any- option left to him in this respect 
he exercised that option and chose to retum the plaint. We do 


not see how this order can in any way be impeached as erroneous , 


or improper. 


In any case, even if we assume that in view of the fact that the. 


suit reached a certain stage in his Cour involving heavy expenses, 


‘the Jearnéd Subordinate Judge exercised his option improperly 


in not retaining the suit in his.Court' and that this error on his 
part could be rectified by the Court of appeal below, it cannot be 


~ contended that it was beyond the competence of the Court of 


appeal below to confirm this order also in his discretion. At any 
rate we cannot say that the learned District Judge on appeal 
committed any error that would call for our interference under sec- 
tion 115 of the Code of Civil Proceduee. ; 


We only want to make it clear that none of the orders referred 
to above should be taken as affecting the question whether or not 
tbe local investigation made in this case in the Court of the learned 
Subordinate Judge before the plaint was returned and the report 
ofthe commissioner would still be evidence in this case under 
Order 26, rule 10 (2) of the Code of Civil Procedure, or cam be 
adduced -in evidence by any other process. The Conn HAE 
the suit -will determine that question if-and when raised. . 


AE. D. O5; P. & Rule discharged. 
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Bengal Hog Bed Control Order, 1942, Paras. y akd 19—RentConireller, 


xir cieimg poweri under, if a ‘Court’ or ‘persona: desiguata' —Mackinery, if 
an executies machinery Order parsed by Reni-Contrellar wnäst pars, 12, 
wi iid kiring tht parties, Uf ‘reviskble by High Ceuri—Code of Civil Proce- 
dure (Act V. of 1908), Sec. 115—Nature of order made by the Governor. 


When a statute tovides that'a-particular matter shall be determined by a 


Court and not by an individua! Judge, the officer presiding over the ;Céurt must 


be,deomed to exercise his jurisdiction as Court and not as persona designats. 
Difficulties do arise however when the expression used isnot ‘Court’ but judge 
and in such oases one bas got to look to the entire provision for ‘the “of 
determining whether the matter is to be hoard by th» fodiclal officer as a Court 
or m bls ‘Own personal capacity. - 
*  ftisouly a legislative enactment or a rule having ajaka mm that 
constitutes a.Court or invests a judge with | autbority to determin matters antside 
-bis ordinary jurisdiction. 

Case-laws considered. 


The Bengal House Rent Control Order of 1949 is an order made by the 


f Governor not in exerolse of legislative powers. It is an instance of ah executive 


act pure and simple. Fs i 

The House Rent Control Order does not contemplate the creation of á 
tribuna] for regulating bouse-ront ; tho machinery set up isa purely executive 
machinery under the control of the Goreenment or the executive authority ; the 
sprocddurt Bald down is.not a Jadiolal.procedure at all. Hence, the-Rent-Controlier 
is not.bound to heer the parties even if they appeer and pray tobe ‘heard. 

' "Henoe:the District Judge in exercising powers under paragraph 12 does not 
Aot as a, Court and consequently his orders arb not rovimble-by High Court under 
Section 115 of the Code of Civil Procedure. 

The basis of the deolsion of a Rent Controller is not but ,2ponomic 
ad he ‘has to determine what is the reasonable reat and not what is the ia 
‘reat. 

' Application by the "Tengit-Applicant under Section at 5 of the 
Code. of Civil Procedure. 


Application under the. House Rept Control Order, Bangah no 
mie ae 
The material facts will appear from the Judgment - , as 
POM Rerisioo Case Noy 17H of 194g, against the orders of P. C. ‘Ghosh, 
Esq, District Judge of Rangpur, dated the ath Angust, and gih Septer- 
ber, 1943, modifying the order of V.C. Dutt, Esq.» Court, of S. D. O., Rang- 
pun wem eus 1943: 
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Mr. Sudhangiu Bhusan Sen for the Petitioner. 5 
Messrs. Surajit Chandra Lahiri and Smriti Kumar Rai Chow 


Kiron Chandra Bow Se or DC Opposite Pasty 


Kalidas Chatterjee 
February, 16. 


- The judgment of the Court was as follows :— 
This Rule is directed against an order made by the District 


judge of Rangpur under paragraph 12 of the Bengal House Rent 
Control Order of 1942. The petitioner’s case is that he is a perma- 


.nent resident of the town of Mymensingh and owing to war exigen- 
„cies had to evacuate with his family to Rangpur during the summer 
_ months of 1942. He hired a house at Rangpur belonging to the 


opposite party at a rental of Rs. 44/- per month. The petitioner 
states that the house was in a bad state of repairs and: he was not 


‘allowed to use one -of its rooms which was packed with things 


belonging to the owner ; and although in normal times the house could 
not fetch more than Rs. 20/- a month as rent, the opposite party 
with a view to make unreasonable profits compelled him to agree 
to pay Ra, 44/- a month. The petitioner filed an application 
before the Sub-Divisional Magistrate of Rungpur who is a Rent 
Controller appointed by Government under the House Rent 
Control Order and the latter on inspection of the premises and 
taking evidence, fixed the rent at Rs. 30/- per month. This order 
was made on 3oth July, 1942. The opposite party thereupon 
presented a petllion of appeal against this order to the District 
Judge of Rungpur under the provisions of paragraph 12 of the 


House Rent Gontrol Order, Bengal, and the District Judge without 


issuing any notice to the petitioner or giving him an opportunity 
to say what hc had to say on the matter, modifed the order of the 
Rent Controller and directed the petitioner to pay Rs. 37-8-o as 
rent per month in addition to the occupiers share of the Municipal 
Tax. It is ‘against this order that the present Rule has been 
obtained. 

The learned Advocate appearing for the opposite party has 
raised a preliminary point and his contention is that the District 


Judge exercising powers under paragraph 12 of the House Rent 


‘Control Order, Bengal, is not a Court and consequently his order - 


could not be revised by us under Section 115 of the Code of Civil 
Procedure.’ This is the only’ point for out consideration in this 


- case, forit-iawonceded on behalf of the opposite party that if tho 


order of the District Judge be taken to be a juditial order made by 


a Court'iit could not possibly be supported as it was made behind 


the back of the petitioner and without giving him a hearing. 
When a judicial officer is given the right to determine certain 


of 
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matters of a judicial or quasi-judicial character unconnected with 
the ordinary jurisdiction which he exercises urder law, the: question 
frequently arises, whether in determining such matters he acts as a 
Court or as persona designata. Tho authorities on this point cannot 
be said to be uniform but it seems to be established that when 
a statute- provides that a particular matter saali be determined by 


“a Court” and not by an individual Judge, the officer presiding over . 


‘the Court must be déemed to exercise his jurisdiction ss ‘Court’ 
‘and not as fgersona designata. The case oi National Telephone 
Company Limited v. Post Master General (1) is the leading English 
authority on'this point. There the question arose as to whether 
the Railway and Canal Commission which wes constituted a Court 
of record acted as ‘Court’ or as arbitrators in certain matters. 
Ira Parker of Waddington said “where by a statute matters are 
referred to the determination of a Court of record without any 
farther provision the ‘necessary implication is; I think, that the 
Colurt will determine the matters, as a Court. Its jurisdiction is 
enlarged, but all the incidents of jurisdicticn, including the right 
of appeal from its decision, remain the same.” The identical view 
was expressed by their Lordshipe of the Judicial Committee in the 
case of “Balakrishna Udayar v. Vasudeva Atyar (2). In this case 
the order challenged was one made under Section 10 of the Reli- 
gious Endowments Act which authorised thé Civil Court to fill up 
a vacancy in the temple committee. The worcs ‘Civil Court’ and 
‘Court’ are defined in the "Act itself, so their Lordships observed, 
to mean the principle Court of Original Civil Jurisdiction in the 
district in which the mosque, temple or religious establishment is 
situate, and it was pointéd out by their Lordships that it is to the 
Civil Court and not to the individual Judge who may preside i in or 
constitute the Civil Court that jurisdiction is given. “Tt appears 
to thelr Lordships” “go runs the judgment, tto be clear that in all 
these matters the Civil’ Court exercises its powers asa "Court of 
lam, not merely as Persona designata TO ", Difficu- 
ties do arise however when the pandak an Jed is not ‘Court’ but 
'judge' and in such cases one hia got to look to the entire pro- 
vision for the purpose of determining -whether the, matter is to be 
heard by the Judicial officer’ as & Court or in his own personal 
capacity. In the case of “Balaji Sakharam Guro v. “Merwanji 
Nowroji Antia (3). the question arose aa re 23 of tha 


(1) [1919] A. C. 546. 
(s (1917) L. R. 441, A, 361 ; 26 C. L, J. 145 C. Ww: N. or 
(3) (1899) I. L R. PB. 


THE CALCUTTA Law JOURNAL. [Ver «s 


Bombay District Municipal Act and it was held that tbe District 
Judge referred to in that section when he decided an election 
dispute acted not as a Court but as persona designata and his 
* orderf were not revisable by the High Court under section 622 of 
the Code of Civil Procedure: The same view was taken in a later 
decision of the Bombay High Court in the-.case of Gangadhar 
Baburao Gadra v. The Hubli Municipality (1). On the other hand 
this Court in the case of Nara Narayan Mondal v. Aghore 
Chandra Ganguli (2) took the view that the District Judge referred 
to in and contemplated by sections 36 to 44 of the: Bengal Muni- 
cipal Act was not Persona designata but the Court of the District 
Judge over which the High Court had powers of. superintendence 
under section 107 of the Government of India Act. “In coming 
to this decision the legrned Judges laid much stress on the- fact 
that under section 37 (1) of the Bengal Municipal Act the District 
Judge was given the power of transferring the election petition for 
decision by any other judicial officer subordinate to him and not 
below the rank of a Subordinate Judge. This shows that the Act 
recognises the ordinary judicial hierarchy of a District with the 
District Judge at the head and the election petition is to be heard 
-in the Court of the District Judge and not by the 1 istsict Judge 
personally for as sersona designata the District Judge could not 
have any judicial officer subordinate to him. A Full Bench of 
the Madras High Court in the case of Xokk» Parthasaradhi Naidu 
Garu v. Chintalacherow Koteswara Rao Garu (3) took the same. 
view. Ing Full Bench case of the “Rangoon High Court, viz., the 
case of the Munisipal Corporation of Rangoon v. M. A. Shakur 
(4) the question arose as to whether the Chief Judge of the Rangoon 
Small Cause Court exercising powers under the provisions of the 
Rangoon Municipal Act acted às a Court or as persona designata. It 
was held that he was a mere Persona desigwa/a and one of the 
reasons given was that the Rangoon Small Cause Court consisted 
of a plurality ‘of judges and the Rangoon Municipal Act instead 
of vesting jurisdiction inthe Court of Small causes as a whole 
singled out the Chief Judge of that Court as the authority who, 
was to exercise the jurisdiction created by that Act. This deci- 
sion was followed by the Madras High Court in the Full Bench 
case of O. A. O. iu Lakshanan Chetty v. J. S. Kannagpar (5). 
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Parsgreph.ra of the House Rent Control Order, Bengal; ro«3 
provides as follows: "(£f) Any. pérson aggrieved by an order of 
the Controller may, within fifteen days from the dats on hielt Kiron Olid Bowe 
ths order if communicated to him, in respect of houses in the Kilidts Chaterjs: 
presidency.towu of Calcutta present an &fpeal in writing tò the 
Chief Judge of.the Court-of “Small Cantes of Calcutta and, in res- 
pect of houses elswhere, to the District Judge of the district, - 

"(ay The Chief Judge or the Dasttitt Judge, as the case’ miy- 
be, shall then send.for the record, of the case frote the Controller 
and, ‘after. pérusing. such record and after inking Such Ather 
enquiry as he thinks fit, shalt decido the appeal : 

“(3) “Fhe decision of the Chief Judge or- thé District Judge; s 
the case may be, and subject only to such decision, an poe of the 
Contrpli¢r, shill be final.” 

It will be seen from tho tbove provisions that the igit. 
contemplates only:an appeal in writing te the Chief Judge of 
the Presieeriey Small Cause Court, Calentte or to the District Pidge - 
of the district, as . the case ` may be, against an-order of the Rent 
Controller. . There is no indieation in this paragraph, unlike sec 

tion 37 (1) „of. the. Bengat Municipal Aet, that the District Tidge 
is to exescise his authority asi the principal ‘Court af Original 
Civil Jurisdiction in tke district. Quite apart -from this it’ sééms 
to us that there are other rearons. of a weightief kind which incline 
us to hold that ihe District Judge was not and ceuld nof hive 
been invested with the authority of a Court by thé provisions 
referred to above.” It is only a legislative enactment or a rule 
having statutory authosily that can constitute a Court or invest a 
Judge with authority: to deteymine matters outside his ordinary 
jurisdiction. The Bengal House Rent Contro] Order of 1942 
is an order made by the Governor in the exercise of his powets 
under Rule 81 (2) (bb) of the Defence of India Rules. It is .not 
a case of ‘the exetcise of legislative powers by the Governor, as 
are contemplated by sections 88 to 90 of the Government of Iridia 
Act, 1935. Itisan instance of an executive act pure and simple. 
Section 3(1) af- thé Defence of India Act authorises thé Central 
Government to, make such rules as appear.to.it to "be hécélesty 
or expedient for securing the defence of British India, thé pübke 
safety, the maintenance of public order or the efficient prosecütiorr 
of war or for meintaihing supplies ind ‘services essential to the life 
of the community. Sub-section a of this section Iny&- dott that 
without prejudice to the generality of the powers. conferred:.by. 
sub-section 1, the rules may provide for or may empower any 
2 5. x 
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authority to make orders providing for certain matters which are 
enumerated under this sub-section. Under sub-section 4 of this 
section the power or duty which, by a rule under subsection: is 
conferred or imposed upon the Central Government may .be 
delegated to the Prov incial Govenment or: other authorities speci- 
fled init. The Defence of India Rules are framed under section a 
of the Defence of.Indi& Act and under rule 81 (2) (bb) the Cen 
tral Government or the Provincial Government may by an order 


_ provide for regulating the letting and. sub-letting in any urban 


area of residentia] accommodation whether furnished or unfurni- 
shed and whether with or without board, and in particular (1) for 
controlling the rents for such accommodation......c0cceesseer bbe c 
Defence of India Rules undoubtedly possess statutory authority 
but the rule mentioned above under which the Bengal House 
Rent Control Ord er, 1942, was pasted does not contemplate or 
authorise the creation of a tribunal for regulating house rent in 
any urban area or investing any judicial officer with additional 
authority for that purpose. As the provisions of the order show, 
the machinery that is set up. for controlling house rent is a purely 
executive machinery acting under the control of the Governor or 
the executive autharity, The procedure that is laid down in the 
order is not a judicial procedure atall. .Certain executive officers 
are given the authority to act as Rent Controllers and they are 
to fix the rent.in the way laid .down in paragragh 7 of the order. 
Paragraph 12 which has been set out above shows that the District 
Judge or the Chief Judge of the Small Cause Court before whom 
a petition of appeal can be presented acts merely in the capacity 
of a superior executive officer. Hp has got to go through the 
papers and may make further enquiry if he considers proper but 
he is not bound to hear the parties even if they appear and pray 


to be heard. Ho does not really find facts and:apply the law; 


the basis of his decision is not legal but economic and he has to 
determine what is reasonable rent and not what is i il 
all circumstances. - 

We cannot hold that the District jade in T these 
powers acts as a Court and consequently his orders are not 
revisable by us under son 115 of the Code of Civil Pró- 
cedure. 

: The result therefore is that the Rule is discharged. 

We make no order as to costs. . 


A K.DGIT.E& . Rule discharges. 


e" 


Vor. 774) . HIGH COURT. 
Bofors Mr. Justice A. G. R. Henderson. 
-SRIMATI MEHERUNNISSA BIBI ` 


ANG D. : 
` SATISH CHANDRA DUTTA * ` `~ 


Bengal Money Lenders Act (X B.C. af 1940); Bee Mg ie eee ay 


in Hew of interest, tf accountable, ‘when mortgage transatiion entered ini» 
brier te the Aci—Form of order under tke section, on application by such 
muerigugor—Inieresi, rais of, to be calculated aken moriguge deed mentions 
ne rate—Rent payable by tenants to mortgages in possession or rent decrees 
obtained if interest sender section 2 (8) of the Act—Depesit of principal inder 
section 83 of the Transfer of Property Act (IV of 1882) not accepted by such 
sorigagee—If borrower estopped from taking recourse to Money Lenders Act, 
when it came into force. 

The terms of a usufruotuary niilang bora were that the mortgages was 
to remain in possession In lleu of interest. The usufroctoary mortgage bond was 
executed before the Bengal Money Lenders Act came into operation. When 
the Act camo into force the mortgagor filed an application under section 98 of 
the Bengal Money Lenders Act for taking accounts and declaring tho amount due. 
The mortgagee contended that ashe was absolyed from “accounting wader 
section 77 of the Transfer of Property Act there can be no accounting, 


Held, that notwithstanding the provisions of section 77 of the Transfor of 
Property Act, the mortgagor is entitled to an accounting under section 38 of 
Bengal Money Lenders Act with reference to provisions of section 3o. 


_ Under section 38 of the Bengal Money Lenders Act there can be no declara- 
tion that any amount is duo from the lander to the borrower. At most there can 
bo a declaration that nothing is due on tho mortgage, 

Where no interest is mentioned , in such a mortgage bond the mortgagee is 
entitled to Interest at the highest-rate allowed by law. 

Interest as defjnod in section 9 (8) qf the Bengal Money Lenders Ant includes 
any sum by whatever name it is called in excess of the principal paid or payable 
to lender In consideration of a loan, In a usufrootuary mortgage, therefore 
whero mortgages was put in possession in llea of interest, whatever was payable 
to such s mortgagee by the tenants including rent- decrees obtained by him is 
interest within the meaning of section 2 (8) of fha paka Ak Soi se gel ties ge 
into accounting, + 

Refusal to gcoept the deposit made under section 83 of the Transfer of 
Property Aot by the mortgagor before the commencement df the Bengal Money 
Lenders Act does not estop the mortgagor from taking - advantage of Bengal 
Monsy Lenders Abt when lang ata led acorn sine coena 
reca lied id tect, 2 : g 5 

dg oos Audire MNT NN C MEN T.N. 
Basu, Esq., Additional District Judge, Midnapore, dated the agra February, 1942, 
affirming the order of Haridas Ghose, Esq, Munsif, 16. Conte Minores 
dated the 31st March aud 13th November, 1941. . 
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Appeal by the Mortgagee: - l 

Application under section .38 of the Bengal Money-Lenders Act. 

The material facts will appear from the judgment. 

Mr. Manindra Krishna Ghose for the Appellant. 

Messrs. Gopendra Nath Das and Sasibkwtath Banerjee (Sr.) for 
the Respondent. ; 

“ "The judgment of the Court yas ag ‘follows : — 

This appeal is by the mortgagee and it arises in connection 


"with an application made- by the respondent under the provisions 


of section 38 of the Bengal Money Lenders Act.’ Exhibit 4 is 2 
topy of the ustfructuary morigage bond exectited by thé feipon- 
‘dent in favour of the appellant Under its tetms the appellant 


‘ wis to remain in possession of the icortgnged property in lieu of 


interest. The principal sum advanced was Rs. 440. The respon- 


* dent paid this sum into Court under the provisions of section 83 


„òf the Transfer of Property Act. The appellant refused to take 
iton the ground that the deposit was insyficient. It cannot be 
ascertained with precision from the ‘materials on the .record -on 
what basis this objection was soughWo bé sustai ned. It Seema, 
however, that (he appellant was relying upon exhibit 3, a later 
"mortgage, which according to the respondent was” never acted 
‘upon. At arly rate, it is the: validity of this -document which is the 
schist point of dispute between the partics. 

- A few months after the deposit ander section 83 of thé Transfcr 
"of gi en ‘Act becáme infructuous, the Bengal Money Lenders 


Act came into force. ‘The respondent then filed the present appli- 


cation with the, for him, delightful result that he bas obtained a . 


. declaration that, instead of being indebted to the appellant, he is 


:eOttled to recover Rs.83 from her.’ -Àn appeal by thë appellant 


-tò the District Judge was dismissed. 


Mr. ‘Ghose ha’ objected to.the form of the order and contends 
that the Court has no jurisdiction under this section to find that 


- anything is due from the mortgagee to the mortgagor. Mr, Das 


‘conceded hat this contention is ‘correct, and. admitted &hat .the 
“mok he:coüld ask for is.a declaration that g is “due ion the 
‘Mortgage. - 
: On the meria MS bas coutended lhat section mds nd 
application in view of the terms of the bond. The mortgagee was 
put into posseesion in lieu :of interest. -Unger sectien 77 - x nd 
Transfer of Property Acthe was hbeolyêd from MEN 
result, rio question of accounting can arise. - - - 

The question depends upon thé provisions of section 30 of the 


Wo! 74 aga A 6o 

T ‘Bengal Money” "Leriders Ad "Under sub: Jgection i (9 interest is 
iof to exceed 8 per cent ` “pet annui." This applies even when the 
{doan was advanced: and interest’ Was paid before the. commence: 
the benefit of this provision’ i tl tis the’ kermi” of the original 
‘bondi “The ‘munsiff was: thérefore right to take - an account and 
as a rate oF interest- to that allowed by the ‘section: | , 


In the second place it was contended, that. the respondent is 
‘estopped from making. ‘this application in View of bi$ deposit 
tüder se&tion 83 of the Transfer . of "Property: Act. ‘There is 
hothing ih this connection upon whith any Plea of estoppel tan 
be based: The ‘deposit merely ‘amounted | jo an offer which the 
‘appellant refused? As Tong as his ` equity ‘of redemption | "remains 
"intact; the respondént cannot be prevented from taking advantage 
of an Act passed to give relief to debtors. 


lt remains to corisider’ onë tutfons arguinent on bebalf pf. the 
Pei to the efitct ‘that the Munsif was Wrong in allowing im 
‘terest at 8 per ‘cent wher the bend itself does pot’ provide for 
any particular rate. When I asked Mr. Ghose what rate should 
“be allowed ih view of the? provisions of the bond, ‘he 1 was 'of course 
-ungble-to give: any-angwet.-/-Tfanything: turns; upon ` the provisions 
of the bond in this respect; the only conclusion would -be ‘that 
Aherappellant-is not entitled to any interest at all. The Munsif was 
obviously right when he caloulated the interest st the highest rate 
-allowed by the law. 


Objection was also taken to some of the findings on the report 
of the commissioner who jook the accounts. Those are dealt 
. with under the headings 3, 4 and 5 in the final judgment of the 
Munsif. 


The sums under the first two beads are so emall that. they do 
not affect the result. . Ionly--deal with them because `of the. prin- 
‘ciple involved. They consist of money which the appellant might 
have realised from the tenants but actually did not. 

Under the terms of the bond the appellant was ‘not liable to 
account; the profits were at his absolute disposaland he was 
entitled to make remissions. It may seem a hardship that as a 
result of & change in the law he should now be called upon to 
account for them. That, however, will not entitle a Court to 
refuse to give the effect (to ?) law and it is a matter of experience 
that usufructuary mortgages are generally highly paying proposi- 
tions for the mortgagee. | 
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"The question depends upon whether these, sums are interest, 
"within the meaning of section 2(8). It is therein, provided that 
“interest includ ss any sum by whatever name it is called jn.excess 
of the principal paid’ or payable to a lender in consideration of g` 
loan. It is, therefore, necessary to see whether theée sums were 
payable to the appellent in consideration of the loan. It is not 
"disputed that they were in excess of- the principal. paid, By the 


 ^terms-of the agteentent the appellant was put into „possession of | 


the property in lieu of interest. As a result the tenants were liable 
-to pay this rent to the appellant. It was, therefore, payable to the 
‘lender in consideration of the loan. 


“The last item refers to sums covered by. rent ' degrees actually 
“obtained by the appellant. Tn view of what has been said above, 
‘it would be impossible to hold that they are not interest within the 
“meaning of the section. " PUE. 

The result is that the order of the Munsif i is modified. Thete 
will be a declaration that nothing is due from the, appellant to 
‘the respondent on the morigage bond of which exhibit 4. is. a 
copy. ; : " 1 zr aude 

The order made by the Munsif for costs is in every «fespect - 
reasopable. I therefore direot both ena to bear their own Sosu ^ 
‘throughout. , "oco 2 Me 
AE DGS RB C . Ore mie 


‘Vou 17.) - HIH cotRr. 5. ^ 
. ORIMINAL REVISION. 


Ben Mr. Justice N. A. Khundhar and Mr. 
Justice A. N: Seni 


22 . : INDER SINGH 
; . . v. s 
SADHU SINGH AND ANOTHER.* 


Enticing away a married. momen—Marriage batween a Sikh Brakwmin and a 

Hinds Brakmin—Sthks, if governed by Hindu Lam as regards marriage— 

^ Wife by mch marriage leaving kusbend scd ‘ving witk two others— 

Indian Penal Code (Act XLV of 1860), section 498, proceeding for offence 

^ wader, 

_A Sikh professing to be a Hindu may marry xooording to Hindu Law, provi» 
ded there ls no bar of caste. 

Thongh the Sikbs may not be Hindas in the true aeta sense, they would 
still be governed by Hindu Law in matters regarding which no othar law has been 
either enacted by statute for the Sikhs, or established by custom amongst them. 

^ COMER Kar v. J. C. Bose (1) and other cases referred to. 

" Application for Revision under section 435 of the Code of Cri 
minal Procedure by the Complainant. 

Case under section 498 of the Indiari Penal Code. 


Messrs. Anil Chandra Ray Chowdhury, Prafulla Kanta Basu 
and Swriti: Kumar Rai Chaudhury for the Complainant-Peti- 
tioner: 

No one for thé Opposite Party. . 

` Mr. Hiralal Chakrapasti as Amicus Curiae. [| 
PR. C. A. Y. 

The judgments of the Court were as follows :- 

Khundkar J. :—The facts out óf which this case has arisen are 
shortly these : ` 

The petitioner Inder Singh filed a Complaint before the Police 
Magistrate ‘of Alipore alleging that hid wife Durgi had left his 
house taking with her a sum of Rs. 200 in cash, and some clothes. 
and utensils, The ‘case was transferred for enquiry to an Hono- 

rary Magistrate who examined Inder Singh and some of his wit- 
nesses. Inder Singh in his deposition stated that he had discovered 
that Durgi was living with’ two men, Sadu Singh and Sohoni, at 


“Criminal Revision Case No. 577 of 1942, against tho decision of R. C. Dutt, | 


Esq., Additional District Magistrate of 24.Parganás, dated the 7th May, 1942, 
affirming that of Mr. G. N. Mukherjee, Honorary Magistrate of Alipore, dated 
the 13th March, 1942. 

a gog L. L. R. gr Cab. uL R. 30 L A. 249. 
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Inder Singh 
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Sadhu Singh, 
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Budge-Budge.  -The-- Magistrate therepponz summoned Sadhu. 
Singh and Sohoni to stand their trial for an offence under section 
498 Indian Penal Gode.: Qther wituesses wera exaiihed but the 
Magistrate was not satisfied with the evidence, and discharged the 
two accused persons. 

Inder Singh moved: thé Merned Additional District Magistrate 
for a further enquiry, but his petition was dismissed by the Magis 
trate who recorded:a ‘judgment, in which he obsetved as follows : 
“As regards the merits of the case, I am of opinion that the order * 


‘of discharge is fight, if it were only ón the ground’ that the alleged 


marriage between Durgi and the complainant has not been proved. 
It is the case of the defence that Durgi was never, the, legally 
married wife of the complainant but that she used to reside in 
his house as hi$ mistress. To disprove this ‘point the complainant 
examined several witnesses. All the witnesses including the com- 
phimant in his examination-in-chief stated that tlie , complainant 
was a Hindu Brahmin and that the marriage was according to, 
Hindu rites. In eross, examination. before charge however, the 
complainant , admitted he was a Sikh and not a Hindu. This 
démolishes his case ‘entirely. A marriage between A Sikh anda 
Hindu ever if it had actually taken place, according to Hindu rites 
could not be legal”. f . 


T abil return lo this judgment Bier but ee it may be noted 
that there was evidence on the complainant’s side regarding the 
following points ; that though he was a Sikh, Inder Singh claimed 
nevertheless to be a Hin lu Brahmin ; ; that Durgi was a Hindu of 
the Brahmin caste ; that a^ 'Cereidofty ‘of marriage had taken place ; 
that it was according to Hinda rites, . 


The present Rule is against the order of the learned Additional 
District Magistrate, dismissing the petitioner's ‘application for a 
further enquiry, and in support of it, Mr. Roy Chaudhury, has 
urged thaf the Magistrate’ erred ‘in Holding, . as be bas in effect 
held, that no valid marriage could take place between a Sikh, 
Brahihin man and a Hindu. Brahmin | woman. Mr. Roy Chau. 
dhury bas contended that a marriage, between such _ Parties accor- | 
ding to Hindu rites. is perfectly valid, and. thero- is. evidence that. 
such.& marriage in fact took place, . therefore - two questions. 
arise: ~ 

1. A question of capacity—Can there be R ‘valid marriage bet- 
ween à Sikh man, who claims to be a Brabmin and a ae women 
who is of that caste ? 


3. A question of the binding‘ iie of the T ui a 


Vor-37-] | AA HH COURT;27-: 7-7 


.Geremnony .which.would be: binding in the case. of Brahmins, ibe 
binding: in, the présent case? ~ : 25 V eg tis Eh pnus 
. Asithercage is one:of. importance, "asit is not airi free front 
difficulty and-as-na one appeared.to show cause, we M ie: 
Hira Lal Chakravarti to assist us as amicus curiae. Doe 
^ We-aré obliged to bini, as- well'as to’ Mr. Roy dris. for ` 
indicafing the path of our enquiry and :for directing our attention’ 
to-anthorities, both- historical ard’ judicial which illuminate that 
patti: 207 M i «Momm d 
| "The argument which favours the view that the marriage is valid 
is briefly as follows :—Amongst the Sikhs there isa branch of the 
community, which recognises caste. Such caste is referable to 
Hindu ances: ‘org, and is merely a continuation or ‘perpetuation 


through “haredity of the Hindu caste into which- the. ancestor was. 


born. Its lega] ‘significance for purposes of marriage in the case 


of those Sikhs who have never, really abandoned caste, depends 


upon whether “such” Sikhs are governed by the Hindu law of 
marriage. “This gyestjon ‘in its turn depends upon whether the 
Sikhs who recognise caste “can ba regarded as ever having com-. 


pletely left the Hindu fold. Ii they cannot be so regarded,, 


then they are governed by the Hindu Law. But even if it cannot 
he strictly said that Sikhs are still Hindus in the true religious. 
sense, they ‘would nevertheless still be governed by Hindu law 


in those matters regarding which. no other law has been either 


enacted by statute for the Sikhs,” or established by custom amongst . 


them. In this connection it is pointed out that amongst the 


Sikhs a form of marriage known as the "Anand" form grew up, 
by cusiom, and was later given statutory recognition. But this, . 


itis said is an optional and alternative form of marriage, and ifa 


Sikh wishes to be married according to Hindu rites there is nothing | 


to prevent Í him from so doing provided. there is no caste barrler 


to the union. With marriage in the Anand form we are however ` 
not concerned here. We have been invited to consider the out- ` 


- lines of -religious movements ‘amongst the Sikhs for the purpose 


of determining whether the petitioner upon His own profession ` 


can “be deemed to belong to a community which, though they are 


Sikhs have never really abjured the essentials ‘of Hinduism. _The- 


fas oF hiatory it is said, are these: ` 7o Pu 


' Gurü Nanak who founded Sikhism, -and was the first of the Sikh 
Gurüs, broke away not from Hinduism, but from certain features” 


of that religión which he considered objectionable. Nanak ‘and ' 
his followers were really dissenters who aspired to establish a” 


lider Sng. 
Sadha Stigh 
Kisediur; b 
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Cyan. 
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Inder Singh’ 
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reformed and purified Hinduism.. Nanak preached a monotheism. 
similar to that of Hinduism in Vedic times. He disapproved of 
caste, preached against idolatry and c ondemned the veneration of 
saints, pilgrimages, and worship-at shrines. Even so caste was not 
altogether abolished, some  Brahminical rites continued to be 
observed, and Brahmin priests were employed for the performance 
of those rites. One of Guru Nanak’s sons Sri Chand in fact founded 
a monkish order known as the Udasi order which was a reversion 
to the Hindu religious type. It wks not until the time of tbe tenth 
and last Guru, Govind Singh that a fundaméntal cleavage from 
Hinduism was attempted. Govind Singh sought to establish a 
military and political community which in religious mattera, would 
be self-contained, and interdependent on Hinduism. Admission to 
this cbifmunity was by'h formal ceremony of initiation called the 
Pakul, or Amrit Soka. All persons so initiated were to be known 
as Singhs, and were to keep on their persons the five “Kakas” viz. 
Kes (long hair): Adan ga (a comb) kam (a bangle) kripan ‘(a short 
sword) and 4ach (shorts). Gobind Singh abolished caste altogether 
and-admiitted even untouchables as Singhs. He also did away with 
the Hindu rites such as Kiria and Sradh, prohibited worship at 
shrines and samadhs, and rejected the Hindu religious books, the 
Vedas, Purans and Shastras. The strict followers of Guru Gobind 
Singh, known also as the J4Aa/is declared that they were not 
Hindus. But great number of Sikhs remained, and were also called 
Singhs, who did not follow all the precepts of Guru Gobind. The 
Sahijdharis for instance continued to worship Hindu idols, to 
observe Brahminical rites, and to perpetuate caste. On behalf of 
the petitioner here, it is also stated'that he is such a Sahijdhari 
Sikh. a f : 

A wenlth'of historical writing has been cited to illustrate and 
support the brief account just set out. It is unnecessary to refer 
to this literature at length, but I would reproduce here a few 
passages culled from well-known authorities. 


In his “ Evolution of the Khalsa”, Volume I at page 143 
Mr. Indu Bhusan Banerjee says :— . 

“ Sikhism, no doubt had its start in a protest but it was a potest i 
against conventionalism and not against Hinduism. In Nanak, 
perhaps, the reaction reached its limits and therefore gave a poig- 
nant tone to many of his utterances which at first sight give the 
impression that his was 'a destructive and revolutionary ideal, But 
there is no satisfactory evidence that he wanted to overturn the 
social order. * 


Vot. 77.]: - MOH CQURT. 


-In a passage in Trumpps “The Adi Granth; Introduction 
page CXII, quoted in the judgment of Zafar Ali, J. in the case of 


Mokant Basant Das v. Hem Singh Q) itis stated ;—" The dignity | 
of the Brahmans as family priests 'etc., was left untouched and of 


hearly all the Gurus it is reported, that they had their family priests, 
- though the teaching of the Brahmazis, as well as the authority of the 
-Vedas and Puranas, is bften reproved: ‘It was the last Guru, Govind 
Singh, who positively ptohibited the employment of Brahmans ‘in 
any capacity, and introduced a new ritual partly faken from the 
-Granth, and partly from’ his own compositions. " ' `` 
: In Macauliffe's work '' The Sikh Religion ? Volume I Introduc- 
tion page LVII the following view is expressed: Hinduism has 
embraced Sikbism in its folds ; the still comparatively young religion 
is making a vigorous struggle for life, but ifs ultimate. destruction 
js, it is apprehended, inevitable withqut state support; ' Notwith- 
standing the Sikh Gurus’ powerful denunciation of Brahinans, secular 
Sikhs now rarely do anything without their assistance. ‘Brahmans 
help-them tobé born, help them to wed, help them to’ die, and 
help their souls after death. to obtain a state of bliss, And 
Brahmans, with all the deftness of Roman Catholic Missionaries in 
Protestant countries, have practically succeeded in pursuading the 
'Sikhs-to restore to their riches the-images of Devi the Queen of 
Heaven, and of the saints and Gods of the ancient faith. ” 
- In Mussammat Dalip Kaur v. Mussammat Fatti & others (a) 
‘Rattijan, J. referred to Sir Denzil Ibbetson’s Report on the census 
of the Punjab 1881, where it was observed that Sikhism had assumed 
two very different forms at different periods of its history, one being 
the tolerant quietest doctripes of Nanak, and another the military 
propaganda of Govind Singh. ‘The admission of all castes to 
equality by Guru Govind disgusted many of the higher classes who 
refused to accept his teachings. though they remained faithfyl to the 
tenets of Baba Nanak and thus a schism arose in the faith, These 
‘two forms are still represented ‘in tHe.Punjeb. In strictness the 
followers of both are Sikhs, a word .said. to be derived from- the 
same root, aa the common Hindu term Sevak, and mpaning nothing 
more than a disciple ; but while the followers of the first group, 
or Nanaki Sikhs, are Sikhs, they are not Singhs which is the 
title by which the followers of Govind, or Govindi Sikhs are 
distinguished. '' 
Regarding the limited harmir of the break with: ‘Hinduism, 
(1) (1929) I. L. R.'7.Lah, 275 (982) 
, (asi P. R..No. 99. : 
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brought about by the first Guru, ‘Nanak, -the view: expressed by: 
‘Cunningham (History of the Sikhs- edited by Garret, at page 46) i is 
instructive : z 


"C Thuà Nanak iudi his. followers from the ae 
"errors of „ages, and adjoihed upon them devotion of thopght and 
excellence Of.conduct as the.frst of duties He left, them, eregt 
and free ; unbiassed in mind and unfettered : by rules, to become ` 
au increasing liody of truthful worshippers -* - * + + s * He 
left the progress of his people to the operation of “time, fot his 
oongregation was too limited, and the state of society to artificial 
to renderit either- -requisite or possible for him to become a muni- 
cipal law-iver to subvert ths legislation pt Manu ; or to çhange 
the immémoril usages of tribss or rae23.” Ina footnote to this . 
statement, Malcolm (Sketch) is cited for the proposition, that Nanak 
made little or no alteration in.the civil institutions-of the Hindus ; 
and Ward (The Hindus) is'cited for the proposition that the Sikhs 


have no written civil or criminal laws. The footnote goes on to say, 


u Similar observations of dispraise or applause might.be made with 
regard. to the Code of the: early Christians, and we know the 
difficulties under which the apostles laboured, owing to the;want of 


:& Dew. declaratory. law, or owing ` to dope scruples and prejudices ie 


their disciples. ” . : a. SU 


1 would conclude the feferendes - 1 have made to ‘historical 
materials with a few quotations from the article entitled “Sikhs” in 
‘the Encyclopaedia Britannica, in which the’community is describetl 
43 “a sect of dissenters from Brainriici’ Hiniuisn” * * 4 
“ Nanak’s faith was sternly monotheistie, He taught the worthless- 
ness of ‘religious vestments, of ostentatious prayer and penance, 
‘pilgrimages and fanes. He declared that all men had a right. to 
search for the knowledge of God, irrespective of caste,” + e x 
“The tenth and last Guru was * * + Govind: Rai, who took 
‘the affi ‘Singh, ‘ion’ in-line of Rai “and - -remodelled the Sikh 
‘otgariiadtion which he‘re-named Khalsa, ‘pure’. He made fHe Sikh 
initiation (pabal) a rite of’ admittance into a militant “order,” 
Doaling with the history of Sikhism in the toth century, the articlè 
‘states that the differences with Hinduism tended to be suppressed, 
‘id observes that’S‘kh ascetics used to make pilgrimages to Hindu 
temples, and that the Udasi order became hardly distinguishüble 
drom a Hindu religious sect. ""The' Nirmilas ‘were hot quite 
re-Hinduised but the general tendency -of the Sikh laity was towards 
emergence into Brahmanism. Only the more ardent Yollowets of 
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. Govind Singh presebred: Pe ead et a ae == 
&int'antiBtulimàifieal attiside23* >. belt are d oh 1943. 


& now to, Jud authorities, there ig 4. dadia: of: is as f 
baean id ee: importance for. ithe sidelight which Sadlitr Sigh, 
iy thraws, gpon the question we are here considering. Mahant Das kits y. 
Flem Singh (1), was & cage. hich | arose, put of a suit for the removal 
of the Mahant of an | Udasi, shrine and. |”. for, the.. appointment of a 

cpmmittes , to manage, the affairs and the property: of the shrine. 
The defendant Mahant.,was a Sadhy o of the Udasi order, „which had 
been egtablished ,. ‘by Sri Chand, .&. son of Guru Nanak; and „the 
plaintiffs were all Singhs- being, the. followers, of the last of the Gurus, 
Govind Singh,:. ‘and they.: , profesged not to; be -Hipdus, The main 
cgntention-adyanced by the defence was that the plaintiffs bad no 
right to interfere . with an .Udasi shrine ‘which was; in inception of 
Hindy institutions att was held ; inter,alia „that Udasis were Hindus * 
ap wall as)Sikhs, and that the term ('Shikh’’ included the followers.of 
ah the. Gyrus ;, further that "Sikh? and “Singh” are not inter- 
changeable | terms, the Singhs Deine kangin Wan to the lowers of, 
Guru Govind Singh... s dU ae 


^ 


9"Zafàr Ali, fin an inina hg deeds referred to the doctrines 
of Nanak ard Govind! Singh." Nunak coridemrled the exaggerated 
.Observance of caste and received all men as ‘his’ ‘disciples without 
ahy regard’ to 'cáste, but he’ did nòt attempt to abolish it and married 
bis.dwa'chilarér’ withih his "Khtri caste. Govind Singh on the 
other hand, abolished | ‘caste altogether and admitted untouchables also 
into the jal&of)Sibghism. Farthiér hé abolishéd ‘Kiria, Sradh and, 
all other rites and ceremopies of Hindu origin and strictly prohi- 
bitbd he adbbatibir of - Samadhs (tombs óf Balnts) &nd'réjected the 
authótity oP thé Vedas, Pufgns and Shastras, " It was further 
observed: thatal the Gurus witir the exception ‘of the last, remained 
Within thé'pale of Hinduism, so-thuch so that each employed: a 
Brahmin priest "FHé&*judgmshüt goes on to a.y:” " Where a! ə 
Brahman was employed ‘a'a faihily priest, it is natural that all rites, - 
ahd ceremonies! at A birth, ‘death dr’ marriage were’ performed in E 
accordance with Hitu religioh) Nanak himself performed, the’ 
Shtadh of His'deteaséd father(Trmph P. LXX V); unl ‘he remdined ^ r | 
a thorough Hindu according to all his views, (Tramph P. CI): 
Govind Singh was in his youth a special votary ‘of tHe-Hindu 
Goddess Durga and at the instance of the Brahmans he in his early, 
life cut off the head of a disciple ahd ‘offre it ` to the Goddess 


vd 


(1) (19a) Le L. Ro 7 Lili; 275. DES : E l i 
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(Irumph P. XC). All this very clearly indicates that Nanak , 
as wellas the Gurus that succeeded him except the last, were 
*Hindus. " 

Harrison, J. agreeing with Zafar Ali, J. observed : “ It appears 
to mé to be established as & historical fact that at the end of the 
fifteenth century & great religious teacher known ds Guru Nanak, 


, undertook the task of simplifying, purifying and popularising the 
Hindu religion, which in his opinion, had become overgrown’ by 


elaborate ritual and ceremonia! * * * * While doing so he 
never attempted to attack or undermine the foundations of the 
~ Hindu religion, such as transmigration of souls and Karma” 
* * *  *" Harrison, J. rejected the’ proposition that 
fhe essentials of Hinduism, without which Hinduism cannot 
exist are caste, idol worship, and the worship of the Vedas anti 
Purans. He said: “Fhe great teacher Swami Dyanand who found! 
ed the Aryz Samaj denounced the doctrine of predetermined caste’ 
and the practice of idol worship as clearly and emphatically ss dny 
Sikh, and his followers most assuredly claim to be and are universally 
accepted as Hindus * * * * * # * 7 Sonte otlier 
decisions of the Punjab Court may be noted : 

In Bhagwan Singh v. Bakkski Ram (1) it was held: that in the 
case of Sikhs there isa pream ptio that the Hindu Law of jois} 
family applies to them. , 

In Sokan Lai v. Karter Singh (a) it was tlds relying on the | 
decision of the Privy Council in Bhagwan Kear y- J.C. Bose (3)y - 
that in matters concerning the alienation of property, Sikhs must, 
in the absence of proof of any custom, be held. to be governed by 
Bisdu Lew. 

Im the decision of the Privy Council in Hapus Kuar vo; Gv. 
Bose (3) just referred to, it was.held thas both imthe Indian Succes- 
sion (Act X of 1865) Section 331 and im the Probate and. Adminis- 
tration Act (Act V of 1881) Section 2; theiterm Hindu on its true 
„construction included, Sikh. At DP. 25g and 354 of the report there 
"appears a passage in the judgment which should be. quoted in 
extenso, as it affords valuable guidance in the solution of all 
questions relating to the applicability of Hindu Law to Sikhs. 
Sir Arthur Wilson - who delivered the judgment of the Board 
said* ; 

WA. L R. (1933) Lah, 494: 

i2) (1934) I. L. R. 16 Lah. 320. è É 

(3) 1903) LL. R. 3r Calen 11 j Le R, 30 L-A. 349 ^ o 
*Sev page 99 of I. L. R. 31 Cal, —Ed, 


Mor. 17.) . HIGH COURT. 


. “A long series of legislative provisions have been ‘enacted’ for 
‘the. purpose: of securing to the people of Indie the maintenance of 
'their.ancient law, amongst others in matters of inheritance and 
Succession, and .many minor enactments have been passed to 
facilitate the administration of the laws so preserved. ‘The object 
‘and principle of this legislation has been throughout to enable the 
‘people of various races and creeds in'India to live under the law:of 
which they.and their fathers had. been accustomed, and to which 
they were bound by so many ties. 

“ “The framers of the earlier acts, regulations, and chatter 
"had, x less ‘detailed acquaintance than .we have now ' with 
the derersities of. creed and of religious law existing in India. 
They were familiar with two great classes -Mahomeglans 
and Hindus, each with its own law bound up with its own religion. 
They thought no doubt that they were sufficiently providing 
for the case by securing to Mahamedans, the Mahomedan law, 
and to Hindus (or Gentus, as they were sometimes called). theo 
.Hinflu: law.” In. process of time it became more and more clearly 
understood that there we e more forms than one of the Mahomedan 
law, and more forms than one of the Hindu law, and the Courts, act- 

ing in the spirit which prompted the legislation, have applied the law 
of each school to the people whose ancestral law it was. In the,same 

way it came to be known that there were religious bodies in -India 
.which had, at various periods and under various circulnstancés, 
developed out of, or split off from, the Hindu system, but ‘whose 
members have’ nevertheless continued to. live under Hindp law. 
Of these the Jaings and the Sikhs are conspicuous examples. 1 Their 
cises, had to be considered by the Courts, and in dealing with:them 
.B'lberal construction was always placed upon the enactments by 
.Whicb: Mahomedans and Hindus were secured in the enjoyment of 
their own lawa - d 

“As to Jainas the Courts in India always applied the Hindu law 
generally .fo their “cases in the absénce of cugom varying ‘that law, 
‘Thia coursa was-approved by this. Board in She Singk Rai. 
Mussamul. Dako (1) and Chotay Lali v. Chunnoo Lall (2). +: 

; "The casa of the Sikhs came up for consideration for the first 
fime, sq far as their Lordships are aware, before the Supreme Court 
in Calcutts, in Doe dom Kissenchunder Shaw v. Baidam Beebee, te- 
.ported briefly from Sir E. Hyde East’s notes in a Morley's Digest,es 
(3). In the previous volume of the same work (at p. CLXXVII)a 


(1) (1878) L. R. $1. A, B7 ; L L R. 
.(3) (1879) LLR. 6L A. 15; 3 C. LR dis; PE LR. 4 Calo. 744- 
($) (1815) 2 Morley's Digest, 23. 
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Canaan. z statement ia. quoted, mada.to a Parliamentaryt Committee in’ 1830 . 
71943. ; by, Sit. E. Hyde: East, by whose Court the case just mentioned 
Inder Singh “was - decided. He said of thatcsse: ‘The diffeulty -was*gottén 
, Sadha Sip gh. C OWT by considering the Sikhs as a ‘sect of Genfuscor -Hindus, of 
—~ . whom. they were a dissenting branchV «or. aniol wo mabisa 
i ARRENE J ʻa) “From that-tinle:to the, present thei samgowiew ‘has! beertziected 
cupon by thé Indian Courts, and ! particulrly-(as.has been pointe 
: out by the learned Judges. of: the:!'ChiefaConrti Sins the present 
case) by the Courts of the Punjab) which ds thd réal: home.vof.the 
Sikhs”. T So aae cuan mdr ln spams 8 D 
ui. In Sax Singh v v. | Kabla Singh (1);;the priticipAl question ráisdd 
"concerned the validity of a marriage . between a Sikinijat: mille antl 
* a Mazhabi female. It was held: that Mazhabis“and othey untodch- 
a ables must be ;treated as -sxdrus for purposes "of: marriages safer 
, $¢,between different subdivisions of: the ssu cartei sand that sith 
.marriagesc.are. legal unGer the .Hindg . daw ag: administered ‘in 
British, India... It- was further held ‚thatthe marriage‘ ‘was. legal’ 
Whether performed in.the. Anand iform or according ato ordinaty 
„Hingu ceremonies.: Ta ars n exe C980. Cor 
^ This decision would supportiths view that aiGindu.! deromony 
-Amarrjage would bring about a valid marriage’ between a“ Sik Jat 
.,and a{sedra woman, because both -partida were sud/us and 'asrùoh 
-goyerned By the, Hindu iaw, and that a: Sikh! Jat althongh a 
, Sikh may, be,considered to'be a. Hindu: also for purposes -of 
marriage. , burl of ae. a los s, ro beqetsiob 
(o Mwssama? Dalipi Kaur v. Msussamat Fatti and others (t) was. a 
case in Which;tha yalidity.of a martiagé between ea Sikh man ‘and 
'a woman raha, wadoriginally Mahomedartuwas cohsiléred. : The 
vWoman who had been .dixoroed from: her; Mahomedan husbarkl, 
Was canverted -10' :Sikhism by..a process. calldd accerámony ‘of 
purification, and discarding her Mahomedan name, she had adopted 
. name of. Lal Kaun she ;cwentithrdugh with -the Sikh a form of 
, marriage ewhich.. was, called. Okadar (id ndazi", and Objek twas, a 
.fecógnised but: somewhat informak: inéde -of nuptial:..Thereafter 
she co-habited ‘with . the: Siktt.tilk, his death, H.Was’ held that 
, these facts per'se raised a presymption‘in favour of the validity of 
the marriage, and -unless, the person'who challenged :the marriage 
could.show .that the. marriage. was -actuallp not ‘valid’ in Iaw,..it 
< would. have to be concluded. 'thab the iswoman. was the- lawful -wife 
ofthe man, .“Agresing as-we do,. nibo Divitibft Siders. ie 
i ; 


(1) (1998) LL. R. 10 Fabs 3g. i; Dol ep 


ot C 


(a) (1913) P. R. Civil Judgment No. 9 Se 


U] 
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` Rattigan J. “that a mêiriago de facto took. pldce, and that the late 
Sardar and Mussamat Lal Kaur lived together thereafter as man 
and wife, we must require strong and ‘cogerit- etidence to justify us 
in accepting plaintiff's sontenHon.. that the marriage was ‘an idle’ 
and ‘profane ceremony.” 
Reverting to the fact of the present case, what do we find ? A Sikh 
man who professed to bela Hindu dná'g Brahmin by.caste claims as 
_ bia wife a woman who is stated to bea Brahmin Hindu. There 
"s évidéncé that à ‘harriage took place between ' the pair, and that 
dt solemniked in accordance with "Hindu rites.” There is 
evidence also that such. marriages are prevalent between persons 
-of the class. to- which the . partjes.. balong.. .The husband called 
‘evidence to establish. the. márriage, but instead of considering that 
evidence, the Magistrate dismissed the case-on: the finding that a 


"inattiage between a’ Sikh and a Hindu, even if: it had actually ake. 


* place, according to Hindu rites, could not be legal. 

imr "In my fadgment, this decision is erroneous, as itwas the duit 
of, the, Magistrate to consider the evidence which the petitioner 

has adduced for. the purpose of deciding firstly, whether. both par- 
«ties are Brahmins by capte, and secondly, whether a marriage in 
"&ceordance with- pacts rites .was ever solemnised between 
' thèm: a dar mansa Y 

rdi We are mot called upon this siagi, n to’ express an opinion ên 
any other aspect 'of the case. 

is The Rulé ia made 'absolute, and the case is remanded ‘to the 
learned Additional District Magistrate of Alipore to be eet of 


in, the light of the observation just made. . T ech 
Sen, J. | bien. ? | ya. EKG 
P. s5 KD. d. Si 0c or ss Rule made absolute : 
(pag set d < na ' Case remanded, 
ati n : Pol ze DAE PE = ' Bade we woe 
i ——Üá 4 
t- = S 
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< APPELLATE CIVI. . 5. 05 


VENE ` Befare Mr, Justice. 4, GR. Henderson, 
SUDHANSU KUMAR PAL ANp OTHERS 


lico 3 z . D 


E: ‘NUR MUHAMMAD 'HAZI YACUB.*. 


eee derek Debtors dct (VII of. 1990), Sr 33 and 347 Degrey of Small 
Cause Court; Calcutta, transferred Jor execution to Munsif's Court at Alipote 
Subsequent application to Debt Setilement Beard by debtor—Notice ismod 
under Sec. 34—Whethor decres-holder is entitled to procerd with execution— 
‘Sec. ‘95, tf applicable to pending cases-r Application for execution in frans- 
» Jerse Court wader Or. at, 7. 10 of Civi] Procedure Code (Act V of 1903), 
i^ an apêHeotien wyder Sec. 33 of Agrituftiral Debtors Act. ja 
: “A decree was obtained in the Squall Cause Court, Cgloutta, The decqes was 
transferred for execution to a Munsif's Court at Alippre and immovable property 
f the jodgment-debtor was attached. At the time. when the application for 
‘transfe; of the decre was entertained by the Court at Altpore, the judgment- 
debtor had not yet applied to the Debt Settlement Board. The jodgmént- 
debtor applied at a ‘later date and the execution proceeding pending before the 
"Munsif's Court at Alipore was stayed on reoelpt- of a notice under Sec. 34 of 
(Bengal Agricultural Debtors Act. The -Munalf stayed the proceedings, While the 
appeal against the order of the Munsif was pending an award was made by the 
,Debt Settlement Board, The question was yrhetbec in these circumstances the 
decree-hokder was entitled to proceed with the execution case 1 
-. Held, that in view of the provisions of sectiog 33 of the Bengal Agricultural 
Debtors Act, while the decres-holder is entitled ta execote the decree in the 
‘Coart of Small Causes, Calcutta, be cannot miake an application for execution in 
any Civil Court exoept in cases covered by provisions of Sub-sec. (5) of Beo, 29 
of the Act. " ot . ` 
Ja Gep, Miller & Co. Lid. v. Pabna Motor Service (1) dissented (rom... 
> Bat aa the judgment debtor in the present oase had not yet applied to the 
Debt Settlement Board at the time whea the application for execution was made 
to the transferee Court, section 33 of the Bengal Agricultural Debtors Act has no 
application. 
An application for execution under Or. 31, r. 10 of the Civil Procedure Code 
to the transferee Court is an application within the meaning of section 
33 of the Bengal Agricultural Debtors Act. 


Appeal by the Judgment-debtors. 
“Appeal from Appellate Order No. 22 of 1942, against the order of S. C, Ghose, 
Esq, Subordinate Judge, 3rd Additional Court, Altpore, dated the 3rd Decem- 


ber, 1941, reversing the order of S.C. Sen Gupta, Esq, Munsif, and Court, 
Alfpore, dated the goth June, 1941. 


(1) (1941) 45 C. W. N. gaa, 


Vor. 77.4 ees BIBB;CQURE, - 


- The material facts will appear from the judgment. >` , ^ , 
Mr. Shyama Charan Mitter for the Appellants. i : 
| Mre Prphas Chandra Mallik for the erpengent 5 
" Doo p o € APYe 
The judgment: of the Court was as follows ; mo 
This appeal is by the judgment-debtors. The’ eer 
obtained a decree in the Small Cause Court, Calcutta, against- the 
appellants father Sarat Chandra Pal for the price of goods supplied 
to his business The decree was transferred to the Court at Alipore., 
for execution and immoveable property of the, judgmentdebtor 
was attached. The usual sort of objections were taken by the. 
present ‘appellants and other relatives but they failed. In the 
meantime Sarat Chandre Pal applied to a Debt Settlement. Board 
and the execution proceedings were stayed on receipt of a notice 
under section 34 of the Bengal Agricultural Debtors Act on the 
soth April, 1939. On the and of April, 1941, the respondent 
applied to the Court with a prayer that the stay order be vacated. 
The judgment-debtor filed what amounts to an objection under 
section-47 of the Code of Civil Procedure to the effect that' the 
execution could not proceed on ‘various grounds. The Munsif 
allowed the’ objection and dismissed: thé execution case. "The 
decrée-holder appealed. While the appeal was pending the Board 
made an award. As the amount of the debt had been décteed by 
a Court it could not Le reduced by the Board’ without a flagrant 
violation of the law. It was, however, made payable in rọ instal-' 
ments On appeal the learned Subordinaté Judge set aside the 
the Munsif’s order and directed execution to proceed: ‘The’ 
jadgment-debtor appealed’ tp this Court. He died during thé- 
pendency of the appeal and his sons have been substituted im Bik 
, When the. Munsif deals viti the matter the notice ander section 
4 still emjoyed: whatever force it ever hadi It became spent, 
however; when the Board made the &ward- while the appeal was: 
pending. in the lower appellate Court. The only’ question: for! 
consideration now is whether thé respondent i is entitlet to proceed | 
wit his execution case ~ 
' The liability is undoubtedly a debt under the definition ofi æ; 
“debt” im section: 2(8) of the Act. Furthermore, under the- pro- - 
visions of section ao it is for the Board: to. determine whether the. 
liability isa debtor not... Fhe-Board undoubtedly had jurisdiction : 
to deal withthe matter and:has made an award by the terms of, 
which the debt is to be paid in 19 annual instalments. Under the 
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provisions of section a&-in case of default of ahy ' inbtilment: it’ thay 
be recovered as though’ itere a | blic’ 'deiind) “Under section 
Shii Kumar’ 28(2) the Certificite'Oditst may "allow the Jutigmenfd¥btor ‘time. 
Pur It'i$ “andoubtedly anomalous if the decree-holder can realise the 
Nit Motiinmad whole amount in these txebation ’ proceedings.’ 'Bat- the -existénce 
Hat Yeoub.”  ofañ andmaly cannot: deprive the dectee-holder of any right which 
xot be may have ufidet the law, ^ zo 073. 077 89 6 svan) tinder 
^" Ordinarily, ‘execution proceedings such aè these Would bé barréd^ 
urider the ‘provisions of séction’3§7' "But in? view! of thé’ définition! 
of "Civil Cóurt? in’section’a(6a) the decresowlunMer atécution is’! 
nota decree within the meaning of-thié section: Mr, Mitte?" how” 
over, contended that dé présetit iing are Gard tbt 
section 33. — 87 jp c een i A 
“That soc ion i lays ‘down “that no, Civil Court shali entertaih a 


application | against the debtor i ih réspect of any debt for" bos any 
amoünt i is payable i under an award except ‘in accordance’ wi th the 


erg 


lie 


| 


provisions of. sub-section (5). of section 39. The first Me to. 

be consideréd is whether the Coutt of the Münsi iy “a, Cit “Court 

within the meaning'of the section. oe. un Hr nur : 
5 : Kr wry í IM 


The learned Subordinate Judge relied upon, a decision «€ of mina. 
i the- case of, Geo. Miller & Co., Lid., v. Pabna, Motor , neraka 
(1). < That decision deals with a case under, section 34. pf, the Ant... 
Bat, I. see no reason:to suppose - that the term, ‘Civil Court’ has a, 
different (Meaning in section 33., After. further, consideration, I , 
have reached the conclusion that that decisio n was wropg fopa, 
reason which was not then under, consideration. : The only: point, 
then discussed was whether. the decree, bad beon passed by.g Civil, 
Court.,; ae oe E i n Th gob ct 
A further point, ae scans whether the Gourt of, the: 
Munsif now executing the decree i& a. Gourt within thé meaning 
of section 33; It is uddoubtedly a Court within the. definition of, -. 
section's (62). ‘Tt is prohibited from entertaining ay suit, applica-' 
tien’ or proceeding’ against the dectee in' respect, of this-debt.: The: 
fact that the liability is based on: a:decres.jby a Court which is‘ not 
a Court within the ‘definition of section a seems to me to. .beréally . 
irrelevant. ‘The trus position appeatk: ta.!be that, wilile the 
' respondent is iù this case“ entitled to executp the: decres in the" 
Court which passed it; he caniotiù view of the:provisions of-see-: 
tin’ 33 make any Application for execution’ in a -transferea Court’! 
which’ ig a Civil Court -within the- etic of keron v DE 
"Gy GN asta W we has Ta Un dun 


Voi. 7.1 - ' dn cout. 


‘other words, he must rémsih ‘contént with such seliat as he may 


Tt, thèrefote; becortie$ necéssary to conside? whether it tán be 
said that the Munsif in the Court at Alipore entertaiféd this 
application for execution in contravention to the provisions of sec- 
tion 33. 

In the first place, it is true that an application for transfer of 
the decree had to be made to the Small Cause Court. under section 
39 of the Code of Civil Procedure. But this does not work 
automatically. It is still necessary to make an application to the 
transferee Court under Order XXI, rule ro. In my judgment 
that would be an application within the meaning of section 33. 


‘I have, however, reached the opinion that section 33 has no 
application to pending cases. . Whéh fhe present application was 
entertained. the judgment-debtor had' not applied to the Debt 
Settlement Board and the bar under section 33 had not come in- 
to existence. Although future applications of this kind will be 
prohibited except under the provisions of section ag (5), there is no 
bar to the present application. 


Fot these, ieüsons Tam of opinión that, however anomalous 
it may be, the respondent is ‘entitled to go on with these pro- 


S 


It only remains to deal with the appellants’ plea of- estoppel. 
' Btiefiy, this js based on the alleged cóňduct of the decree-holder 
in connection with the proceedings before the Board. The learned 
Subordinate Judge refused to deal with it. Though it isa matter 
of the utmost importance, questions of fact are involved: and it 
is impossible to determine it without evidence. I merély ‘note 
that Mr. Mallik stated that his instructions: aré that the decreé- 
holder took no pert im the” proceedings anda never..accepted': the 


terms of the award. . He also stated that he would contend that the: 


appellants cannot rely on estoppel as they have thémselves failed to 
carry out their side of the alleged agreement. 

The result is that the ofder of the lower appellate Court direc: 
“ting execütióri fo pfoceed is set aside and tlic’ case is reminded to 
‘him in order that he may determine whether thé détréétoldér 
İs estopped from proceeding with the present exdcutidn’ case. If 
this is answered im the ‘affirmative, he ‘wilt dismiss the appeal’; 
if it is answered in the negative, he will allow the appeal and direct 


D 
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execution to proceed. The atttachment will remain in force. Both j 
sides wili be at liberty to adduce evidence. 


Costs in this Court will abide the result—hearing-feo two gold 
moburs, 


A, K. D.-6j; P. S. Case remanded. 
CIVIL REVISION 
Before Mr. Justice T. J. Y. Roxburgh and Mr. Justice 
; 4. L. Blank. 
SURUJMAL KESHAN 


T. 
‘BALIRAM PROSAD SHAH AND orgERs* 


Civil Procedure Code (Act V of 1908), sections, 115 & 151 and Order 9 rule g— 
Nen-appearance of Maintif.—Sui: dismissed for defaxli—Application under 
Order 9 rule 9—Suficieni cause not prowed—euti, if may be restored hy Court 
in exercise of inkerent power—High Court, if may go inte saka of 
existence of sufficient cuss in revision. 

A salt was dismissed for default under Order IX rule 8 of the Code of Civil 
Prodefure. On application by plaintiff the learned Judge found that ‘there was 
no eifüéfent tacse for non-appoaranco but ultimately restored the suit in exercise 
of Inherent power uhder section 15F of the Codes — ' ` $ 


Held, that where the Courts find that the fats do not justify interference under 
E ee ee one ee 
matter under section 151 of the Code. oe 


Case-law referred to. nr en 
' "Though tbe powers of the High Court under section 115 are wide enough to’ ` 


“allow ho High Com mold not go ato PO whether or not a certain 
cause was sufficient. 


K. B. Dutt v. Shamsuddin Shah Skahed (1) followed. i 
Application for Revision by Defendant under section 115 of the 


' Code of Civil Procedure. 


*Civii Rule No. 844 of 1943, against the order of the Special -Subordinate 
Judge of Assam Valley Districts, dated the 29th. March, 1943. 


. (1) (1930) 52 C. L, J. 524 -34.C. W. N. 439. 
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: 'Fhe' material facts-will üppéardrom the Judgment. 


"Dr. Sarat CRindra Batak, Messrs. Asin Pada ` Chaudhuri and 


Anil Kumar ‘Das Gupta Yor the Petitioner: 
Mesin. Amarendra 1 Wath Bose pad! Manmatha Nath L ( 7r) 


for Gigs Parle& po gatya cco age oto n7 
Hou fal Peal ibl EET Q€ ae Ve 
The judgment. pf the Cours wes as follows = pe DE 


.Boxburgh, Ji::—This Rple-hex been obtained. by the defen: 


dant Nd.:1,in-a anit before the Special Subordinate Judge, Assam . 


Valley, Districts;;and is againht.an:ondarpéssed by- him restoring a 

case against the defendants which was dismissed for’ default under. 
Order .IX,,rule.8. of the Code a Civil Procediire on the: 228 
Janey, 194354 — 07 s rs i 


‘Tn restoring ‘the také, the” learned Judge remarked, “So far as 
I bave seen thé pliiotifre had’ no sufficient cause that prevented 
them from appearing in Court on the oth Jabusry, 1943, but the 
statement in paragraph 8 of the written statement of the defendant 
No. ris ‘that the plaintiffs: are therefore entitled to recover only 
this defendant's share of Jinbitity under the morígage, and not the 
whole’ gemount ab claimed ;, he then further digcusses some points, 
in the written statement « of ‘defendant No. 1 and mentions that the 
claim of Ra. 0,000 was based on a mortgage “bond executed by 
defendant No. 1 and two others whose heirs were co-defendants 
with defendant No. I He remarks that the execution of the mor, 
gage deed was not denied “by defendant No, r, and the receipt of 
the consideration therein was also not denied, "and notes that the 
right to sue on the mortgage feed on the face ‘of ät concerned the 
plaintiff No. 1 at least, on the death of his father, and the question 


of the right. of the remaining three plaintiff to, sue was to be, 
decided on the merits. He then concludes, “In view of the said 


statements of the defendant No. 1 in. the para 8 of his written 
statement and for the ends of justice I grant the revival petition. 
The dismissal order is set aside and the guit is _Testored fo the 
file.” 


, 
x 


. Inthe order of dismissal passed on the’ m ee 1943, it 


40,04 fox ox ju $^ ie. uh * 


was stated :- “There was an issue as regards the’ plaintiffs! right to- 


sue as to-whom.(sic) basthe right-to realise the'" mortgage dues 
accrued. The -plaintifs have not discharded the, burden in this 
respect. The defence denies the claim of the suit which ` is there- 
fore dismissed with costs,” , 


- 
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Dr. Basak appearing on behalf of the petitioner contends on 
the authority: of three cases of this Court, Haridas Mukherjee v. 
Bijoy Krishna Das (1) ; È. B. Dutt v. Shamsuddin Shah Shaheb 
(2) and Serajul Hague v. Kashi AH Khairati. (3), (all cases 
binder Order IX, rülà 13 of the Code of Civil Pfótedüte) that the 
Court in exercising powers under Order IX, fule ġ of the Code 
of Civil Procédure cannot restore & casé if it does.not find that 
the ilem has, within thë tefms of that-fule, shown that “there 

wad ‘sufficient cause for his non-appearance When tbe. sult “was 
called on for hearing”. It is to be notibéd that the learned judge 
has not clearly and specifically found ‘that thé plaintiffs in the 
present chse hid not sufficient caüse. In one sentehca, th léerüéd 
Judge Has remarked that so faras he has séen there was no éuch 
cause and then Fe continues to deal with the merits of the cue 
itself and the matter of the defendant's written stetement. The 
learhed Judge appears to have allowed-the plaintiffs" prayer on 
soniéihat rather geitefal and vague grounds including the view 
that the cause shown was possibly inadequate ahd swithont clearly 
finding whether this was so of not. On the other hand, it is not 
very cleat as to what the learned judge intended by his discus- 
sin óf the written statement of the defendant No. 1. Under 
Order IX, rule 9 of the Code of Civil Procedure the Court shall 
if there is an admission by the defendant of the plaintiff’ claim 
maké a decree upon such admission. We do not think that in 
the presént case, the learned Judge really intended to take the 
written statement as amounting to an admission of the kind which 


“ should have properly compelled bim to- pass a decree, but the 


thatter is certainly somewhat obscure, and it may be that it was 
the learned Judge’s view that there wis such an admission, and 
if that be the case, his procedure in restoring the case. was 
obviously incotrect. If he clearly fourid that the plaihtiffs had no suf- 
dient chise fof non-appearance, he should have rejected the applica- 
tion fot restoration dnd had left it to the plaintiffs to apply to him to 
review the order passed by bim on the gth January, 1945, which ‘ 
subbeqtent itvestigation showed to have been incorrect. 

In so far as the order of restoration is passed under a vague 
mixture of reasohs;—pertly for reasons which are fot comnsidétation 
under Order. IX, rule 9 of the Code; and : partly for #éasoris.. which 
would justify action ui section guis paities have both 


` 0) (929) 34 C. Ww. N, 229, 
` (aj 1930) Sá C. E: J. $24 ; W. N. 419. 
(3) Ue AC LIS EE. W. N. 894. 


ec 


Vo. JA) — NE Hali digi 7 000 84$ 


- been put into sóme dificulües: ` If the ‘earned Judge. ‘had ‘clearly T. 
found that the plaintiffs had failed to show sufficient cause and. ^. 198, " 
had rejected their prayer on. ‘that ground, the plaintiffs would have Sesa! Keates 
had a right of appeal to this Court. which - eould consider the \ “case Bais sail 
on the merits and itself decide beth" the cause shown was, 

sufficient or not. if we are now under, our, powers under. section. NS 3. 
115 of the. Code of Civil Procedure ic^ set aside the order of 

restoration “merely « on ithe grund that - the Court below- bad .no 

Jurisdiction to exercisé its powers under: section asi of the Code. 

ina case like “the present, we shall i in effect, i be passing ‘the proper , 

order which the Court should have passed under Order | IX, rule 9 

on‘ findipg th ibat there, Was. nó. sufficient cause, but without, our- 

selves j going into the case on the merits. ft is true that our powers: 

under ise 115 of the Code are wide enough to allow us even 

ble that the case should go back for a proper, order, to be ANT 

by the Court below. Then'the parties may take their ‘remedy. 

accotding io law as arising out of the érdet «actually - passed. In, 

the event of ibe Trial Court refusing . 10, restore the case, it will be 4 

open to the plaintifs if they think fit and if they consider that 

the {Proper order that should Have been passed on the gth January, 

1943, was to pass a decree on the admission, of ‘the. defendant, to. 

move the' Court for a reyiew of the order, subject to, such. objections 

as the judgment-debtors(?) may make. iesu 


. As regafds the question of the Court's power andes Order IX 
rule 9 of the Code of Civil Procedure, wè respectfully agree with 
the views expressed in the cases cited and quoted above, It is : 
true that that these are all” cases under Order IX; tule 19: öf tha . 
Code, but the reasons given therein fd bdlding that mé’ Cotitts 
should not restore cases. under their fleged' ifhétefit powéth in dio 
that matter under section 151 of the Cade whete they find that 
the facts do not justify interference under rule 13 equally apply 
in cases under rule 9. We may point out that the facts in the 
present case are a good illustration ef -the difficulties arising where 
what may be called a bazy order is passed in restoring case with- : 
out a clear decision as to whether the case vis restord under rule 9 
or rule r3 as the case may be, or in the exercise of the inherent 
powers of the Court. In both the cases referred to before us in 
which the Allahabad High Court has taken a different view from 
this Court and in which the Bombay High Court has. followed 
the Allahabad : High Court orders of this character were passed. 
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We. refer to. Zalta Prasad v. Ram Karan (1) and Bilasrai 
Lazminarayan v. Cursondas Damodardas (2). Incidentally“ it may ' 
be pointed out that "the Allahabad High Court’ case follows a'. 
Madras case, Somayya v. Sudbamma (3), which ‘was subsequently 
overruled by a Full Bench of the Madras High Court in Neclaveni 
v. Narayana Reddi (4). We may also note that in A. B. Dutt v. 
Shamsuddin Skah Shakeb (5), Rankin, C. T. (as. he then was) 
pointed | out that the Court under section 115 of the Code of Civil 
Procedure, in that case, would not go' into ‘the question whether 
or not a.certain cause was sufficient.’ , That ‘case’ arose out of an 
order of a lawer appellate Court setting aside an order 'of the 
Trial ' Court refusing restoration, and no‘ question of an appeal 
inthe matter to the High Court could arise ds in the present 
case. 

The result is that this Rule is made absolute and the ‘case is 
remanded to'the lower Court for disposal of the application under 
Order IX, rule^g ‘of the Code of Civil Prodedure on the merits on 
the evidence already on the record. The Court will come to a clear 
finding one way or the other whether it considers’ or does ‘not 
consider'that there was a sufficient cause for the non-appesrance 
of the plaintifs on‘the gth January, 1943, and will restore the case’ 
or: reject. the: application accordingly. The petitioners are entitled 
to-their costs in this Court, hearing fee two gold mohurs. 

Let thé records be sent down without delay, ` 

Blank J. :—I agree. - l 

P EX ta | ` Rule made’ absolute : 
j S wo i Case : 


(1) (1912) L L. R, 54 Alli 426... a. dines ae y A 
(a) (1919) I. Le R.-44 Bom. 8a, Ps ni ud t, 
(3) (1903) I. L. R. 26 Mad. 599. i ; T 


(4) (1919) L L. R, 43 Mad. 94., a 
- £5) (1930) 5a C. L. J. 524; 34 C. WON, 419. $ 
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“Before Mr. Justice Ri C. Mitter and Mr. Justice Wk. 
NA. Khundkar. l 


MIDNAPORE ZEMINDARY ns LTD 
` D, : : 
' KUMAR CHANDRA SINGH DUDHURIA’ : a 
: E AND ANGTHEK. 


Bengal Tenancy Act (VIII of 1889), PUT (a), Proviso, added by Act 
XIII of 1939, if imposes additional burden on landlerd—Proviso, if appli- 
cable to ruit instituted before its insertien but pending on appeal at the 
date ef coming into force—Position of the Gangerin 1794 as shown in 


Calebroohe's map, if may be tahen to be the position at the time of decennial 


setilemani—Potia containing provision maslam mal morfe and conveying’ 
Torafs and additional lands, if precludes grantor: from claiming additional 


"$47 


rent for accreted land—' ‘Actual area”; if means original area together with ^ 


"o. accretions—Cioil Procedsive ‘Code ‘(Act V of 1908), Order 30, rule ^[2, if 


applicable te suit for assessment and recovery "ef. reni—Siaiement of objects 


and reasons in à Vill which ian dit yon eect bel 


ting the Act; 


Ths psi af tho vet Ganges fn a oertain locality in the year 1794, as - 


show in Colabercis ees oft Ur to to in the ` gente in 1789-90) the 
year of Decennial Settlement. - . - 

= Harasdas Acharjya Chowdkuri v. Sects af State for, India in Cowncil (1) 
referred to; JS 


By a patni patta not only oertain tarafs but also additional lands which hed ^ 


been added to the tarafs In or before the year of grant were demised, In the 
patni patta the expression used was maslam mai musafa (together with _ appen- 
dages and annexations) :,. wa 

Held, by the terms of the patta the diced id ed dies to his right to 
additional reat for lands which may be gained thereafter from rhe pablic domain 
and became attached 10 the lands of his permanently settled estate by furia! 
actio. 


Section 53 of tho Bengal Tenancy Asi EE era aay cen 
additional reat for lands acoreted to a tenure but provisions df- stion $a of the 
Bengal Teaanoy Act would-be a galde ia determining the question. 7 MC 

Rajendre Nath Roy v. Nanda Lal Grha Sarkar (1) followed. a 

The prow.so to sub-section (1) (a) of section 53 of the Bengal Tenancy Act 
inserted by Act KIT of 1939» [ Bengal Lodang (Second Amendment) Act, 


 *Appeal from Original Doares No. 95 of 1939) with Cromcohieckino; against 
the decree .of D. N. Pal Esq , Subordinate Jodge, Morshidabad, dated the &h 
June, 1938. “7 

(1) (191) 26 C. L. J. 590. P. C.) 

(1) (1914) 19 C. L, J. 595 ; 18 C. W. N. 1806, . 


Pebrnary, 11. 
D amban 
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1939] would apply to sults instituted in 1990, but still pending by reason of. 
appeal when the Proviso came into force having regard to the provision in the 
last part of section 3 sub-section (1) clause (a) of Act XIII of 1939, and the 
nature of the rules framed by Government under the section which are merely 

The proviso to section 52, -sub-section (1) (a) of the Bengal Tenancy Act ^ 
added by Act KIH of 1939, adds nothing to what had been laid down by 
decisions before the proviso was inserted. The-proviso lays no additional 
burden on the landlord beyond that, which, under the principles enunciated in 
the cases decided by the Court, he is already under. 


Accordingly where the landlord has already established the fact of accretion 


~* by dlluvion to'the lands held under him, he will be entitled to an increase of 


rent, provided he can show by requisite evidence that there has in fact been an 
wacaan la tha Ao area! gE the tania or: halding since the rent previously paid 
was settled. 

Case laws referred to, 

Order 20, rule 12 of the Civil Procedure Code does eee to a suit for 
assessment and recovery of additional rent. Accordingly a plaintiff i sucha 
suit cannot got a decree for arrpars of rent during the pendency of the suit 
and for a further period of three years immediately preceding the sult. 

Statement of objects and reasons relating toa Bill which subsequently 
became an Act, cannot be referred to, 

Krishna Ayyangar v. Nallagerwmal Pillai (1) followed, 

Per Kkwndhar, F. :—'"'Actual area" in Proviso to section $3 (1) (a) of the 
Bengal Tenancy Act, means, the area settled or supposed to be settled by 
the contract of tenancy. Eyery alluvial accretion would therefore be an 
Increase. 

Appeal.by Defendant No. 1. 

Suit for khas possession and mesne profits ; Mis aug for fair 
and equitable rent. . 

The material facts will appear from the judgment. 

"Messri. Atul’ Chandra Gupta and Birendra ‘Nath Sen Gupta 
for the Appellant. 

Messrs. Pramatka Nath Miller, Samarendra Krishna Deb and 

“Amiya Kumar Mukherjea fot the Plaintiff Respondents Nos. 1 to 4. 
Mr. Bansori Lal Sarkar for the Respondents Nos. 5 to 17. 

C. A. V. 

The judgment of the Court were, as follows m= 

R. C. Mitter, J. :—Perganah Goas, bearing Touzi No. 523 of the 
Murshidabad Collectorate, is a permanently settled estate. It - 
consists of twelve main divisions, called 4wddas. Each Awdda had 
many sub-divisions consisting of groups of villages called Tarafs. 


(1) (1919) L. R. 471.4. 33 ; d. L..R. 43 Mad. S50, 


oF 
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Raja Debi, Sinh: was thes KA the. aud ciis jus after — . Cmm. 
the Permanent Settlement: ; Raja Udmant Singh, Raja Debi Singh/s 154. 
nephew gòt by.inhéritánce 8 annas 3 gundas. odd’ share in the said - Mida pore -Zetals- 
estate. Ata partition -effected in.1830 with his co-sharers he got — £a C T. 
-six out of the:aforesaid twelve. &wédai exclusively to ihis share. ~~ Kumai Chandra 
Hudda Ikuri was one of those six Aw4das.. Kumar Ram Chandra. Sieh Dadharls. 
Bahadur succeéded:-him and continusd tabe the propriefor of R. C. Mitte. f. 
those six hüddas till 1850. when he sold .the same to John Watson EAT 
Laidly and James Dalrymple... 4 = zik ae: tos n7 i 
At about. the revenje PUN the navigable river. Ganges, io 

called Padma, flowed through Perganah Goas. The portion- 

the said Perganal. to the‘east-of ;the.river fell within the District x 

Rajshahi and the western portion within the District of. Murrhi- i > 
dabad. The revenue survey operations wera: completed .on-.tbe ! 
Rajshahi side in 1847—1848 and.on the Murshidabad :side -in 
1852—1853, and revenue survey maps were prepared at.those two 

periods respectively. A comparison of. the: two -sets of revenue 

survey maps would show that in. between 1847—-1848 and 1852— 55 

the river had shiíted';its;course to :some extent at thé relevant 

locality. After the.revenue survey of 1859-1853 the-river changed 

its course considerably:. In 1867-68 Government ‘made a Diara 

Survey. Asa resalt of that survey it-was--found- that a large drea 

which wis in the bed of river as it was: at the timedf the révénue 

survey of 1852—53 had became firm land,and a large area which was 

firm land'at.that time had submerged in the bed of the then 

flowing river. The land which according to the ‘opinion of-thé 

Diara authorities. had formed. since the said revenue survéy of 
1852—53 was made ‘into s, séparate estate, No. 514 of the Murshi- - 

dabad Collectorate, and was settled permanently -with-the proprie- 

tors of Touzi No.-523 John Watson Laidly and James Dalrymple 

on the 16th August 1870 at an anntal:revenue of Rs.-3177/r0/o, 

The said proprietors also got an abatement of revenue to the extent 

of Rs. 4030 for the lands of. Touzi.No. 523 which had then 
submerged in the bed.of the flowing river. On the 27th-of June 

1893 the succedsorsin-interest of John" Watson- Laidly and James 
Dalrymple sold their interest’ in both. the estates, Tousi Nos. 523 | 

and 51s, ‘to Rai Bodh-Singh Dudhoria and “Rai Bished Ghand | 5 
Dudhoria, the-ancéstors of the plaintiffs to this suit, : © <<. 7- i 

Hudda Ikuri coniprised many Tarafs. Qf those Taraf Ikuri, 

Taraf Udaynagore, Taraf Godagiri and Taref-Naktd: are material 

to the suit. On the 8th June 1814 Raja Udniant Singh granted a 
Mukarari'Mourasi settlement by the : potta:. Exhibit K. of a village 
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called Diara. Atarpara alas Chak Mathuranath appertaining to Taraf . 


:Udaynagore to Mathuranath Sarkar. Defendants Nos. 4 to 7 are at 


present the Mukarari Mourasdars. The Midnapore Zemindary 


-Company Limited (Hereafter called the Company) is in possession 


.of this village in -Darmukarari-Mourasi right- The: pCompany H 
defendant No. 1 iti the suit. 

. On the 8th June 1836 Kumar Ram ‘Chand: Bahadur settled in 
poe taluk. by the.potta Exhibit S.. the rest of-: Taraf Udaynagore 
and five villages of! Taraf Ikuri, called Hat Jelangi; to one Radha 
Ballay Mukherjee. -This patni. ank is now vested in .the 
Company. -:. 

. PRR E EN Kumat Bau Chand Bahadur settled in 


, pated taluk by two'separate pottas Taraf Godagari to two ladies, 
. Labangamunjuri Dassya and Radhamani Dassya. Each of the 


pottas comprised an‘undivided eight annas share in the said Taraf. 
-One.of the putni ‘pottes is on the record, Exhibit Q, but it is 
admitted by all the parties that the terms of the other potte were 
the sme... The succeasorsin-interest of. Labangamunjuri and 
Radbamani are defendants Nos. s and 3, and 4 to 7. respectively: 
On the .11th. May 1865 Labangamunjuris successors granted. a 
darpatni (Exhibit L), to Robert- Watson and on the 4th December 
1893 Radhamani's. successors ' granted a darpatni (Exhibit M) to 
Robert Watson & Company Limited. Both these darpatnis have 
now. vested in, the Company. ~ 

« :On the -gth November 1865. John. Watson Laidly and James 
Dalrymple settled in patni. taluk Taraf Nakra and the reat of 
"Taraf Ikuri,, except Hat Jelangi which had already been settled in 
patni by, Exhibit S in 1836, to Robegt Watson & Company by 
the potta Exhibit. s This patni has also need in the’ 
Company. 

The position : now. is hat the plaintiffs, the y Dudhorias, aro the 
solo proprietors, among others, of .Tarafs Ikuri, Udaynagore, 
Godagari and Nakra; -in -heir right as xemindars of Touzi No. 523. 
They are also the proprietors of Touzi No. 512.. The Company is 
the patnidar of. Tarafs, Udaynagore (except Chak Mathuranath), of 
Tarafs Ikuri and Nakra. It is the darmukarari-mourasidar of Chak 
Mathuranath under defendants Nos. 4 to 7 and darpatnidar of 
Taraf Godagari under the patnidars defendants Nos. a to 7. . 
' The case of the plaintiffs as made in the plaint is that -tho 
lands in suit appertain to: Tousi No. 512, the said estate, created 
in 1870, comprising the lands which had been added to Tomi 
No. 583 by alluvial formazion from the bed of the navigable river 
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Padma, and-to the said lands the Company or the other defendants, 
defendants a to 7, have no right, as their predecessors-in-interest 
had waived their rights. to the lands that had accreted to their 
respective tenures at the time of the creation of Touzi No. $1 
and that since then' the zemindars are in possession adversely to 
the tenure-holders.”- On this basis ‘they claim #4kas- possession . 
“and mesno pem mun they claim "fair and. equis 
rent. - 

Four written statements were - filed, one bs the Cami ‘ope 
by the Common Manager of the estate’ of defendants 4 to "and 
the other two by’ defendants 2,and “3 respectively. They are 
substantidlly of the sanie nature." The material defence is as 
follows :— 

(1) the lands Buone uk Toi i No. 519 are really ‘the ; landi 
of-Touzi No, 523 ‘reformed in situ. Hence the lands in suit ‘had 
been demised by the three patni pottas and the: mara mourasi 
potta ; D] 

(a) the-zemindars had always pence Fa lands as included in 
the patnis and the-mukurari mourasi;' - 

(3) the plaintiffs are estopped from saying that the lands in 
suit do not appertain to Touzi No: 523, even if-as a fact the 
lands òf Touzi- No. 512 mete diiseni from the lands of Tousi: 
No. 523 ; : 

(4) the plaintifis? claim as made in the plaint i is buried sd waiver 
and acquiescence. 

-. On these grounds they urged that the plaintiffs claim for khas 
posseasion or for fair and equitable rent is -not entertainable. The 
learned Subordinate Judge has overruled ali the above’ contentions. 
His findings dre'(1) that, éxcept for a small portion, the lands of 
Touxi No. 512.are not réformations in. siw of the lands of Touri 
No. 523, but are lands which had been gained from the public- 
domain and had accreted to-the lands of Touzi No. 323 ; (a) that 
1974 &créa out of the lands appertaining to Touzi No. 513. had 
accreted to the lands- of thè three -patnis and of the mukurari 


mourasi.; (3) that the ‘defendants cannot by reason of their: 
pleadings claim the same as’ accretions to their patnis ; (4) but! 


that they-had acquired in the said area tenancy interest under the 
plaintiffs by. reason: of adwérse possession ; (5) that the tenancy 
interest -so acquired is‘not of a permanent cha'acter ; (6) that 
there is no.substance in'the defence of estoppel, waiver and 


acquiescence ; (7) ‘that the: plaintiffs’ claim to assess sdditional- 
rent is not bárred by limitation and (8) that their claim to assess’ 
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rent on the lands that had_accrețed to Taraf Godagari is barred 
by res judicata, On these findings he has dismissed the plaintiffs’ 
claim for khas possession, but has decreed their claim for addi 
tional rent for all the accreted lands falling within the Touzi No. 
512, except forthe lands which had accreted to Taraf aapa 


, He left the determination of the amount of additional rent to later 


proceedings. Defendant No. 1 the Company, has preferred this 
appeal. There are cross-objections by the plaintiffs respondents. 

The learned Advocate appearing for the appellant does not 
raise before us the broad question, as raised in the lower Court, 
to the effect that the lands of Touzi No. 51a are but reformation 
in situ of the lands of Touzi No. 523. He says that for the 
purpose of this appeal, and this appeal only, we are to proceed on 
the finding of the learned Subordinate Judge that the river Padma 
was not at the time of the Decennial Settlement entirely outside 
Pargunah Goas, and that the bed of the said riveras flowing then 
had not been assessed to revenue and included in the permanently 
settled estate Touzi No. 523. After making these concessions 
and after abandoning the defence of estoppel he raises the following 
points only : 

(I) that out of the aforesaid area of 1974 acres, which the 
learned Subordinate Judg» has found to be accreted lands, 1198 
acres are really so, the rest, namely, 775 acres are the lands of 
Touzi No. 523 which has refor med in sifu. 

(II) that the defendants have patni interest in all the accretions 
by the terms of several patni pottas and that without the liability 
of paying additional rent over ani above the rents reserved in 
those pottas ; 

(III) that in any event the accreted. lands ought to be treated 
as accretions to the fa£wis by reason of the provuson of Bengal 


Regulation XI of 1825 ; 

(IV) that in that case the plaintiffs can impose additional rent 
for those lands only under the provisions of section 5a of the 
Bengal Tenancy Act. They cannot however succeed on that basis 
op the materials now on the record as they have failed to establish 
the necessary requirement of that section, and 

(V) the right to assess additional rent had been waived by d 
conduct of the plaintiffs and their predecessors-in-interest. — : 

The second and fourth points were noi urged in the lower 
Court by the defendants but we have allowed the learned Advocate 
for.the appellant to argue them. Our reason for entertaining the 
fourth point is that it arises in the form in which it has been 
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- argued by the learned Advocate for the appellant only afterthe . Corn. 
amendment of the Bengal Tenancy Act in 1939, an amendment 1943. 
which was made after the judgment -of the lower Court, and our 'Midnàpore - baer 


reason for entertaining the second point is -that -it depron mainly dary Co. Ltd. 


upon the construction of the several patni pottas. ; ‘Kumar ‘Chandra 
L As it was admitted before us by the appellant's aoa Siogh Dudhuria, 


that the bed of the flowing river Padma, asit was at the time of R.. C. Mitter, J. 
the Decennial Settlement of 1789-1790, had not been included in Ss 
the assets of the permanently settled estate No. 523, it is necessary 
to find where that river was at that time, for any ‘land formed 
since then out of that bed would not be the lands of Touzi No. 
523, but would either be Government property or accretion to 
Touxi No. 523 according to the manner of formation. On the 
case made the first hypothesis has to be excluded and those lands ` 
are to be treated.as accretions to Touzi No. 523. In the Diara 
proceedings of 1867-68 lands gained from the bed of the river 
Padma as shown in the Revenue Survey Map af 1852-53,- plus a 
strip of land, which was really outside that bed but was tsken by 
mistake by the Diara authorities to be a part of that bed was 
assessed to revenue and forned into Touzi No. 51a and was settled 
permanently with John Watson Laidly and James Dalrymple, the 
then proprietors of Touzi No. 523. The foundation of those 
Diara proceedings was'that the river bed had not been included 
in Touzi No. 523 at the Decennial Settlement of r789-9o which 
was made permanent in 1793. That assumed that the site of the 
river in 1789-90 was where it was at the time of the Revenue 
Survey in 1853-53. The learned Subordinate Judge. has also proces- 
ded on that basis, namely that the site of the river as at the time 
of the Revenue Survey was the site where it flowed in 1789-1790. 
The appellants, however, rely upon Mr. Colebrooke's map for the 
purpose of locating the position of the river Ganges at the time 
of the Decennial Settlement. The relevant portion of that map 
has been relaid by the commissioner on his map. - The accuracy 
of that relay work was challenged in the lower Court. That Court 
considered the matter in its otder No. 146 dated the 3rd February, 
1938, and accepted the commissioner’s work as correct. ` Before 
usthe parties have accepted the position thar Colebrooke's map 
can be relaid with reasonable accuracy and thar the commissioner 
has relaid it on his map with such accuracy. That portion of “the 
map where the river is shown flowing due south and then ita 
south easterly direction isthe portion material to the suit, 'Mr. 
Colebrooke made the survey in 1796-1797. From his map it appears 
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that in thé northern part of the relevant ‘portion there was no, " 
wppreciable change in the course of the river from 1794 to 1796- 


pore Zemin- 1797, butin the southern part there were frequent changes in that 


brief interval of time. In that part of his map he’ has shown the 
main channels of the river as it flowed in the year 1764; 1794, 
1795 and 1796-97. That portion of his map shows that upto 1764 
"the main channel was Jast to the east of the block of land marked 
‘ds “part of the island of Nipara". By 1794 the river had moved 
.westwarda and in 1794 the maid channel was just to the west of 
that block of land. The riverthen moved back eastwards, the 
.main channel up to May 1795 being a little to the east of the 
channel of 1764 anlin 1795-7, the year of his survey; the river 
-had moved further east. From theas íacis the learned Advocate 
for the appellant asks us to infer, as hs had asked. the learned 
Subordinate Judge; that in 1789-1799 tha main channel was where 
'itwasin t794. The learned Subordinvts Judge refused to draw 
“that inference on the ground that Colebrooke’s map shows that 
vthe river was shifting its course in that locality every yeat between 
.1794 and 1796-1797. We cannot agree with. the learned Sub- 
_otdinate Judge. In Haradas Acharfya Chomlhuri v. Secretary of 
State for India in Council (1), where position of the same erratic 
river, Ganges, at the time of the Decennial settlement was in 
‘question Lord Buckmaster made the following observations ;* 
"There remains the question of what part of this land, is to be 
assigned to the bed of the river, which is the property of the 
Government. It is a question of great difficulty. Rennel’s map 
-is undoubtedly, both owing to its difference in acale, to - the 
. different purpose of its preparation, and to the difficulty of assigning 
fixed points from which the survey was made, a map which it is 
` hard to incorporate into the survey of: 1859. And, again the vari- 
ability. of the river renders reliance. upon it difficult. As-has 
- been already said, their- Lordships are not, however, prepared to 
"= dispossess the appellants because of this difficulty. It may be 
. that any assumption that can now be made cannot be exact, but 
^ .some assumption is necessary. They think upon the whole that 
--the right course to follow is that taken by the surveyor of ex- 
perience to whom this matter was referred by the Subordinate 
Judge, namely, to adopt the position of the river as shown in 
Rennel's map, and to adopt that map as far as possible to the 
oonditions now known to exist". - The Judicial Committee of the 

. Privy Council, being alive to the fact that the river pa rested 


sash page Os cr feci n §90. (P. CJ) 
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- ‘uneasily on it bed took’ the pofition ‘of that river ii 1769-1795, 
the year of the: Decennial settlement, to be the same as in 1764, 
the year wien Major Rennel surveyed.” that’ part’ of the river. ‘We 
think these observations apply with genter force to the case be 
fore us, because we are: asked to Hold that the position of the 
river was where it was shown to be only four years later. We: 
therefore hold’ that -only the lands appearing oh the site of the 
channels of 1794 were not included in the permanently settled 
estate, Pergunah Goas, Touzi No. 523, but what was outside those 
channels was a part of that permanently settled esate. We do 
' not think that the Company is estópped by the judgment passed 
in Title Suit at of rgax | Ex. TT (a) J from saying that the river at 
‘the Decennial Settlement was at any place different from where if 
was at the time of the Revenus Survey. ; 
At fhe time of the conimissiorier's local investigation the 
plaintiffs pointed out the Tands in suit in sit Blocks, the total arep 
of which ‘came upto 22783.06 acres. "Thé commissioner relaid 
on liis map relevant portions of Colebrooke's map and the Revenus 
‘Survey maps of 1847-48" and 1859-53. Aui examination! of his 
map would show that the bet of the river as shown in Colebrooke's 
map ovérlapped in sore placer the bed of river E shown" in the 
revenue 'survey map of 1852-55. Hg records the result of hia 
findings at-page 163 of his report. The grea of thé disputed land 
‘appertaining to ~Touri No. 512 and falling inside Colebrooke’s 
river of 1794 was found to be 1414.94 acres. Ott of this gi arca 
of ar5.96 acres lad become land at the time of Revenue Si 
and the balance of rr98.98 acres was still in thw river bed th 
-The'area found within the-river be’ of the Revenus Survey was 
found ‘to’ bë 1974.05 acres: If the position of the fiver at the 
time of the: Decennia? Settlement! be taken to be where it ras dt 
the time-of the Revenue Survey then the grea’ of 197405 ücrek af 


‘land would be outside the permanently settled estate No. 543, bat . 


if the river of 1794 as sliown'in Colebrooke’s mip be tiken to be 


the position of the river at the time ‘of the Decennik! Sehlemehit ` 


‘theh’the’drea of 1414.94 acres’ of land would be outside the per- 
` mànetitly ‘settled estate No: 533 and this: ares to which thë- plair- 
' dffstiave title as‘ propristors of Toust No. gra would' be: ‘allbvial 
‘formation, i. €, lands added to Tousi' No. 543. As we’ have held 
that the'position-of tHerrivet at the'timy of Devenhial ` Settlement 
ought to-bêêtaken'to-be-where'it-wis'in 1794; this ares of YETESS 
acres‘ of the sujt lind Harto be taken’ asthe area’ riot cuipeiséd 
in Tousi No: 533: In' corhputing ti ara: at aa acres the 


“et 


brune 


EC) Mistery J. 
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commissioner, however, did not regard all chwrs shown in, 
Colebrooke’s map as affacked to the main land as part of the river 
bed. A look at Colebrooke’s map may justify the conclusion that 
at least some of those attached cwrs could not be regarded as 
part of the river bed, but it is difficult to say whether none of them 
could be regarded as part of the river bed. In the absence of 
any precise statement in his report it is difficult for us to say what 
churs shown in Colebrooke's map as attached to the main land was 
not taken by him in computing the area of the river bed. We 
must therefore remand the case to the learned Subordinate Judge 
for an enquiry on the point. He must consider whether any of 
the ckurss shown as attached to the main land in Colebrooke’s 
river map can be regarded as within the bed of the river. For 
coming to his conclusion he may examine the commissioner for 
the purpose of clearing up the last but one paragraph of his 
report as printed at page 162 of Part I of the paper book. If he 
finds that any one of those cwrs or portion thereof isto be taken 
as part of the river bed of 1794 he would ask the commissioner 
to compute the area thereof, or so much of the area thereof as 
fell within the ambit of Touzi No. 512, and add the same to the 
‘area of 1414.94 acres, and treat the total as land not part of Touzi 
No. 525 but as &dded thereto by process of gradual accretion. 
The area which had arisen from the bed of the river Jelangi will 
also have to be taken into account and added to the said figure. 
The finding of the learned Subordinate Judge that 1974.05 acres 
of land which was in the Revenue Survey river bed is the area 
outside the permanently settled estate No. 523 is set aside. 

' IL- The second point raised by, the appellants’ Advocate 
involves the construction of the three patni pottas Ex. S dated 
8th April, 1836, Ex. Q dated a8th June, 1841-and Ex. Ma dated 
sth November, 1865. They are printed at page 148 of Part II, 


Vol. I of the paper book of Appeal from Origins] Decree. No. 95 


of 1934, page 19 of Part II, Vol. I of the paper book of Appeal 


: from Original Decree’ No. 95 of 1939 and page 154 of Part H, 


Vol, I of the paper, | book of Appeal from Original Decree No. 95 
of 1934 respectively. By Ex. S dated the 8th April, 1836, Kumar 


‘Ram Chand Bahadur settled in patni two groups of property: 


(1), Taraf Udaynagore (excluding the indigo factory ) together 
with excess land ata rental of Rs. 1852-o-11 and (a) Hat Jelangi 
appertaining to Taraf Tkuri together with excess land at the rental 
of Rs 1201-0-0, The total rent of the patni was thus -fixed at 
Ra. 3053-0-11. The potta further provided that if rent was not 
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. paid according to the Kiste, the arrears together with interest 
would be recovered by sale of the Mekals with excess ‘land. The 
phrase in the original which has ‘been translated as “together 
with excess land” “is Maslam Mai Mutafa. The word muzafa or 
mujaffa means appendage or annexation. (Wilson's Glossary, page, 
35r under the heading “ Mujafatjama,). The premises which 


were demised by the potta at the annual rent of Rs. 3053-0-11. 


were not only the Tarafs, that is the lands of Touzi No. 523 but 
also additional lands which had been added to the Tarafs in'or 
before the year of the grant: In our opinion however, by the 
terms of the potta the zeminder did not give up his rightto addi- 
tional rent for lands which may be gained thereafter from the 
public domain and become attached to the lands of his permanently 
settled estate No. 523 and of’ the patni by fluvial action. The 
Company cannot therefore succeed on this point unless it cah 
establish the fact that there were in existence in 1836 lands which 
had been gained from the river as it ‘flowed at the time of the 
Decennial Settlement: and which had become attached to Taraf 
Udaynagore or Hat Jelangi, and where those added lands were. 
Unlessit can prove these facts and establish that the lands in 


- 


suit wholly or in part correspond to or overlap those “excess 7 


lands" it is not entitled to succeed. There is no evidence on the 
record by which’ the Sampang has discharged or can ‘discharge 
that burden. 

Ex. Q, the patni potta of 1841 ‘contains similar terms as Ex. S, 
the potta of 1836. So that observations which we have made 
above are equally applicable to this potta. The Company cannot’ 


resist tbe plaintiffs's claim fpr additional rent on this ground for 


such portions of the lands in suit which have been gained from 
the river of the Decennial Settlement and have been added tó 
the lands of Taraf Udaynagore, Hat Jelangi or Taraf Godagari. 


Ex. M a, the patni potta of 1865, however, stands on a different 


footing. By that potta John Watson Laidly and James Dalrymple, 


thethen proprietors of Touzi No. 523, granted a patni to Robert ` 
Watson of Co. of Taraf Nakra and parts of Taraf Ikuri, apper- ` 


_ taining to Hudda Ikuri together with excess land (Mia Murafat) 
- with certain exceptions at an annual rent of Rs. 5483- 5-1. The 
potta contains'a further clause which runs thus : 

*Alluvion or diluvion etc. shall be yours. Never on any account 
whatsoever shall your or your heirs or your representatives be 
competent to claim any reduction of rent, howsoever sinall, and we 
and our heirs ane representatives shall not on any account be ‘entitled 
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to.demand any additional rent-over and above the fixed rent ; if 
done it will be rejected”. 

‘In Mr. Jones’ robakari (Ex. 4 on the basis of which Touzi 
No. 512 was created and settled with John Watson Laidly and 
James Dalrymple, there is a tabular statement (page 138 Vol. I 
Past II of the paper book of Appeal No. 95 of 1939) which gives 
the time of formation of the lands which had accreted to the villages 
of Taraf Nakra and which were included in Touzi No. 512. The 
identity of those lands with a part of the land in suit can be 
established as the Diara map ọf 1867-1868 has been relaid by the 
commissjoner, but eyen that is not necessary, for by the potta 
the zemindars not only demised the accreted lands which had 
then come into existence at the rent fixed in the potta but gaye 
up their right to $ssess rent in respect of accretions that may 
occur in futgre. The claim of the plaintiffs for additional rent 
for those lands which can be regarded as accretions to Taraf Nakra 
and Taraf Ikuri (excluding Hat Jelangi) as demised by the said 
potta of 1865 myst fail. The position and area thereof must be 
determined by the lower Court and we remand the case to the 
lower Court for that purpose also. The lower Court may, if it 
thinks necessary, require the commissioner to depict the same on 
his map and submit a report as to its area. 

IIJ. The learned Subordinate Judge has dismissed the plaintiffs’ 
claim for Khas possession on the finding that since 1870, when 
Toux No. 532 was created and settled with the proprietors of 
Tousi No. 523, the patnidars, who were the Company's predecessors- 
in-interest, and not the proprietors were in possession for more than 
twelve years. That finding has not been challenged before us. On 
that finding he held that the Company's predecessors-in-interest had 
acquired the interest of tenants by adverse possession. He however 
held that the Company was precluded by reason of its pleadings 
from claiming patni rights. We do not think that this part of his 
judgment is correct. The plaint proceeds on the footing, and that is 
also established by Mr. Jones’ Robakari, (Exhibit 4 Part II, Vol. I 
page 131 at pages 137 and 143 of the paper book of Appeal No. 95 
of 1939) that the lands of Touzi No. 512 were contiguous accre- 
tions to the lands of Tonzi No. 523. Such portions of the lands of 
Tour No. 512 which were attached to the lands of the patnis 
would therefore be increments to the patnis and the patnidars . 
would acquire the right to possess them as patnidars under 
section 4 of Regulation XI of 1825. To get rid of the rights thus 
conferred on them by the said Regulation the plaintifis pleaded (r) 
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that the patnidars at the time of creation of Touzi No. 512 waived 
their rights and (2) that their right as patnidars had been extin- 


359 
Ciz. 


T 


guished by adverse possession on the pert of the zemindars ever Mc 


since the creation of Touzi No. 512. The last mentioned grotnd 
has failed on the unchallenged findings of the learned Subordinatet 
Judge and no evidence has been adduced by the plaintiffs in suppor 


of their first mentioned ground. In fact the finding of possession in — 


favour of the Company's predecessors since 1870 negative the casa 
of the plaintiffs that in 1879 or so the patnidars had waived their 
rights which Regulation XI of 1825 had conferred on them. In 
these circumstances we do not think that the learned. Subordinate 
Judge was right in negativing the Company’s right to hold such 
portions of the lands which were not portion of Touzi No. 523 but 


were of Touzi No. 512 and which had been attached to their patni, 


tenures as patnidars. We do not see how the Company can be 
denied that right by reason of its written statement, when the 
plaintiffs have thémselves failed to substantiate the special plea 
taken by them in their plaint in order to defeat the right to the 
Company acquired under section 4 of Regulation XI of 1845. We 
accordingly give effect to the third contention of the anes 
advocate. 

We remand the chse ih order that the learfied Subordinate judg 
may specify separately the lands and the areas which have adcteted 


to each of the patnis and to the mukatari mourasi of Chak Mathura- 


nath in order to determine the amount of additional rent. 

IV. Under the second provision to section 4 clause (1) of 
Regulation’ XI of 1825, as it was originally -enacted; additional rent 
on land gained by a subordinate tenure from the public domain by 


accession could be imposed by thé superior landlord only if the: 


right to additional rent was given to the superior landlord by 
established usage ot by the terms of the engagement with the 
subordinate tenure-holder. That proviso of the Regulation was, 
however, repealed by section 2 (1) of the Bengal Tenancy Act as 
enacted in 1885. The effect of that repeal and the enactment of 
section 52 of the Bengal Tenancy Act was considered in the case of 
Baidya Nath Roy v. Nanda Lal Gukw Sarkar (1). It wea held that 


by reason of the fifth clause of section 4 of the Regulation XI, which 


was not repealed, the right and obligation of the parties in respect 
ofaclaim to additional.rent for lands accreted to & tenure must 
be determined according to the general one vaya 


(1) (1914) 19 C. L J. 595; 18 C. Wi N. 1206,77 
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justice, and that for the purpose of finding out those general 
principles of equity and justice recourse may be had to the provi- 
sions of section 52 of ths Bengal Tenancy Act. We agree with that 
decision. Section 52 of the Bengal Tenancy Act would not 
in terms apply to such a case but would be a guide. ' 

At the tims when judgment was pronounced by the lower Court 
in. the case which is before us in appeal section 5a of the Bengal 
Tenancy Act was in a different form. The proviso to section 52 
sub-section (1) clause (a) as well as other provisions were introduced 
by Bengal Act 13 of 1939. The effect of the phrase “ in excess of 
the area for which rent had been previously peid " occurring in 
section 52 sub-section (1) clause (a) before the amendment of 1939 
has been considered ina number of cases. The first important 
case on the point is Gouri Pattra v. Reíly (1). - It was said in that 
case that where the superior landlord claims. additional rent two 
questions have to be determined. It must be first determined what 
was the area for which rent was being paid. To determine that 
question the provision of sub-section 2 of section 52 would be very 
much relevant. The second question would be: " Are the land 
held by the tenant in excess of such lands.” To discharge that 
burden, which is on the superior landlord, he must prove that there 
has been either (i) some encroachment by the tenant or (ii) some 
alluvial increment or (iii) that the previous settlement was made on 
the basis of a measurement and the rate of rent was applied to 
the area then determined, while on a fresh measurement made by 
the same length of measure the area is greater. Sub-section (6) 
which was added after Gowri Patira’s case (1): raises a presumption 
in favour of the landlord in the circumstances mentioned therein 
in the 3rd cage noticed above. Sub-section 5 which was also added 
after Gouri Paitra’s case (1) has not, however, the effect of modifying 
that part of the decision in Gouri Pattra’s case (1) which we have 
summarised above [Rajkumar Pratap Sahay v. Ram Lal Singh (2)]. 
If the original letting was not with reference to area at all but wasa 
letting at a consolidated rent for lands within specified boundaries— 
that is to say, either a block of land within boundaries specified or 
a village or group of villages by name, which comes to the same 
thing, no additional rent can be imposed unless the landlord proves, 
that the tenant is possessing lands outside those boundaries has 
either overstepped the boundaries or is possessing alluvial accretion 
which had been added since the original letting or the last adjust- 


(1) (1892) I. L- R. 90 Calo. 579. 
(a ) 997) 5 C. L, J. 538. 
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ment of rent, as the case may be. It is unnecessary for us to refer 
to other reported decisions, which are many in number. Two of 
such decisions are Dhrupad Chandra Koley v. Hari Nath Sinka (1) 
and Manindra Chandra Nandi v. Kaulat Shaik (2) which contain a 
useful review of the important cases beginning from Gouri Pattra’s 
case (3). Apart from the proviso to section 5a, sub-section (r), 
clause (a), which was introduced by the Amending Act 13 of 1939, 
the position is clear. As the plaintiffs have established that a 
portion of the lands in suit is alluvial accretion, they are entitled 
to additional rent for the same under section 52 of the Tenancy. Act 
as it stood before 1939. The exact quantity of alluvial accretion 
has not been determined, but will have to be determined, if we hold 
that the plaintiffs are still entitled to succeed inspite of that 
proviso. 
The queslion therefore to be considered now are two in number 
(1) whether that proviso applies, seeing that it came into force after 
the institution of the suit and after the judgment of the lows Com 
and (2) what isthe effect of that proviso. š 
In dealing with the first point we shall assume that the saidt 
proviso requires the landlord to prove more than what he was 
required to do before it was enacted in order to-get additional rent 
for alluvial accretions to the tenure. In that view -the said proviso 
would prejudicially impair his right to impose additional rent. 
On general principles, unless the legislature had provided otherwise, 
the proviso would not have had retrospective effect oz would not 
have governed pending actions and we would have‘ no right, on 
the ground of the said proviso, to. disturb the decision of.the Court, 
if it was correctly arrived at on the law as it stood on the date of 
that decision [Zw re. Joseph Suche & . Co. Limited (4) ; Maharaja 
Bir Bikram Kishore Manikya Bahadur v. Rajjab Ali (5) and Srigati 
Chandra De v. Kailash Chandra Jana (6)|. The question therefore 
narrows down to the point as to whether the legislature has expressed 
itself otherwise. In our opinion it has, and the relevant provision is 
in the last part of section 3 sub-section (1) clause (a) of Act XIII of 
1939. This suit though instituted in the year 1930 was still pending by 
reason of the appeal before us at the date when the said Act came 


(1) (1915) 22 C. W., N. 827. 

(2) (1923) I. L. R: 50 Calo. 957. 
* (3) (1892) I. L. R. 20 Cale, 579. 

(4) (1875) L. R. 1 Ch. D. 48. 

(5) (1929) 33 C. W. N. 1156. 

(6) (1936) 40 C. W. N. 986. 
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into-force, The rules framed by the Local Government (‘conditions 
prescribed’) under that section are embodied in Revenue Depart- 
ment Notificatlon No. 6349 L. R. dated the s4th June 1940 and 
have been published in Part I of the Calcutta Gazette of. the 27th 
June rg40. Those rules are rules of procedure only. We accord- 
ingly hold that the appellant is entitled to rely upon the said proviso. 
This view is in accordance with the view expressed in Nur Ahmad v. 
Rasik Chandra Makajas (1), 

The next question concerns the interpretation of the proviso. . 
‘Fhe learned Advocate for the appellant submits that whereas before 
that proviso was introduced into the statute the landlord was 
entitled to additional rent as soon as he proved alluvial accretion 
to the tenure, he is not so entitled after the proviso had been 
inserted by merely proving that there has been alluvial accretion, 
and even by precisely locating the accretion. He says -that the - 
landlord must prove further what the area was at the time of letting 
O* af tbe time of the.last adjustment of rent, and that the area of 
the land of the tenure including the accreted portion possessed. by 
the tenant at the-date of the suit must be measured. If on a com- 


. parison of the two areas there is an excess, then and themonly the 


landlord.would be entitled to additional rent, otherwise not. His 
contention comes to this that even if the landlord proves accretion 
.in. one part but there had been diluvion.in another part of thé 
„tenancy. and the area diluvinted be either equal to or more than 
the arez-accreted the landlord's suit for additional rent must be 


“dismissed. If this contention be accepted, the case would have 


to be remanded for further enquiry. We cannot however accept 
-this interpretation. . 

` In the earlier part of our judgment we have: referred to some 
leading cases on'section 55 asit was before 1939. The cases were 
of two types: (1) where the tenant had not overstepped the boun- 
dearies- of the demised premises, or where there had been no 
alluvial accretion, and (2) where he had either overstepped the 
boundaries or where lands had been added to his tenancy by 
‘fluvial action. In the first class of cases, of which Gowri Pattra’s 
case (2) and Manindm Chandra Nandi’s (3) case are types it was 
laid down that the landlord cannot succeed by merely proving that 
area in the possession of the tenant at the date, of his.suit is more 
than the area as stated in the lease or in the collection papers of 


(1) (1940) 44 C. W. N. 780. 
(a) (1892) L L. R. 20 Calo. 597. 
(3) (1923) I. L. R. 50 Cals, 957. 


.ment he draws our attention to the “Objects and reasons” given 


Vou. 77.] . HGH COURT... - i $63 
AN f Civit 
elandlord. He must prove that-by measurement by the same gehe 
standard or measure there had in fact and in reality been an in- 1943. : 
crease. The learned Advocate for the respondent argues that - Midnapore Zemin- 
the proviso applies to cases falling within the first class and not to” pereo Ltd, 


cases falli ithin the second class; F ing hi tu- Kuter Chandra 
ng within the n or supporting his argu Ken iis 


for the Bill-which was subsequently enacted as Actis of 1939. F.C. Mitter, J. 
The Bill as introduced is published at page 9 of Part IV A of the oA 
Calcutta Gazette of the and February, 1939. In the “Objects and 

Reasons" which appear at page ro it is definitely stated that “it 

is not intended that a landlord should be debarred from obtaining: - 
additional rent for additional-area which in fact exists owing to 

gradual encroachment on his Asamar land or on neighbouring 

plots”, and that the Bill if enacted into law “will not’ debar the 

case where adcitional area has been gained through alluvial action 

or the drying up of swampy ground contiguous to å tenure or 
holding". He further argues that “the Objects and Reasons” stated ; 

by-the member moving a Bill can be referred to and be used for: 
construing the Act. For supporting this proposition he refers us 

to the decision of the Federal Court in Ja re C. P and Berar Motor : : 
Spirit Taxation Act (1),, where for the purpose of construing “the” 

words used in item No. 48 of List II of the seventh schedule of 

the Government of India Act, 1935, the White Paper and the report 

of the Joint Select Committee were referred to as historical facts, 

and Gwyer C. J. observed that their relation to the Constitution 

Act (the Government of India, 1935) waga matter ‘of. common 1 
knowledge to which the Court was entitled to refer. Whatever ` 


` may be the effect of that passage, and we do not understand it in the i 


same way-as the leamed - Advocate . for the: respondents does, we 
are bound to follow the principles laid down by the Judicial Com- , 
mittee in Krishna Ayyangar v. Nallaperumal Pillai (2). At page 
42 of the report Vicount Finlay observed thus : | 

“The question is, what does the explanation mean ? No state- . 
ment made on the introduction of the measure or its discussion 
can be looked at as affording any guidence as to the meaning of 
the words”. We accordingly exclude from our consideration 
the “objects and reasons” of the Bill as stated by the member ' 
moving the Bill On the matter -of construction, however, we do 
not agree with the contention of the learned Advocate appearing 
for the appellant. Tn our judgment the proviso has added nothing ^ 

(1) (1939) 1 F. C,R.18; 3C. W. NN IF. C., 

(a) (1919) L. R. 47 I. A. a3; 1. L. R. 43 Mad. $50. 
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“more to what had been laid down by judicial decisions in the’ 
"first class of cases referred to above, For the purpose of settling 
. "poesible dodbts and controversies on the- question the legislature 


has given effect to what had been leid down in those decisions. 
This contention does not Isad to any hardship for if in the second 


“class of cases there had been diluvion in other parts of the hold- 


ing.of tenure, the tenant has his remedy provided for in clause (b) 
of sub-section (1) of section 52. Ina case where & parce! of land 
defined by boundaries or otherwise, as in the case before us, either 
without the area being mentioned-in the lease or the area being 
only approximately stated has been demised, the excess is still 
proved when the landlord proves that lands outside the said defined 
parcel is in possession of his tenant. We accordingly prermila this 
point urged by the appellant Company. 

V. Although the point of waiver was formulated by the 
appellant's advocate at his opening and pursued for some time it was 
ultimately given up. We do not further think that there are suff- 
cient materials on the record to support it. Waiver is the abandon- 
ment by conduct of a known right. It is an implied agreement not, 
to-exercize legal rights. The fact that the landlord had not chosen -> 
to claim additional rent for so many years cannot inthe circum- 
stances of this case amount to waiver of his right to additional rent. 
The larids were char lands and the river was frequently changing its 
course. . The statement in the application of Rai Bodh Singh 
Dhudhuria and Rai Bishen Chandra Dhudhuria of the sth May, 
1904 to the Deputy Collector (Additional: paper book of Appeal 
No..95 of 1934) and the cess returns Exhibit CC and Exhibit CC(1) _ 
filed by them on the 6th September fgo4 and sth March 1907 
(page 730 of Part II, Vol. II and page 428 of Part II, Vol. I of 
the:said-paper book) militates aga inbt the case of waiver. We over- 
rule this point- also. 

The learned Advocate for the respondents, in urging the cross- 
objections has challenged the learned Subordinate Judge's finding 
on res judicata, We have already stated in the first part of out 
judgment that in 1841 two patni taluks, each in respect of an 
undivided half share of Taraf Godagari, had been granted to 
Labsngamanjuri Dassya and Radhamoni Dassya respectively by 
the then proprietor to Touxi No. 523, namely Kumar Ramchand 
Bahadur, ‘dnd that in May 1865 Robert Watson’ bad acquired the 
patni of. Labangamanjuri, the other patni, ‘namely, that of Radha- 
moni, being acquired by Robert. Watson & Company: Limited in 
1893. The proprietary interest dm Togar No. 523 had been acquired 
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by John Watson Laidly and James Dalrymple in 1850 and continued 
to be held by them and their legal representatives till 1893 “when 
the plaintiffs’ ancestors acquired the kame. Up to 1893 théy Were 
also proprietors of Touzi No. $12. Inthe year 1878 or&o John 
Watson Laidly and James Dalrymple instituted a suit agdinst the 
patnidar Gour Gobinda Sarkar, who was successor-in-interest of 
Radhamoni Dassya. In the suit they claimed’ additional "reni for 
the area appertaining to Touzi' No. 51a that bad accreted‘ to the 
said patni, That sujt was dismissed by all the Coutts. "The Judg- 
mentg of the trial Court, of the first appellate Court and of the 
High Court are respectively Exhibit TT (9), TT (8) and TT (6). 
They.ate printed at pages 170, 173 and 177 of Part II, Vol. I of 
‘thé paper book of Appeal No. 95 of 1939. The decision of the 
High Court in that suit is res judicata between the plaintiff's as 
successors-in-interes t of. John Watson Laidly and James Dalrymple 
and the defendants No. 4 to 7 as the successors-in-interest of Gour 
Gobinda Sarkar. But we fail to see how that decision operates as res 
judicata against the plaintiffs and in favour of defendants Nos; aand 3 
the succeasors-in-interest of Labangamunjari. . Their predecessòrs- 
in-interest were not parties to that suit. We, therefore, het aside 

the finding of the learned Subordinate Judge to that extet. The 
plaintiffs would not be entitled: to get additional rent in respect. of 
half share.of the lands of Touzi No. 512° which have accreted to 
‘Taraf Godagori, but would be entitled to additional rent in respect 
of the other half share of those lands which belong to feridahts 
Nos. 2 and 3 as patnidars. 

A further question has been raised by the sêngkan deni Advocate 
as to the period of time for which arrears of additional reht is to'be 
decreed. He says that his clients would not only be entitled toa 
decree for three years immediately preceding thé suit but for the 
period during which thé suit wis pending and for a further petiod of 
three years after the decree. In support of bis contention he relies 
upon Order a0 Rule 12 of the Code of Civil Procedure. We cáribot 
accept his contention. The decree would be for three yeats only 
and up to the institution of the suit together with interest. - 

That is the prayer in the plaint. There is no prayer for the 
period of the suit and thereafter. Moreover, wé caünot givd effect 
to the contention of the learned Advocate for the respondents that 
his clients are entitled to get a decree for arrgars of rent during the 

pendency of the suit and for a fuyther period of thype years, as we 
cannot accept his contention 3. tot the applicability of Order ao 
Rule 13 of the Code of Civil oir to & suit- foy Assessment and 
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recovery of additional rent. In our judgment thé terms of clause (c) 
of sub-rule (1) of thet rule make it clear that that rule contemplates 


 &nenquiry into mesne profits only, for the enquiry is limited to one 
, of three periods of time, which is the shortest. The period of 
. three years mentioned there is only an alternative to the other 
.-two periods mentioned therein, each of which contemplates cessor 


of possession by the defendant, which cannot occur in a case- for 


. assessment of, rent in respect of: lands added to a tenure, as in the 


case before us, for the possession of the Company and of defendants 


. Nos. 1 to 7 cannot be disturbed aga result of the decree. as they 


would be entitled to continue, in possession as patnidars ‘dnd 


. mukarari monrasidars in respect of the lands of Touzi No. 512 


which had accreted to the as// lands of their patnis and mwAarari 
meourasi and for which additional rent would have to be assessed and 


| pid >o > 2 E, - 


- , The- result is that the appeal and the cross-objections are allowed 


. in part to the extent indicated abovecand the case is remanded to 
. to the lower Court for carrying out the directions contained in our 
. judgment. That Court would assess, additional rent separately in 


respect of each of the two patnis in respect of which we have held 
that the plaintiffs have right to additional rent for lands accreted 


. to them, namely, of the patni created on the 8th April 1856' in 


favour of Radhaballay Mukherjee and the patni created on the 
s8th June 1841 in favoor of Labangamunjari Dassi. He is also 
to assess additional rent in respect of the lands that had accreted 
to the mokarari mouarasi tenure Chak Mathuranath. The decrees for 
arrears of rent in respect of . those two patnis would be against the 


Company. and defendants Nos. 2 and 3 respectively and the decree 


E 


for arrears of rent in respect of Chak Mathuranath would be against 
defendants Nos. 4 to 7. The appellant Company would get from the 
plaintiffs respondents the coats of Part I of the paper book of appeal 
No. 95 of 1939, the costs of one-tenth of the court fee paid on the 
memorandum of appeal and the costs of service of the notices of 
the appeal on them, the plaintiffs respondents. The parties would 


` themselves bear the other costs of the appeal. The order for costs as 


made by the lower Court would stand. The costs after remand 


_ would be in the discretion of ‘the lower Court. 


Khundkar, J. :—I agree, but desire to add a few words abont 
the fourth point raised by the learned Advocate for the appel- 


- lants. His fourth argument was that if the plaintiffs have the 


-right to impose additional rent-on lands which are accretions to 


. the patnis, they can do so only in conformity with section 53 of ‘the 


. 
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-Bengal Tenancy Act, but that they have failed in ibn suit to satisfy 
the requirements of that section. . 

We have to refer to Regulation XI of us section 4, eins the 
First which is as follows : : 

“When land may be gained by gradual accession, soin from 
the recess of a river or of the sea, it shall be considered an incre- 
ment to the tenure of the person to’ whose land or estste it is thus 
annexed whether such land or estate be held immediately from the 
Crown by a Zamindar or other superior laudlord, or as a subor- 
dinate tenure by any description of under-tenant whatever : 

Provided that the increment of land thus obtained shall not 
entitle the person in possession of the estate or tenure to which 
the land may be annexed to a right of property or permanent in- 
terest therein beyond that possessed by him in the estate or tenure 
to which the land may be annexed, and shall not in any case be 
' understood to exempt the holder of it from the payment to the 
Crown of any assessment-for the public revenue to which it.may be 
liable under the provisions of Regulation II, 18:9, or of any other 
Regulation in force”, 

The second proviso to the above clause was in these terms : 

- “Nor, if annexed to a subordinate tenure held under a superior 
landbolder, shall the under-tenant, whether a AAwdashast miyat, hold- 
` ing a movrusi istimrari tenure nt a fixed rate of rent per &gÀa, or any 
other description of under-tenant liable by his engagements, or 
by established usage, to an increase of rent for the land annexed 
to his tenure by alluvion, be contidered exempt from the payment of 
any increase of rent to which he may justly liable”. 

This proviso was reptaled by sections (1) of the Bengal 
Tehancy Act, 1885 (Act VIII of 1885). In Baidyanath Roy v. 
` Nandalal Guka Sarkar (1) it was held that the second proviso 
' to clause (1) of section 4 of Regulation XI of 1825 was omitted 
because provision was made in section 52 of the Bengal Tenancy 
` ‘Act for the ascertainment of additional rent for additional land in 
the occupation of the tenant. It was further held that though the 
` terms of section 52 were not directly applicable in that case the Court 
"Was bound under clause (5) of section 4 of the Regulation to be 
' guided by the best evidence obtainable of established local usage, 

and failing such evidence, by general principles of equity and 
justice. As I read this decision, section 52 of the Mice: Tenancy 
Act may be looked at for guidance. 


T 


(1) (1914) 19C. L. J. 5953- 18.C. W. N. ao, , 


: 367 
Civit, 


“1943. 
MÀ 
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dary Co, Ltd. 
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i Section 52, sub-section t, clause (a) has been .consideted ir.a 
number of cases, to some of which reference has been made in the 
judgment delivered by my learned:brother and they fall, aecórding 
to their facis, into the classes indicated by him. : 
.Afew of these cases "miy bs,briefly noted. In Gowri Patra 
v. Reilly (1) it was held that the mere fact that on a measurement 
made by the zemindar, itis foundithat the tenants generally are in 
. possession of lands in excess of the areas entered in his zemindari 
papers and their rent receipts, woull not necessarily prove that 
he is entitled to additional rent for- the excess area. It is incum- 
‘bent on the zemindar who socks $n enhancement of rent on excess 
lands very many years after the original settlement to show that 
the lands held by the tenants are in excess of the lands originally 
. let to them in consequence of some encroachment or some alluvial 
. increment, or that the previous settlement was made on the basis 
of a measurement and the rates of rent as applied to the area then 
determined, while on a fresh measurement made by the same length 
of measure, it has baen found that he is entitled to receive addi- 
tional rent which by carelessness’ or neglect or some other reagon 
he had hitherto lost. 

In Zskki Narain Strowji v. Sri Ram Chandra Bhuiya (2) it 

_washeld that where the landlord proved that lands were once 
measured according to a known standard, that the rent wss assessed 
on that measurement, that the area as well as the rent payable 
was enterned in the Kabulyats and that the area of the landa 
measured by the same standard is in execess of the original area, 
the landlord was entitled to claim additional rent, unless it is 
established that the rent payáble was a consolidated rent for lands 
within specified boundaries irrespective of the precise quantity. It 
was also held that where itis spsciflcally shown that the area of 
the land was ascertained by measurement and rent assessed on such 
Measurement, the mere fact that boundaries of the land are men- 
tioned in the kabulyat does not exclude the operation of section 52 
of the Bengal Tenancy Act. 

In Akbar AK v. Hira Bibi (3) it was held, following earlier cases 
that the words “the area for which rent has been previously 
paid” in section 52 of the Bengal Tenancy Act mean the area with 
reference to which the rent previously paid has been assessed or 

adjusted. It was further held that the question whether the land- 
lord is entitled to claim from a tenant additional rent on thé grouhd 

(1) (1892) L L, R. 90 Calc. 579. 4 

(a) (1911) 1&-C. W. N. gars — (3) (1912) 16 C. L. J. 18a, 
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that the area which he was in occupation of, was found on fresh 
measurement to be larger than that for which rent had been pre- 


viously paid would depend on the -intention of the parties appli Midnapore Zemin- 


cable to the tenancy before the final measurement, “If the land- 
lord originally intended to let and the tenant intended to take 
such and such a piece of land or such and such a holding, be the 


any Co Tes 


Kutpar Chandra 
Singh ponha, 


~ number of &g&as in it what they may, the fact that the area proves Kkund kaf, F 


to be larger than what was originally stated would not entitle the 
landlord to additional rent. If however he ntended to let and the 
tenant intended to take so many bighas, be the actual piece of 
land what it may, the landlord would be entitled to additional 


rent when the tenant was proved to hold more bighas than were 


originally let to him”, "e 
In Batdya Nath Roy v. Nanda Lal Guha Sika): already 
noticed above, it was laid down that the holder of a rent free 


holding though entitled to all lands forming accretions nera was - 


not entitled to hold the same rent fres. he he ja 
In Dhrupad Chandra Koley v.. Hari Nath Singh Roy (2) it was 
laid down that the burden of proving an increase in “the area for- 


which rent has been previously paid” ison the landlord, and that : 


speaking generally he may discharge the burden in two ways : 

(1) By proving that the tenant: is in possession of excess land 
outside the boundaries of the -land originally settled: with 
him, for instance, land obtained by encroachment or alluvial 
‘increment, 


` 


(s) By proving that at the ERNE galian of the land the : 


rent was fixed ata rate per digka or other unit of measurement 
or at differential rates accordifig to the quality of the Iand'and. so 
forth, and that in fact and substance the agreement was that the 
tenant should pay at that rate-or at those rates forall the land of 
which he was put in possession according to its true area, and 


by further proving that the existing rent is less than the rent payable 


under such agreement. 


Manindra Chandra Nandi v. Kanlat Shaik and Lagua Mandal 


(3) was a case in which there was-no evidence that the lands were 
settled or resettled with the tenants after any measurement, and 


no evidence that ‘the tenants had overstepped their previous boun- . 


daries, and no mention that the land was within certain boundaries ; 
the only evidence on which the landlord relied was in mention of 


the areas in the Aarchas on the back of the dakhilas, and the land- 
(1) (1914) 79 C. L. J. $95; 18 C. W, N. 296. S Ot CH 


(2) (1918) aa C. W. N. 827. (3) (1923) I. L. R. 50 Calo, 957. 
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1943; upon measurement wag in excess of the area there stated. It was 
Midnapore Zomin- held that, inasmuch as the landlord had failed to show with suffi- , 
dary Co, Ltd. cient certainty what’ the area in fact -was for which the rent was. 
Kumar Chandra originally reserved; he had failed to establish the fact of excess - 

Singh Dudhoria. area, Uponareview of most of the earlier cases, Rankin J. in 

Ekundhar. J. this decision stated the rule regarding -burden of proof in these 

RIT words :—"I take it tg bsa settled rule of this Court that when a 

letting on the basis of measurement is proved ths tenant has prima 

fads to show that the rent wasa consolidated rent for all the land 

within specific boundaries but that in the absence of such proof 

the mere production of such dakAilas as those now in evidence 

would not suffice to throw any onus on the tenant". 


cime lord alleged that the area in the occupation of the tenants as found 


"On a consideration of the principles laid- down in the décisions 
of this Court, it may be taken that in the present case the landlord- 
respondent would be entitled to an increase of rent for any increase 
in area which has been established to be dus to alluvial accretion, 
but he would have.to show the exact extent of tho .lands so added. 

, This in my judgement, is the position under section 52 (1) (a) of 
the Bengal Tenancy Act as it stood prior to 1939. By Bengal Act 
XIII a proviso was added to section 53 (1) ʻa). The amended pro- 
vision read : m 

“sa. (r) Every tenant shall— : 

*(a) be liable to pay additional rent for all, land His by © 
measurement to be in excess of the area for which rent has been . 
previously paid by him, unless it is proved that the exceesis due 
to the addition to the tenure or holding of land which having pre- 
viously béloriged to the tenure or hólding.was lost by diluvion 
or otherwise without any reduction of the rent being made. 

S of ean ~, “Provided that no Court shall decree any.addition of rent under - 
this clause unless it is satisfied that there has.in fact been an | 
increase in the actual area of the tenure or Holding singe the rent - 
previously paid was settled”. | . 

We have td consider- “tyro questions : 3 

Firstly, Does the proviso ‘apply ? - 

Secondly, Does the proviso require the landlord to prove any- ' 
thing more than he was obliged to prove under the section itself as 

- it stood before the proviso was added ? 
_.In connection with the first question, it is to be noted that the 
proviso did not come into operation until after judgment had been 
delivered in the case with which we ‘are dealing. It is contended 
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. that the proviso has retrospective effect or at any fate that it ‘Cova: 
governs, pending suit. Now we are bound to hold that the 1943. 
present suit was a pending suit on the 27th of August, 1939, when dius: Zomin- 
Act XIII of 1939 came into force, because thìs appeal was pending dary ee Led, 
on that date. Scction 3 (1) of Act XIII of i939 in so far as itis . Kumar Chandra 
relevant enacts that the provisions of section sa of the Bengal SEP NON 
Tenancy Act, 1885, as aménded by this Act shall apply, subject  Xswudhar, y. 
to such conditions as may be prescribed, to all suits nnder clause m 
(a) of sub-section (1) of that section which ard pending on the said 
date, Certain conditions’ have been prescribed by the local 
Government in the form of rules contained in Revenue Depart- 
ment Notification No. 6349 L. R. dated the a4th June, 1940, which 
were published in the Calcütt& Gazette, Part I, oi the 27th June, 
1940, but these are rules of procedure only nothing in the present 
discussion turns upon them. It must therefore be held, as it was 
held in Mur Ahamed v. Rasik Chandra (1), that the matter under 
consideration is governed by the provisions of the amending Act 
(Bengal Act XIII of 1939.) 
We next have to considér the second question and this involves 
the construction of the proviso to section 52 sub-sectión (1) of 
the Bengal Tenancy Act, introduced by Act XIII of 1939. 
If I have understood the contention urged cn behalf of the 
appellant, it is this :—The words “an increase in the actual area of ` 
the tenure or holding since the rent previously paid was settled " 
in the new proviso, mean a nett total increase “in all the area of the 
lands held by the tenant under his settlement, In other words, if 
there has been loss of area by diluvion in one par: of the tenure or 
. holding and such loss coynterbalances a gain by alluvion in other ' 
part, with the result. that & measurement of the entire fenure or 
holding reveals no' increase in the total area Held by the tenant, 
the landlord would not be entitled to. succeed in his Claim for 
` additional rent. I do not think this can be the meaning 'of the 
. language of the proviso. Such a reading would “didar r redundant 
clause (b) of sub-section (1) of section 52 which gives a tenant the 
right to claim a reduction of rent in respect of any deficiency proved 
by measurement to exist in the area of his tenure or holding’ as 
compared -with the area for which rent had been previously paid 
by him, If when a landlord has proved that there has been an 
accretion by alluvion to the tenure originally granted, the tenant 
wishes to establish a loss due.to diluvion in another part of the 
tenure of an equal or a greater area, for which loss no reduction of 
(1) (1940) 71 C. L. J. 493; 44 C. W. N. "780. 
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‘rent was grented, the tenant may prove his claim in a suit for relief,- 
"under:clause (b) of sub-section (4), “It cannot, in.my judgment, be 
.reasonably said, that the- proviso "was enacted for the purpose 


of repeating :he . rule already ^ embodied in: clanse b) ‘of gub- 
section (r). ; í 

Tt was further sought to be pr on bd of: the M oes 
that the words .“ an increase in the actual area " contained in the 
proviso, do not mean and include any and every accretion by 


: alluvion because such accretions by the terms of section 4 clause 
- the First of Regulation SI -of 1825, -become themselves a part of the 


tenure, Now itis clear from the decisions of this Court under 


. Section 52 of the Bengal Tenancy Act that the “ area for which 


Tent has.been paid” means the area as settled or supposed to be 
settled by the contract of tenancy. To say that “actual area " in 
the proviso does not mean the same thing, would be to make the 


. proviso. something not contemplated by the section. It can- 


mot be-the area which the another statute (Regulation XI of 1825) 
regards as “an increment to the tenure". The purpose - of 
section 4 clause the First of Regulation XI. of 1825 was to delare 
the title to the accretion of the:person to whose land or estate the 
increment was annexed. ‘The question of the liability of the holder 
of the tenure -op estate to pay an increase of rent for such increment 
was dealt with-not in this clause but in the second proviso to this 
‘clause, which, be it repeated, was repealed by section 2(1) of the 
Bengal Tenancy Act of 1885 (Act VIII of 1885). In place of the 


.. rapealed proviso we have section 53 of the Bengal Tenancy Act and 
. we are also bound under clause the Fifth of section 4 of the Regu- 


lation to be guided by general principles of equity and justice. 
The words “an increment to the tenure” occurring in section 4 
Clause the First of Regulation XI of 1825, cannot therefore be con- 
‘sidered as:throwing -any-light upon the meaning of the words “ the 
actual area of the tenure or holding” in the oer ics to 
section 52 (1):(a}iof the Bengal Tenancy Act. 

I am in entire. agreement with my learned‘ brother, that the 
proviso introduced by the Act of 1939, -really adds nothing to what 
has ‘been laid down by the decisions of this Court. It merely gives 
legislative sanction to the rule as.to proof which is ‘to'be gathered 
from those decisions, and lays no additional burden on ‘the landlord 
beyond that which, under the principles enunciated. in the cases 
decided by this Court, he is already under. 

Asin our judgment, the respondent has already established thel 
fact of accretion by alluvion. to the, lands held under him, he wil 
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be entitled. to an increase of rent provided. he can now show by 
the requisite . ‘byidence “ that there: has in fact been an increase in 


—M. 


1943. 
SS. 


the actual-area of the tenure or holding since the rent previously’ Midnapore Zemin: . 


paid was settled " and we are remanding the' case to the learned 
Subordihate Judge for this pürpose: i 

' In regard to te statement of Objection and Reasons of the Bill | 
which became Act XIII of 1939, I would merely, say, that our con, 
atruction of the new prayiso being. what it j& if is quite unnecessary. 
to refer tp that statement. Lagree with my.learned brothes that: 
it would not be permissible for us to consider it for the -purpose of: 
interpreting Act XIII of.'1939.. The. case-of Ja rex Central 


Provinces and Berar Meton Spirit Taxation Ac (1) is notin my’ 
opinion ahy authority for the proposition that statements of Objects ` 
“and Reasons ina Bill may as a rule be referred to for such a, 


purpose. 


A EDO Appeal and Cross-objection allowed in part, 


(1) (1939) 43 C, W. N. 1 (F. C2; 1 F. C. R. 18, 
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Before Mr. Justice B. K. Mubherjsa and Mtr. 


Justice A. L. Blank. . i 


BHABANI PROSAD MOITRA. AND. OTHERS 
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SATYENDRA NATH MUKHERJEE.* 


Bengal Money Lenders Act (X B. C. of 1940), section’ 359—F inal decree in « 
mortgage swit—Sale of the mortgaged, property—Application . of the sale 
‘proceeds do the payment of the mortgage-debt—Preceeding uuder order 34, 
rule 6 pending after ist January, 1939—Pimal decree, if may be re-epened— 
Preliminary decree, when may be taken to be satisfied. 

- Proviso UN to segtlon 3&1) of, the Bengal; Money Lenders. Aot -does not 
contemplate satis{action of a decree by payment alone. Whether a-decree is fully 
satisfied or not, depends üpon its terms and conditions, and when all that . gould, 
be done under the decree is fully and completely done and ‘nothing “farther” 
Moo cou EE decreo is deemed to'be' mtis 
fied. e^ et 

A Bal decree’ "doc mds Siu HEC Ei b folle anion by the mle af- tho. 
mortgaged property and the application of the sale proceeds to the payment of 
the fnortgage debt. In case the purchaser is the decree-holder himself it is not 
fully satisfied till the proceeding: For delivery: of ‘possession of the property sold 

* Civil Revision Case No. 1977 of 1942, against thé order of Anukul Chanüra 

Sanyal, Esq., Subordinate.. Judge of Birbhum, (Suri), passed, in. Miscellaneous, 

Jodicia] Case No. 68 of 1941, and dated and April, 1942. 


Co. Ltd. 


p 
Kumar Chandra 
Singh Dudhurla, 
Khundbar, F. 


ena ts 


March, 10. 
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is completed. If the fina] decrpe Is satisfied before the ist January, 1939, dt. 
cannot be re-opened even if -he mortgage debt had not been satisfied in full, and 
a prooeeding under Order 34 Rule 6 Civil Procedure Code, was pending on or 


. after the rst January, 1939. 


A preliminary decree passed in the usual form is not satisfied by sale of the 
mortgaged property but it bscomes satisfied as soon as the personal decree under 
Order 34 Rule 6 Civil Procedure Code is obtained, and the only decree that 
remains executable after that isthe personal decree, Ifa preliminary decree 
incorporates a personal decree as is contemplated by Clause (3) added to 
Order 34, Rule 4, Civil Procedure Code, it cannot certainly be satisfied till 
the personal liability is ‘also satisfled, 

If a personal. decree hse been made before the ist January, 1939, the peeli- 
minary decres must be regarded as satisfied before that date and cannot be 
re-opened, and the only decrse that can be re-opened is the personal decree, 
provided any proceeding in connection with the same was pending on Or after 
the 1st January, 1939. 

, lf tbe porsona! de cres las made alter the 1st of January, 1939, the preliminary 
detree can be re-opened, bu. it cannot be re-opened in such a way asto affect 
tbe final decree for sale already satisfied. The result will be that the sale of 
the mortgaged property wil! stand and the personal liability of the mortgagor 
will be scaled down and re- adjusted. * 

In both the cases mentioned above the mode of giving relef to 
tbe borrower would be the mme, The Court is to look to the original claim 
in the mortgage mit and the amount decreed to the mortgages in the preliminary 
decree, and calculate what the amount should be if a new decree was then made 
in accordance with the provisions of the Money Lenders Act. From that, the 
amount realised by sale of the mortgaged property is tobe deducted, and for 
the balance only, if any, a new personal decree should be passed. 


Application under section 115 of the Code of Civil acis 
1908 by the Judgment-Debtors. 

Application by the Judgment-deBtors for re-opening of a 
mortgage decree under section 36 of the Bengal Money Lenders 
‘The material facts will appear from the judgment of Mukherjea, J. 

- Messrs. Benoyendra Prosad Baski and Amarendra Narain 
Bagchi for the Petitioners. 
. Messrs. Ats? Chandra Gupta, Rama Prosad Mooksrjss, Hari 
Prasanna Mukierjes, and Amiya Kumar Muhkerjes for the Opposite 
l C. A. Y, 
The judgments of the Court were as follows :— 
Mukherjes,J.:—This Rule is directed against an order, 
dated April 2, 1942, mede by the Subordinate Judge, Birbhoom, . 
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.Tejecting an application .of the petitioners for re-opening of a 
mortgage decree under section 36, Bengal Money Lenders Act., 


The facts material for our, present , purposes lie within a small . 


com pass and may be stated as follows : 
The father of the petitioners took a loan of a sum of Rs. 15,020 
from the opposite party on the basis of a mortgage bond executed 


on January 24, 1920. In the year 1933, the opposite party- instituted , 


a. suit to enforce the mortgage bond and a preliminary decree was 
passed on April 29, 1935. The decree was made final on September 
2, 1935, and the amount found due to the mortgagee was Rs. 37,633 
odd. The final decree was executed in Title Execution Case 
No. 173 of 1935 of the Court.of the Subordinate Judge at Suri, and 
the mortgaged properties were sold on May a, 1936, and purchased 
by the mortgagee decree-holder himself for Rs. 25,000.’ Delivery 
of possession was obtained in July, 1937. On February ar, 1939, 
the opposite party started a proceeding under Order 34 Rule 6 
Civil Procedure Code, and a personal decree for a sum of about 
Rs. 16coo was passed in his favour on May 5, 1939. The personal 
decree was put into executioh on May 10, 1940. Some time after- 
wards the Bengal Money Lenders Act came into force, and the 
decree-holder by an application dated August 22, 1940, relinquished 
his entire claim under the personal decree, and the application for 
execution ‘was dismissed with a direction that it would not be 
execoted any further. On May 3o, 1941, an application was 
presented by the petitioner for review of the mortgage decree under 
section 36 (6)(a) (ii) of the Bengal Money Lenders Act and the 
prayer was for re-opening of the prelimingry and final decrees and 
for making a fresh preliminary, decree in accordance with the 
provisions of the Bengal Money Lenders Act. 

The learned Subordinate Judge rejected the application being of 
opinion that as the sale in execution of the final decree took place, 
long before the 1st of January, 1939, the final decree must be 


deemed to be satisfied before that date, and consequently could not 


be re-opened under section 36 of the Bengal Money Lenders Act. 
The only decree which could be re-opened was the personal decrea 
made under Order 34, Rule 6, Civil Procedure Code but as the 
entire claim under that decree was abandoned by the mortgagee 


the matter did not require any furtber investigation. It is the. 


propriety of this decision that has been challenged on behalf of 
the petitioners in this Rule. 

In rejecting the application of the petitioners for re-opening of 
the preliminary and fina] mortgage decrees, the learned Subordinate 
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Judge relied. entirely-upon a'decision of a Division Bench of this. 
Court which is to be fourid reported in Maresh Chandra. Gupta v. 
Lal Mamud''Bhuiyn (1). 1 Mr. Bagchi appearing in support of the 
Rule has strenuously contended that law laid down in that decision. 
is-noť eorrect, and could not be supported. He has further argued 
that the-facts of the’ present case are totally different from those in 
Naresh Chasdra v. Lal Mamud.(1) and hence do not attract the 
operation of the principle enunciated in that case. On the other 
hand the contentions of Mr. Gupta who appeared for the opposite 
party lias been-that the case of Naresh Chandra v. Lal Mamud (1) 
has been rightly decided, although the grounds of the decision might 
be stated ina manner somewhat different from that adopted in the- 
case itself. The arguments advanced by the learned, Advocates on. 
both sides have been of éónsiderable assistance to the Court and 
they.have:enabled me to examine.and reconsider the decision in: 
Naresh Chandra v. Lal Mamud (1) to which I wasa party. ‘In that 
case it was held that a final decree in a mortgage suit is satisfied, as 
soon as & sale is held thereunder, and the sale proceeds - are applied 
to. the satisfaction of the decree, or where the decree-holder is 
the purchaser, possession of the property is delivered to him.. 
When a final decree was satisfied in this way prior to the rst of 
January, 1939, it could not be re-opened even though a proceeding 
by way of execution of & personal decree, passed in the same 
mortgage suit, was pending on or after that date. The preliminary 
decree, it is true, is not satisfied till the amount directed thereby: 
to be'paid is realised: in full, but as it could not be re-opened 
without affecting the final decree it could not be reopened 
alo, =c» Tig eu . à o 
Mr. Bagchi argues that a decree is not fully satisfied unless and 
until the entire claim under the decree has been realised, and it is 
the’ non-satisfaction of the final decree by sale of the mortgaged 
property that furnishes the cause of action for a proceeding under 
Order 34 Rule 6:Civil Procedure Code. The other branch of 
Mr; Bagchi’s contention is that even if the final mortgage decree be 
deemed to'be sarisfléd by sale of the mortgaged property, as the 
préliminary decree admittedly remains unsatisfied, so long as the ` 
entire dués of the mortgagee are not realised, the preliminary | 
decree can be re-opened and the fina! decree which is dependent ' 
on thè ‘preliminary decree and subordinate to it must necessarily l 
suffer veran, if the preliminary decree is: modified. The 


4) 994 7 5C.L. J.-41 i 45 C. W. N. 457, 
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‘question whether the final decree is satisfied br’ Hot is hence 
‘altogether immaterial. "Both , these ponte ` require... careful 
' examin ation. . meli 
Section 36 ‘(r) of the’ Bengal Money danda Act Tenipowéts 
the Court to grant relief to the, borrower in various’ ways which 
are specified in the section." After enumerating the different reliefs 
which the Court i$ competent to grant under this sub-section, ‘the 
Legislature has introduced two provisions which impose certain 
limitations upon the powers of the Court in this respect. The first 
proviso is immaterial for our present purposes ; the second runsas 
' follows :—Provided that in the exercise of' these powers the Court 
* shall not (ii) do anything which affects any decree of a Court other 
than a decree in a suit to which this Act applies ' which was not 'fully 
satisfied by the 1st day of January, 1939. 
Thus the Court is incapable of giving any relief to the bonore 
' which would affect a decree of a Court, except when the decree 
was passed ina “suit to which the Act applies and was not fully 
satisfied by the rst day of January, 1939”. The &rst'question 
that arises for determination is, when is a decree fully ‘satisfied ? 
In my opinion a decree is fully satisfied when the obligation created 
by it is completely discharged, and the judgment debtor cannot 
be compelled in law to do anything further in compliance witb its 
directions. In the case of Naresh Chandra v. Lal Mamud (1) 
‘ Sen, J. expressed the opinion that a decree could ‘not be deemed 
to be satisfied simply because its execution was barred by limita- 
tion. On the other hand it was held'in Zurapada Banerjee v. 
Afimuddin Mallik (2), that a decree which was time-barred,:could 
be treated as satisfied ‘by operation of the law of limitation and 
would come under proviso (ii) to section 36 (1), Bengal ‘Money 
Lenders Act. In my opinion there is no reason why-a restricted 
meaning should be attached'to the expression "fnlly: satisfied” 
which occurs in the proviso mentioned above. The'object of ithe 
Legislaturé was to put some linditatidns upon the otherwise plenary 
powers*of the Court to re-open past transactions and past accounts, 
“in the matter of giving relief to ‘borrowers, and‘one of the dimita- 
tions is, that decree which "were not outstanding Or capable -of 
-execution on the ist of January, #939, are not to bentouched. 
The whole:scheme of the Bengal Money lenders Act being 'to 
' give relief to the borrowers it «could not "possibly be supposed that, 
' although a decree which was satisfied by payment before «the :zst 
(1)'1942) 76 C.'L J. 41; 46 C. W.N: 457. 0O Pp Ses 
^(2) (1940774/C. L. ]. 2; 45 CW N.969. 7 4 Pie CES 
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of January, 1939 cauld not be touched, yet if no paymant was 


' made by the judgment-debtor and the decree had become barred 


by lapse of time it might still be re-opened. I am of opinion 
that Proviso (ii) to section 3641), Bengal Money Lenders Act; does 


. not contemplate satisíaction of a decree by payment alone. 


Whether a decree is fully satisfied or not would depend upon its 
terms ahd conditions, and: when all that could be done under 
the decree is fully and completely done and nothing further 
remains to be done or could be done in law, the decree must be 
deemed to be fully satisfied.: : 
Let us now examine the different decrees that may be passed 
in a suit to enforce a simple, mortgage bond. The first and the 
principal decree in such suibis undoubtedly the preliminary decree 
for sale. A preliminary decree for sale either directs that accounts 
should be taken by a commissioner as to what is due to : the mort- 
gageo ar.the Court itself declares the amount as it finds due, and 


- in either case there isan order on ‘the defendant to pay the sum 


thus ascertained or declared, within a specified time, failing which 
the plaintiff is given the right to apply for sale of the mortgaged 
property. 

The preliminary decree further provides that if the money 
realised-by sale of the mortgaged property is not sufficient for 
payment in full of the emount due to the plaintiff the latter would 
apply for a per onal decree ‘provided such remedy is open to him 


- under the terms of the mortgage bond and is not barred by any 


provision of law (vide Forms 5 and 5 (A) appendix D, Civil Pró- 
cedure Code). When chs period of grace expires and the money 
is not paid by the mortgagor, the plgintiff has got to apply fora 
final decree for sale of the mortgaged property. It is essential in 
& mortgage decree thar the- mortgagee decree-holder must in the 


‘first instance exercise the right of sale which was transferred to 


him by the mortgage deed, asa security for the loan, and thishe 
can do only in execution of a final decree for sale. A final decree 
for sale; directs that the mortgaged property: mention#d; in the 
preliminary decree or a sufficient part of it to be sold, and the 


‘sale proceeds applied ia payment of the amount payable to the 


plaintiff under the preliminary decree. In case any surplus is left 
that is to be paid to the defendant or other person entitled to 


. receive the same ( viz: form 6, appendix D ). The form of final 


decree for sale will clearly show that it does not itself direct the 
defendant to pay any money to the plaintiff, it recites that 
payment directed by the preliminary: deereo or. any subsequent 


- Vor-57.] HioH Covet. 


order has not been made, and hence direction is given’ for sile of 
the mortgaged property. The only directions contained in the 
final decree. are that the property shouldbe sold and the sale 
proceeds applied in a particular manner. As soon as these two 


directions are fully’ and completely carried out there remains ^ 


- nothing further to be done so far as the final decree is concerned, 
and the decree in my opinion spends its force and becomes fully 
satisfied.’ The explanation attached to the’ second proviso ‘of 
section 3641), Bengal Money Lenders Act has introduced a slight 
change in this respect. It provides that when the decree-holder 
is the purchaser at an execution sale, the decree would not be 
satisfied so long as proceedings for delivery of possession of the 

‘ purchased property, if any, are not completed. This explanation 
obviously applies to final mortgage decree as well, and the con- 
‘clusion, in my opinion, is irresistible, that the final mortgage 

' decree is satisfied under the Bengal Money Lenders Act, as soon 
as the sale takes place andthe sale proceeds are applied to the 
satisfaction of the decree and in the event of the purchaser being 
‘the decree-holder himself, possession of the .property is delivered 
over to him. It would not be correct to say that the final decree 
for sale is not satisfied if the sale proceeds are not sufficient to pay 

' off the entire mortgage dues. No pert of the final decree remains 
unsatisfied after-the sale is completed: What remains unsatisfied 
is the right of be mortgagee to avail himself of the personal remedy 
for the purpose of recovering the balance of his dues. A simple 
mortgage, as its definitionts hows, consists of two parts. In the 
first place there is a personal contract on the part of the mortgagor 
to pay the debt, and in” the second place there is an agreement 

. empowerihg the mortgagee to realise his dues by sale of the property 

- mortgaged to-him. As I have said already the law requires that 
the'mortgagee should first proceed to exercise his right of sale in 
respect to the morigaged property. The form of.the -preliminary 
decree as given in Appendix D to the Civil Procedure Code does 
nof contain any direction’ on the mortgagor to pay the balance of 
the mortgage money that remains after sale of the mortgaged 
property, personally to the mortgagee. It simply reserves to the 

` -mortgagee the right to proceed against the mortgagor personally, 

- provided the right was created by the mortgage instrument, and was 
still subsisting. A clause has now been added by the Calcutta 

'-High Court in exercise of its rule making powers (Wd? -new 
Clause 3 to Order 34 Rule 4 Civil Procedure Code) under” which 
the Court in its discretion can incorporate a personal decrés ‘against 
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the mortgagor for.the balance of the mortgage money that remains 
wpsatisfied. by sele of the mortgaged property in the preliminary 
‘\flecree. for sale itself., But whatever that may be, the personal 
temedy is not one of the reliefs given to a mortgagee by the final 
-decreo for sale. That remedy is available tothe mortgagee under 
specific provisions of law, in terms of the preliminary decree or 
rather the mortgage bond itself, after the proceedings under the 
final decree are fully exhausted. It is true-that it is only when 
there isa balance left after sale of the -property that the personal 
remedy can be availed of, but it would not be -correct to say that 
it was for further. satisfaction of the final decred which remained 
unsatisfied in spite of the sale, that proceedings under Order 34 
Rule.6, Civil Procedure Code are necessary, Inthe present case 
the mortgaged property was sold, and possession of the property 
delivered over to the-decree-holder purchaser long before the rst of 
January, 1939.: The final decree, therefore must be held to be fully 
satisfied before that date. 

Let us-now turn to the preliminary decree. If the sale proceeds 
of the mortgaged property are insufficient to pay, off the entire 
amount declared due to the mortgagee ‘by the preliminary decree 
it cannot be said.that the preliminary decree is fully satisfied by 
sale in execution of the final decree. The mortgagee is still entitled 
to proceed against the mortgagor personally for realisation, of the 
-balance of his dues, and the right may be either reserved by or 
incorporated in the preliminary decree. I agree with Mr. Gupta 
that in the usual case where the preliminary decree merely enables 
the mortgagee to proceed under Order 34 Rule 6, Civil Procedure 
Code, the preliminary decree remains alive until the proceedings 
under Order 34 Rule 6, Civil Procedure Code, end in a degree. 
As soon as the mortgagee obtains a personal decree under Order 34 
Rule 6 Civil Procedure Code, the preliminary decree becomes 
fully satisfied as nothing further remains to be done in pursuance of 
the same. ‘The personal decree is à new decree in law, As .was 
held by the Court in the Full Bench decision of PeH v. Gregory (x), 
an application under Order 34 Rule 6 Civil Procedure Code is an 
application for a new decree in the suit, and it is not an application 
for enforcing a judgment or decree within the meaning of 
Article 183, Limitation Act. After the personal decree is passed, 
the preliminary decree is completely wiped out, and the only 
decree that remains executable in law is the personal decree. In 


(1) 1925). L-R. 5a Cac. 838. — 


Vor. 737.) ' 5 *HIBH COURT. 


the case of Naresh Chandra v. Lal Mamxd (1), the personal decreb' 
“was obtained by the mortgagee prior to the rst of January, 1939. 
it was possible, therefore to say in that case, that thé preliminary 

decree itself was fully satisfied before the material date. 


In the case before us the personal decree was passed after the ` 


qst Januáry, 1939, and consequently it must be held that the preli- 
minary decrea was not fully satisfied at that date. The question‘ 
now is whether the preliminary decree can be re-opened. This 
takes us to the second branch of Mr. Bagchi’s contention. Mr. 
Bagchi argues that for the purpose of re-opening the preliminary’ 
decree it is perfectly’ immaterial whether the final decree is satisfled’ 
or not. The final decree has no independent existence of its own, | 
it is entirely dependant upon and subordinate to the preliminary’ 
decree, and ifthe preliminary decree is altered, the final decree. 
must necessarily be altered. In support of the contention he has 
placed great reliance upon the Full Bench decision of our Court in 
Taleb Ali v. Abdul Asis (3). In that case it was héld that when a’ 
preliminary decree is set aside on appeal, the final decree is also’ 
superseded, whether the appeal was brought before or after the 
passing of the final decree. It cannot certainly be disputed that a 
dependent decree comes to nothing when the decree on which it is! 
dependent is set aside. The appellate Court if it has powers bvér 
the preliminary decree Eo power to Affect the ‘final decree 
' aswell 
The question in the present case however is whether thé pro-' 
visions of the Bengal Money Lenders Act show that it was the’ 
intentión of the Legislature, that this principle should be applied 
when a preliminary decree is re-opened under the Act. A decree 
is reopened under the Berfgal Money Lenders Act, only for the’ 
purpose of giving relief to borrowers in certain ways which are’ 


precribed in the “Act itself. This reopening of the decree for the 


purpose of scaling down the interest or for giving other reliefs to 
borrowers is quite a different thing from reversal or modification of“ 
the decree by an appellate tribunal. The Legislature on considera- 
tions of policy has by the Money Lenders Act given cermin conces‘ 
sions to borrowers, and to what extent and within what limitations’ 
these concessions are to be given have got to be gathered from the: 
language of the Act itself. Proviso (ii) to section 36(1) of the’ 
Bengal Money Lenders Act forbids the Court in clear language to do” 
_ anything, while giving relief to the borrower, which acts any decree: 


(1) (1948) 76 C. L. J. 41 146 C. W. N. 4S7. ue 
(a) (1929) L L. R. 57 Calo, 1013 ; So C. L. J. 56. i 
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of a Court other than a decree in @ suit to which the Act applies 


E which was not fully satisfied by the 1st day of January, 1939. There’ 
. is nothing in the language of the Proviso to suggest that a final 


mortgage decree ,is not covered by it. A final decree is certainly 
a decree as defined in section 2(3) of the Civil Procedure Code 
of 1998. It is no use saying that under the law as it stood prior 
to 1908, the preliminary decree was the only deciee in a mortgage 
spit and the final decree was nothing more than an order obsolute.. 
I agree with Mr. Gupta that the matter is clinched by the words 
of the proviso itself. The proviso exempts.à decree passed ina , 
spit to which the Act applies which was not satisfied by the ret, 
of January, 1939. The ezpression “Suit to which the Act applies”, 
has been defined in the Act [vids section a (s2)], and Jt includeg 
a suit or proceeding filed on of after the rst of January, 1939. 
The Legislatura obviously contemplates that a decree in sucha 
suit could be satisfied before the rst of January, 1939, and this 
is possible only i in cases like the presen t, when the- suit is pending 
after the rst of January, 1939, although a decree passed i in the 
same suit has „been | satisfied before that date. In my opinion 
there is nothing i in proviso (ii) to section 36(r) of the Bengal Money 
Lenders Act to show that it is not applicable toa final decree for 
sale ina mortgage suit, and, there is nothing in the provisions of 
the Act which go to indicate. that the re-opening of the preliminary, 
decree must lead to re -opening of the final decree as well even 
though the latter was satisfied in full within the meaning of the 
Act. The preliminary decree is not satisfied, as I have said ab 
ready, if any proceeding under Order 34 Rule 6 Civil Procedure 
Code is pending on or after the 1st of January, 19:9, and conse- 
quently i in the circumstances which. have happened in the present. 
case it can be re-opened. But in re-opening the preliminary : ecree 
the final decree cannot be touched. It would not 
be quite right to say that the preliminary decree cannot be 
re-opened inasmuch as the final decree was satisfied before the 
material date ; the proper way of stating the law would be that 
the preliminary decree, could not be re-opened in such manner, 
as would affect the final decree. ‘That part of the preliminary 
decree which entitled the mortgagee to have a final decree for 
sale can no longer be re-opened, and the sale cannot be touched ; 
what can be scaled down and re-adjusted is the other part of the 
preliminary decree which relates to the personal liability of the 
mortgagor. From what I have said übnve my enting are as 
follows — 


. r 
* Xo 
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(1) ,A.final decree for sale in'a'mortgage suit is, fully satisfied 
* by the sale of the mortgaged property and the application of .the . 


sale proceeds to the payment of the mortgage:debt. In case, the 
purchaser is the decree-ho]der himself it -is not fully satisfied. til 
the proceeding for delivery of possession of the property sold .is 
completed. If the final decree is satisfied before the 1st ‘Janugry, 
1939, it cannot be re-opened, even if the mortgage debt had. not 
been satisfied in full, and a proceeding under Qrde: 34..-Rule.6 
Civil Procedure Code, was pending on, or, a: the. :ast 
January, 1939. ^, "gregi 
(2). A preliminaly decree cased in the usual: formis" not 
satisfied by sale of the mortgaged property bnt-it becomes satis- 
fied as soon as the personal decree under Ordet ‘34 Rule 6 Civil 
Procedure Code is obtained, ‘and the only decree that! remains 
executable after that is the personal. decree. If a preliminary. 
, decree incorporated a personal. decree as! is -contemplated: by 
clause (3) added to Order 34, Rule 4, Civil Procedure'Code, it can- 
not certainly be satisfied till the personal liability is also satisfied, ` 
(3) If a persona] decree has ‘been made before ‘the ast 
January, 1939, the preliminary decree .'must bs regarded -ar 
satisfied before that date and cannot.be: re-opened, and the ‘only: 
decree that can be re-opened is the personal. decree, -provided any 
proeeeding in connection with the same was een or peters the 
rst January, 1939. : EOF gouh’ 
(4) Ifthe personal decree is rade after the T of January, 
1935, the preliminary decree can be re-opened, but -it cannot be 
re-opened in such a way ns to affect the final decree for sale 
already satisfied. The result will be that the sale of ‘the mortgaged 
property will stand and tbe'personal liability of the ado yah 
be scaled down and re-adjusted. "ONE 


(5) In both the cases coming under MEE 3 & 4 the 
mode of giving relief to the borrower would be the same. The 
Court is to look to the original claim in the mortgage suit and 
the amonnt decreed to the mortgagee in the preliminary - decree, 
and calculate what the amount should be if a new decree was then 
made in accordance with the provisions of the Money Lenders 
Act. From that, the amount realised by sale of tbe mortgaged 
property is to be deducted, and for the balance only, if any, a new 


personal decree should be passed. 
The last thing that remains for me to notice is a decision of 


of my Lord the Chief Justice sitting with Gentle J. in Add Waed | 
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Howladar v. Sukamari Debi (x).' In thai case a final -mortgage 
Uecree wis pamed on January. 13, 1937, and the sale'in ‘execution’ 
of it was made absolute on August 12, 1937. The decree-holder 
auction:pitchaser tédk possession in September 1938. Procee- 
dings were then coinmenced under Order 34 Rule 6 Civil Pro- 
cedure Code and these proceedings were pending -after thd 
tst January, 1939. The trial Court rejected the application’ for 
re-opening of tKe mortgage decree ‘on the ground, that it could 
not givé any relief to the borrower inasmuch as the new decree 
that would be pasted would be for a larger sum of money. This 
Court reversed that decision and held that as the rate of interest 
contravened -statutory provision, it waa the ou of the Court Wela 
to, re-open the transaction. 

. The particular question, viz., wi the final decree could 
be re-opened, after it was satisfied by sale of the mortgaged pro- 


-perty, and delivery of possession of the property sóld to the decree- 


holder auction-purchaser, was not adverted to órconsidered in the 
judgment at all.. No point seems to have been taken on the 
second part of the proviso (ii) to section 36 (1) and there was no 
decision on that point. It is represented to, us that this case was 
heard after the decision in Maresh Chandra v. Lal Mahmud (1) 
was reported, bnt even if it were so, the decision does not appear: 
to have been cited before the: learned Judges, and it is certainly 
not noticed and much less dissented from in the judgment. Iam 
therefore::unable to hold that.the authority of the decision in 
Naresh Chandra v. Lal Mahmud (1) bas in any way been shaken by 
later pronouncements of this Court. 

_, The result is that the Rule is discharged. We make no oder 
as to costs. m E 


Blank, J. :—I agree. 
RM. ic * ^t Rule discharged. 
í : l 


M 


faye 


* (a) (1943) 75 C. L. J. 299. : 
aj (19 76 C. L. J. 41 ; OC. W, N. 457. 


a E odfenio t be 3 : 


Vor. 97. . Hali coukt. 
APPELLATE CIVIL. 


“Before Mr. Justice, A, S. M. Akram and Mr. Justice 
R. B. Pal. < 


PRASANNA DEV RAIKAT 
(A WARD or COURT, THE. ESTATE HAS SINCE BEEN . 
] RELEASED FROM THE MANAGEMENT 
BY THE Court or WARDS) 


x l 
. BISSESWAR DASS GUPTA: AND ormxas* 


Bengal Tenancy Amendment Act, (Act VI of 1938), section 75 A (1), kow far 
retrospectioe—If applies to a suit instituted. before 27th August, 1937-— 
** Suspension ’’, meaning of—Law, when retrospective, E 
A sult for enhancement of rent of a tenure was instituted on December 12 

- 1996. The sult was decreed by the primary Court on November 18, 
1937. The defendants-tenants preferred an appeal on January 3, 1996, [Bengal 

Act VI of 1938 ome Into force on 18th August, 1938]. On November 28, 1939, 

the District Judge allowed the appeal and dismissed the suit on the groand that 

On a proper coastraction of, tho new section 75 A (1) of the Bengal Tenancy Act 

the claim for enhancement was not maintainable. This, decree was challenged 

before the High Court and the question raised was, whether In ths circumstances 
of this oase the Act could affect the landlord plaintiff's right to enhancement antl 

“the rellef sought for in the suit, and whether the suit could be dismissed : 


Tho High Court set aside the Judgment and decree of the lower appellate 
Court and directed that the appeal be kept pending during the period that 
section 75 A(1) remains in force and thereafter disposed of In acoerdancé 
with jaw : $ 


` Held (1) section 75 A (1) of the Bengali Tenanty Amendment "hot (Auk VT of 
1938) contemplates suspension of the law with ree 4 certain dats, that is 
August 27, 1937. —— 

Hence where the sult was instituted before that dats;.it. should be decided 
with reference to the law, that is, the old law, existing at the dato of tho insti- 
tution of the, sult. But as the' decree of the first Cougt.has been ‘rendered 
inoperative by clause (2) of section 75 A and will rémain inactive for a certain 
period, the appeal also before the District Judge has thereby become infru&tuous 
a os aan ak 


“Apal from Appellato Decree No. 493 of 1940, against the Uebree bf 
T. B. Jameson, Esq., District Judge of Zillah Jalpaiguri, dated tho s8th Norem- 
ber, 1999, dismissing the whole suit and reversing the decree of Bhupendta Nath 
Mukherjee, Esq., Subordinate Judge; Jalpaiguti, dated the 18th November; dud 
decresing the suit In pert. 
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Per Pal, J.: A law isretrospective if it affects the acts of an individual or 


“things done so as to prevent these from giving rise to or creating a right 


allowed by the law of the date on which they are done. Law may not haves 
anything bo do with-simple hopes or exceptions,- nor has tt anything to do with 
more powers granted by the statutes until the fact on which they are based has 
happened, If and when the fact happens theright is acquired and if a new law 
ís made to affuct such faex or right, it is given retroactivity. 

It is a fundamental rule of construction that no statute shail be-construed so 
as to have retrospective operation, unless its language is such as plainly to require 
suoh a construction. 


A statute [s not to be construed so as to have a greater retrospective operation 
than its language renders necessary. ` 


A statute is given retzospective operation when it Is construed as taking away 
or impairing any vested right acquired under existing laws, 

The suspension, however, would not affect any right oc liability, any 
-relief ip respect of such right oe liability or any remedy involved in any salt 
or proceeding started outside the period over which the statute has extended Its 
retroactivity. 

K.C. Mukerjee v. Masumai Ramratan Xusr (1) distinguished. 

Appeal by the Plaintiff, 

` Suit for enhancement of rent. 

The material facts will appear from the judgment. 

Messrs. Rama Prasad Mookerjes and Apurba Charan Mukherji 
-for the Appellant. 

Messrs. Sovendra Madhab Basu and Satindra Nath Roy Chow-- 
Whary for the Honondente, f 
: C. A. V, 

The TOR of the Court were as follows :— 

. Akram, J. :—This appeal by the plaintiff arises out of a suit for 
enhancement of rent .of & tenure under section 7 of the Bengal 
Tenancy Act. The trial Court decreed the suit in part allowing 

.enhancement from 1345 B. S. The defendants therefore preferred 
.ap appeal. The lower appellate Court upon a construction put upon 
-section 75 A of the Bengal Fenancy Act dismissed the suit, against 
‘that decision the plaintiff filed:the present appeal. 

„It has been urged before us by the learned Advocate for the 
appellant that the interpretation put upon section 75 A by the 
Court below was erroneous and that the suit had been dismissed 
upon a wrong view of the section : that the decision in the case of 
K. C. Mulerjes v. Musammat Kamratan. Kaer (1), referred to 


(1) (1935) 62 C. E. J. 419 (P. C); L R. 631. A 47-340 C. WIN? bai 
LL. R. 15 Pat. 268. 


Vor. 774) | . 2+. BAGH COURT; 


- by the learned District Judge had. no su tó the present 
case z 
In our opinion the’ above contention seems ‘to. be Some 
section 75 A £d) suspends all provisions of the Bengal ‘Tenancy Act 
relating to enhancement of. rent fora period.of ten years from the 
a7th August, 1037 ; that section ‘came. into.operation. from 18th 
August, 1938. The decree inthe suit. was passed on` the!18th 
November,'1937 and signed on the s3rd November, 1937 É é, 
prior to the section coming into force ; the.decree in itself was a valid 
.decree but only was inoperative for a period of ten years from syth 
August, 1937 under.section 75 A (a) (a). : When it was appealed 
against, it was liable to be set aside or modified or confirmed, The 
appeal Court however could not look into the ‘matter as. in the 
meanwhile section 75 Ahad been passed, the result therefore should 


be that the appeal would remain pending so long as ee 15 Ai) 
_was in force. Seige $us 


* The case of X. C. Muherjes v. Matan sine. Kurto 
in our opinion has no application tothe facts'of the present : case, 
In that case there wasa,-change with retrospective effect in the 
substantive.law..in respect of. the validity of.transfers of occupancy 
holdings by tenants prior to a--certain date and under ‘certain 
‘circumstances also subsequent thereto and: there was-no ‘saving 
clause or exception máde in.favour of pending suits in which the 
validity of any transfer was questioned. It was held. that the 
suits were not excluded .and. were Miete, b the. alteration in 
„the law.- | € ^ a 

- Here it is a case merely of Sion. of the is with fut from a 
certain date the result in my view will be that during the:periqd pf 
suspension the- matter. cannot be dealt with in ‘appeal. In ‘the 
above view of the matter we set aside the judgment and -the 
decree of the Court below and direct that the ‘apped{ be: kept 
pending during the period that section 75 A (1) remains» in. ‘force 
and thereafter disposed of in accordance "with law. Parties idi 
_ appeal will beer their own costa, — . . is- ' 

.  PaLJ.: :—This appeal is by the plaintfin suit for enhancement 
-of rent of a tenure under section 7 of thé Bengal Tenancy-Act... - 

The suit was instituted on 14th December, 1936. Thé - defer 
dants resisted the claim alleging inter ařia (i) that thé’ rent-of the 
tenure was fixed in perpetuity and was not liable to:‘any enhance- 
ment, (ii) that there existed a customary “rate payable by petsons 


: (301989 4 C. LJ. 9 (P C2] pL RETA dE eC Y. X LIE 


I. L. R 1$ Pat, 368 
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holding similar tenures inthe vicinity and that no enhancement: 
exceeding this customary rate can be allowed. 

The learned Subordinate Judge on 18th November, 1937 decreed 
the claim of the plaintiff in part and enhanced the rent from 
Rs. 860-0 per annum to Rs, 6237-10-10 p. per annum with effect 
from 1345 B. S. (4. 4. from 14th April, 1938)... i » 

, . The defendants preferred an appeal against thia decree on 3rd 
January, 1938. During,‘the pendency of this appeal the Bengal 
Tenancy (Amendment) Act 1938, (Bengal Act VI of 1938) was 
passed which by its section 21 inserted in the Bengal Tenancy Act 
the following sub-héading and section, namely, 
55 Suspension of provisions relating to enhancement of rent. 5 

. 75 A(r). All the provisions of this Act relating to enhancement 
of rent are hereby suspended for a period of ten-years with effect 
from the twenty-seventh day of August, 1937. 

(a) (2). All decrees and orders enhancing rent iut under 
any of. the provisions of this Act on or after the twenty seventh day 
of August, 1937 and before the date of the commencement of the 
engal Tenancy (Amendment) Act, 1938, are hereby declared to be 
inoperative. from the date of such decree or order until the expiry of 
ten years referred to in sub-section (1). 

. (b) Any provision providing for enhancement of rent contained 
in any contract entered into between a landlord and a tenant during 
‘the period of ten years referred: to in sub-section (1) is hereby 
declared to be inoperative during the said period. 

(3) Notwithstanding anything contained in this Act or any other 
Jaw, the period during which a decree, order or contract is rendered 

yindperative under this section shall not be taken into account in 

computing any period under the law of limitation or in a 
eee : É 

:: . This Bengal Act VI of 1938 c came into force on 18th August, 
en On 28th.November, 1939 the appeal before the District 
Judge came up for hearing and the learned District Judge allowed 
the appeal and dismissed the suit solely on the ground that 
.on & proper construction of the new section 75A (1) of the 
Bengal Tenancy Act the claim | for .enhancement “Was not 

maintainable. 

. Mr, Mukherjee appearing in Gn of the present appeal before 
n. aaraa 

: That the suit having been instituted on — asumber 
uds the suspension of the provisions of the Bengal Tenancy Act 
`- ¥elating to enhancement of rent by the new section 75 A of the Act 
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-did not affect the plaintiff right to have En enhancement 
Claimed. : 

a. That the-plaintiff was-entitled to have his claim determined 
according to the provisions of the Act as they stood on 14th Decem- 
ber, 1936 and that, therefore, the appeal should have been heard 
and disposed of on the merits by applying the-relevant provei 
as then stood irrespective of the new section 75 A. 

3. That at the worst the hearing of the appeal might: ‘have 

been adjourned during the penoa of aa tua enacted by 
Section 75 A. " 
'. It cannot be denied that the new section 75 A is aedi made 
retrospective to a certain extent. The section was inserted by 
Bengal Act VI of 1938 which came into force on 18th August, 1938.: 
Clause (1) is expressly given: retroactivity from the twenty-seventh 
day of August, 1937. Clause (a) (a) is also made retroactive ‘to a 
certain extent. It suspends the operation of all decrées and orders 
enhancing rent passed on or after the twenty seventh day of August, 
1937 and defore the 18th August, 1938 (Act VI of 1938). Clause (3) 
(b) is also retroactive in so far as it renders inoperative any contract 
for enhancement of rent entered into during the period from um 
August, 1937, to the 18th August, 1938. s 

The question is whether, if the provision of clause (1) be applied 
to a suit for enhancement instituted before the s7th- August, 1937, 
^it is givem tetroactivity and if so, whether such aaa can be 
‘ascribed to this provision. . TN 

Alaw is retroactive if: it affects the acts of an individual or 
things done -so as to prevent these from giving rise to or creating & 
right allowed -by the law of the date on which they are done. ^Law 
may not have anything -to do with- simple hopes or exceptions, nor 
has itanything to do with mere powers granted by tbe statutes 
until the fact on which they are based has happened. If and when 
the fact happens the right. is acquired and if a new law is miado 
- to affect such fact or right, it-is given retroactivity. - 

- In this particular case, as soon „as the suit for KNA 
filed by the plaintiff he acquired a right to enhancement according 
to. the law of .the date on which. he instituted that suit: :-This 
: happened on the 14th of December, 1936. Ifthe Act which. came 
into force on the 18th of August, 1938, can affect. the. plaintiff's 
right to enhancement of rent and his relief in respect.of sucha 


“right sought for-in that suit, then the Act operates retrospectively. . 


: The question therefore, is whether such oy can be ascribed 
to this new law. no ade Tm 
We are now consideting the effect of Bengal Act VI of 1938 
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on. a $uitinstitpted before the date, back to which lhe relevant 
provision of the Act has expressly been given retroactivity. Sec 
tion 8 of the. Bengal General Clauses Act (Act I'of 1899) in giving 
the effect of repeal of any enactment provides that “unless a different 


intention appears, the repeal sball notíc) affect any right, privi- 


lege, obligation, or liability acquired, accrued or incurred under 
any enactment so repealed,.......... Ls. OF (e) affect any inves- 
tigation; legal proceeding or -remedy-in respect of any such right, 
privilege; obligation, liability, penalty, forfeiture or punishment 
as aforesaid ; and any such investigation, legal proceeding or 
remedy may. be instituted, continued, or enforced,.......... eeepc RB 
if the repealing Act had not been passed." -This provision is 
identical in terms with section 38(2) (c) and (e) of the English 
Interpretation Act, 1889 (52 and 53 Vict, C 63) as also with sec- 
tion 6(c) and (e) of the Indian General Clauses Act (Act X of 1897). 

‘There can be.:no doubt, therefore, that had the relevant 
provisions of the Bengal Tenancy Act been repealed by the Bengal 
Act VI -of 1938 -with retrospective effect from the 27th August, 
1937, this repeal would not have affected a suit instituted before 
that date. The. question is whether suspension of the provisions 
as enacted by that Act makes any difference in this respect. - : 

; To suspend " “ is to interrupt ", “ to cause to cease for a time". 
"When certain provisions of a statpte are suspended for a certain 
period, these are, as it were, repealed temporarily for that period. 
I do not see any difference in principle so far as the question of retro- 
activity of such repeal or suspension is concerned. ` 
- .lpisa fundamental rule of corstruction that no statute shall 
be:copstrued so as 1o have retrospective operation, unless its 
language.is such as: plajnly; to require such a construction. The 
game rulg involves . another and a subordinate rule, to- the effect 
4hat.s statute is not to be construed so as to, havea greater retros- 
pective operation than its language renders necessary. 

A statute is given retrospective effect when it is construed as 
taking aray or: ix a any vested right acquired under existing 
lama, +- 

.. It is not in accordance with. sound principles of interpreting 
matutes to give them a retrospective effect: -Mokaswad Abdus- 
samad y. Qurtan. Hussain (1) Extremely plain ‘anguage would 
dd needed to deprive of its legal consequences an act done before 
the passing of a statute. The general rule of law undoubtedly 
‘is that except there be a clear indication either from the iis 


(1) Ta R. 311. A. 30 (37); I. LR. MAG. 


^ : 
122 we ^ E ey 
fs a à 
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"matter or from the wording ofa statute, the statie is-not to receive 
a retrospective construction. In fact, we’.must look at the general 
scope and purview of the statute, and at the remedy sought to be 
applied, and consider what it was, that the legislature contemplated. 
" Perhaps no rule of construction is more firmly established than 

. this—that a retrospective operation is not to be given to a statute 
so as to impair an existing right or obligation otherwise thar ds 
regards matter of procedure,.unless that effect cannót be avoided 
without doing violence to the language of the enactment", A 

If the enactment is expressed in language which is fairly ‘cap- 
able of either interpretation, it ought to be construed as prosped- 
tive only: Main v. Stark (1). That the ‘legislature has demons- 
trated an intention to enact retrospectively to a certain’ extent is 
not sufficient to warrant a retrospective operation carried beyond 
the strict meaning of the terms used. The very intent-of this 
rule of interpretation is to prevent interference with rights of 
property except in cases where the unmistakable PUE of ihe 
legislature demands a retrospective construction. 
^ The theory of nor-retroactivity of laws owes its ou to the 
needs for security. But there are always two opposing eleménts 
to be reconciled,—the need for security and the need of promulga- 
ting new texts in the interest of social change. It is not ‘surprising 
that legal science has not yet succeeded in constructing any 
practical system which will satisfy both. No more -han approxittia- 
tions can be discovered. The solutions generally accepted ‘are 


connected especially with the idea of static security: he who by . 


virtue of an old law has acquired a certain situation of ‘fact should 
keep it, even if a new law forbids such acquisitions, Oh tlie other 
‘hand, if an individual is menaced in his dynamic’ security, he 
profits no more by the old law. Ifa person Had excepted to avail 
himself of his right, for example to build on: his land, he is at the 
` mercy of any new law regulating construction. He had counted 
on doing something under the olt-law ; this he cen:no longer do, 
and he shall be more or less in the position of one’ contracting 
party who sees the other withdraw his promise. But the limit 


between static and dynamic security is not easy to establish. In - 


"the complexity of actual life they contain’ notions separate or 
intertwined according to the particular case in view. The- theory 
of non-retroactivity dates from an epoch in whith security ‘was tite 
principal consideration. In our day the: theory of ‘evolution has 
‘deeply impressed our minas, sena is- less coniideredi and 

(1) (1890) 15 A. C, 384 (387). ie 
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Attention is given to something the way for necessary transforma- 
‘tions. Thus the tendency isto say that a new law should respect 
the facts of the past, but may dispose of the future at will 

A new law cannot affect acquired rights because they are 
derived from acts fulfilled under the protection of the old laws. 
The acquired rights comprehend any permissible act capable of 
financial valuation exercised over an object which is capable of , 
‘becoming part of the estate. Every right is an acquired right, 
which is the resultant of an act, legal when done, although the 
occasion giving it value has not occurred before the new law, 
provided that the right by the terms of the law of the time when it 
was done could have a financial value. 

It is clear that clause (1) is not expressly given koi 
‘beyond the 27th day of August, 1937- The question, therefore, is 
whether there is any clear indication either from the subject-matter 


~or from‘the wording of the section that it should be given retros- 


pective construction so as to extend its retroactivity to the date of 
the suit. 

There is nothing in the subject-matter of section 75A B. T. 
Act, which will entitle usin our construction of the section to 
deviate from the wellaccepted rules of construction, 

It is suggested that the object of the new section 75A is du 
to give exemption to the tenants from any enhancement operating 
during the period of ten years specified in the section. This 
object shows that the section was intended to prevent any enhance- 
ment operating during this period irrespective of the question when 
the proceedings for such enhancement were started. 

‘This is really begging the whole question. The section is not 
expressed in the form of any prohibition to the Courts from decree- 
ing a claim for enhancement. Nor does it by its terms prohibit 
enhancement of rent. Itonly says that the relevant. provisions 
shall remain suspended. When a plaintiff institutes a suit claiming 
some relief in respect of aright, he thereby acquires a substan- 
_tiveiright to get the relief determined with reference to the law 
ofthe time when he takes this action. The institution of the 
suit does not give rise to mere hope or expectation but a subs 
tantive right as stated above. In my opinion the principle under- 


lying the doctrine of nomretroactivity of a law shall apply to 


to such a case. I cannot see any distinctive feature in the fact 

that an enhancement when decreed will operate only in the future. 
Sections 6 to 9 of the B. T. Act deal with the question of 

enhancement of rent of a tenure and sections 27 to 37 deal With 
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similar questions in respect of a raiyati, Even assuming that these. 


provisions do not create the right to enhance the rent or the liabi- 


lity to enhancement, but only regulate -the relief in respect of an, 


already existing right or liability arising out of the legal relation 


of landlord and tenant and existing outside those provisions, the. 


plaintiff acquired a valuable right to the relief as allowed by the 
law on the date of his suit by instituting the suit and it will be 
giving retroactivity to the law repealing or suspending these pro- 
visions if such repeal or suspension be allowed to affect that 
relief. This should be avoided unless the statute expressly assumes 
that amounts to retroactivity or unless that effect cannot be avoided 
without doing violence to the language of the enactment. 


There is nothing in the language of the enactment which ` 
would compel us to give retrospective effect to it to the above extent. 
The enactment is expressly given retroactivity up toa certain 


date (namely, 27th August, 1937). The legislature, was evidently 
conscious of the fact'that but for this express provision the new 
law would not be effective from the date. If the legislature 


wanted to give it larger retroactivity, there is no reason why it could ` 


not give expression to this intention in clear terms. 

The following positions seem to be clear from the provisions of 
section 75A, B. T. Act — 

r. Ifa suit for enhancement of rent is instituted before a7th 
August, 1937, and also finally decreed before that date, the decree 
remains in force and is operative. 

2. Ifa suit for enhancement is instituted before s7th August, 
1937, but is finally decreed during the period from a7th August, 
1937 to 18th August, 1938, the decree remains inoperative till.27th 
August, 1947. 

3. Ifa mit for enhancement is instituted after 27th August, 
1937, and is finally decreed before 18th August, 1938, the- decree 
remains inopergtive till 27th August, 1947. . 

' 4 lfasuit for enhancement is instituted after 27th August, 
1937, and is pending hearing by the Court of first, instance on 18th 
August, 1938, the suit must be dismissed—section 75A (1) is 
expressly made retrospective to this extent. 

But the question is what will happen in the following cases : 

1. Asuitfor enbancement is instituted before 27th August, 
1937, but is still pending hearing on 18th August, 1938. 

3. A suit for enhancement is instituted after 37th August, 


1937, is decreed by the first Court before 18th August, 1935, but is 


pending on 18th August, 1938. 
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3. A suit for enhancement “ig instituted before 27th 
August, 3937. 

and (a) is decreed before that date but is pending in appeal on 
18th August, 1938. 

or (b) is decreed after 27th August, 1937, but before 18th 
August, 1938, and is pending in appeal on 18th August, 1938. 

Applying the accepted rules of interpretation as pointed out 
above, the first of the three cases illustrated above will fall to be 
decided with reference to the provisions existing at the time of 
the institution of the suit. The plaintiff may thus be entitled to 
have a decree for enhancement. The anomaly that will be created 
thereby is that there is nothing in the ection to render this decree 
inoperative. Its operation is not suspended by clause (2) of the 
section as itis made outside the period covered by the clause. 
Had the decree been made a few days earlier, namely, before 18th 
August, 1938, it would have been inoperative. This can hardly be 
the intention of the legislature. 

In the second of the three cases taken by way of illustration it 
may be within the province of the appellate Court to reopen the 
decree and dismiss the suit as the provisions are suspended retros- 
pectively s0 as to cover the date of the suit. For the decree 
itself being made inoperative fora particular period, the appeal 
itself becomes temporarily infructuous for and during that 
period. 

The position in 3 (a) is similar to that involved in the first case 
above discussed. ` 

The case in 3(b) is the one before us for our consideration. 
Undoubtedly the decree of the first Court is rendered’ inoperative 
Ly clause (2) of the section. But the Question is how this fact 
affects the appeal already preferred. If the appeal can be heard, 
in my opinion, the appellate Court, shall have to determine the 
respective cases of the parties with reference to the law existing 
at,the date of the institution of the suit. This date is outside 
the, period covered by the express retroactivity of the enactment 
and I do not see anything in ils language which necessarily extends 
its retroactivity to that date. Butas the decree of the first Court 
bas been rendered inoperative by clause (2) and will remain in- 
active for a certain period, it may be that the appeal has thereby 
become infructuous temporarily for that period. I feel inclined 
to this.latter view a3 otherwise there will be this anomaly that 
though the decree of the first Court, if allowed to stand without 
any appeal from it, would have been inoperativa by reason of 
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clause (2) the decree of the appellate Court will be fully operative, 
it having been made after 18th August, 1938, and there being 
nothing in the section to affect its operation. The Court of appeal 
below was certainly wrong in dismissing the suit on the ground 
that the provision of the Act relating to enhancement of rent were 
in the meantime suspended. As I have pointed out above, this 
suspension would not affect any right or liability, any relief in 
respect of such right or liability or any remedy involved in a shit or 
proceeding started outside the period over which the statute has 
extended its retroactivity. 


I therefore agree that this appeal should be allowed and I concur. 


in the order proposed by my learned brother. | 
P. S. . Appeal allowed. 


Before Mr. Justice B. N. Rau, Kt. and Mr. Justice 
C. C. Biswas. 


DEBI PRASAD BHAKAT 
v. 
SATISH CHANDRA GHOSH AND OTHERS.” 


‘Suit for possession and mesne "profils, if wainizinable, by decrte-holder auction- 
purchaser, who is also lamdlord—Code of Civil Procedure, (Act V of 1908) 
section 47, if bars such a suit—Fallure to mabe application under Order 21, 
rule 95, Civil Procedure Code, if extinguishes title te property—Prayer for 
meme profits, if alters the position as to the bar of section 47-—Indian 
Limitation Act, (Act IX of 1908) Schedule I Art. 158, if creates right of suit. 
Where a decree-holder auction-purchaser seeks to recover possession of any 

immovable property purchased by him, he must proceed by way of “an applica- 
tion under Order 21 Rule95 of the Code of Civil Procedure and not bya 
separate sult. The mere fact that auction-parchaser is landlord decreesholder 
will not make any difference. Itis the auction-purchase which constitttes his 
cause of action and a suit by him to recover possession could not be referred to 
his character as landlord, but as decree-holder auction- -purcha ser, 


*Appeal from Appellate Decree No. 191 of: 1940, againrt the decree. of 


Ramesh Chandra Dey, Esq., Subordinate Judge, 1st Court, of Zillah Midnapore, ' 


dated the 15th September, 1939, affirming the decree of Manmatha Nath Ghatak, 
Bag; Munsif, grd Court, Sadar, dated the 3rd March, 1939, 


Crem. 

1943. - 

Merah o 
March, 15, 16, 35. 


March, 25. 
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Kailas Ckandrc Tarafdar v. Gopal Chandra Peddar (1) applied. . 

Such a suit, therefore, being barred under section 47 of the Code of Civil 
Procedure, Article 139 of Schedule I of the Indian Limitation Act cannot create 
a right of sult. | 

Bat it is'not cOrrect to my that merely because the plaintiff failed to apply 
for delivery of possession under Order a1 Rule 95 of the Code ‘of Civil Pro- 
cedure, within the statutory period of limitation, be lost his title to the 

The inclusion cf a-claim for mesne profits does no ttake the matter outside 
the scope of Order 21 Rule 95 of the Code thereby escaping the bar of section 47 

Chandra Tarafdar v. Gopal Chandra Poddar (1), explained and 
followed. - 

Appeal by the Plaintiff. 

Suit for recavery of possession apd for mesne profits. 

The material facts will appear from the judgment. 

Messrs. Sattowripati Ray and SBireswar Chatterjee for the 
Appellant. 

Mr. Birendra Nath Sen Gupta for the Respondents. 

. C. A. Y. 

The judgments of the Court were as follows : ' 

Biswas, J. :—This appeal arises out of a suit for recovery of 
possession and for mesne profits. Both the Courts below have dis- 
missed the suit, and hence this appeal by the plaintiff. 

The facts ars not in dispute. The plaintiff is the landlord of 
an occupancy holding, and the defendants were tenants under him. 
He recovered a rent decree against them, and in execution of the 
decree, purchased the holding himself. The sale was held on the 
zand June, 1933, and confirmed on the 26th July following. On 
the 8th February next year, he obtained the sale certificate. It 
appears that he did not thereafter obtain possession of tbe hold- 


' jog. Instead, however, of applying to the Court for delivery of 


possession unde: Order ar, rule 95 of the Civil Procedure Code 
within three years of the dare of confirmation of the sale (as 
provided in Article r80 of Schedule I of the Indian Limitation 


` Act), the plainiff commenced the present suit on the rs5th Sep- 


tember, 1938, in which hs asked for recovery of possession on 
declaration of his title and for mesne profits. 

Both the Courts below have held that the case comes within 
the Full Bench ruling in atlas Chandra Tarafdar v. Gopal 
Chandra Poddar (1), and in that view, dismissed the suit as barred 
under section 47 of the Code of Civil Procedure. It is the pro- 


' priety of this view which is challenged in this appeal. 


(1) (1926) I, L. R. 53 Calc. 781 (F. B.) ; 43 C. L. J. 345 (F. B.) 
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* Inthe Full Bench case the question was whether an appeal ien 

lay from an order passed on an application under Order ar, rule 95 ` 1943 

by an auction-purchaser who was the decree-holder himself. This Debi Pramd Biylkat 
was held to depend on whether the case came under section 47 Satish Chandra 
of the Code, and this in turn was: held to depend on (1) whether -Ghosh. 

the decree-holder^auction-purchaser wasa party to the suit, and | Biswas; S. 
(2) whether the question of delivery of possession wasa question M 
relating to the exeeution, discharge: and satisfaetion of the decree, 

within the meaning of section 47. - Both questions were answered 

in the affirmative. 


It must follow accordingly that where a decree-holder auction- 
purchaser seeks to recover possession of any immoveable property 
purchased by him, he must proceed by way of an application, and 
not by a separate suit : in other words, if he wants Akas possession, 
he is limited to tbe reme¢cy provided by Order a1, rule 95 of the 
Code. 


The learned Advocate for the appellant has sought to avoid 
this effect of the Full Bench decision by an ingenious argument 
which he rests on:the fact that the decree-hotder purchaser here 
was the landlord. . He admits that it was open to his client, though 
a landlord, to proceed under Order 21, rule 95, and he concedes 
further that a separate suit by his client for the same ‘relief 
would be barred by section 47, but.his contention is that gwa land- 
lord, the plaintiff had an independent right, namely, a right to 
enter into possession as upon determination of the tenancy, and 
that it was this right which he was seeking to assert in the present 
suit. The bar of section 4n it is said, could not, therefore, 
apply. l 

In support of his argument, the learned Advocate relies on 
Article 139 of Schedule I of the Indian Limitation Act to show that 
sucha suit is maintainable. Suffice it, however, to say that the 
Limitation Act does not create a right of suit, but merely recognises 
iL If the suit is barred by a specific statutory provision, 
such as section 47 of the Code of Civil Procedure, it is no 
answer .to say that the Limitation Act provides for such a suit. 
Thus, Article 138 expressly provides for a suit for recovery of 
possession by a purchaser at a sale in execution of a decree: 
nevertheless, on the authority of the Full Bench decision, such a 
suit could not escape the bar of section 47 of the Code, where the 
purchaser was the decree-holder. 


Tt may be pointed out that in this case apart from section 47 
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Cmn. of the ‘Code, the plaintiffs right of suit is not ard cannot be 

. 1943. chállenged. ' On the facts it cannot be contended, for instance, 
Debi Pam Bhikat that merely because the plaintif failed to apply for delivery of 
"possessioh: under Order 2r, rule 95 within the statutory period 
of limitation, he lost his title to the property. Section 28 of the 
"Biomass 3. ' Indian Limitation Act, it will be observed, applies only to suits / 
— and not to applications, so that it is only on the expiry of the period 

. of limitation for instituting a suit for possession of any property, 

and not for making an application for possession, that the icd to 

the property is extinguished. 


' Satish Chandra 
Ghosh. 


The only question, therefore, that arises is whether the suit is hit 
by section 47. — 


We find it difficult to hold that the mere fact that the auction- 
purchaser is landlord decree-holder will make any difference in 
the applicability of the Full Bench ruling to this case. A landlord 
decree-holder is a decree-holder all the same, and he will accord- 

- ingly come within the terms of the decision. As landlord, the 
. plaintiff might have the right of re-entry on determination of the 
‘tenancy, but there is no getting away from the fact that the deter- 
mination of the tenancy here wasthe direct result of his auction- 
! purchase as decree-holder, causing a merger of the interests . of 
.landlord and tenant in the same person. It is the auction pur- 
chase, therefore, which constituted his cause of action, and one 
` does not ses hów a suit by him to recover possession could be re- 
ferred to his character as landlord, and not as decree-holder auc- 
: tion-purchaser. 


A further argument was raised on behalf of the appellant on 

the ground that the plaintiff here had asked for mesne profits 
besides preying for possession. It was said that as a claim for 

mesne profits was not within the scope of an application under 

Order ar, rule g5, the suit could not be held to be barred by sec- 

tion 47 : section 47 could only bar a suit when the same rélief 

could be obtained by application. The short answer is that a 
claim to mesne profits can arise only when the plaintiff has estab- 

lished his title to recover possession. The effect of the Full Bench 

* decision is that so far as possession is concerned, his only remedy 
"d by way of application under Order 21, rule 95, and then ‘if he 
" seeks mesne profits, he must bring a separate auit for the purpose. 
This doubtless may seem to involve a needless multiplicity of 

“proceedings, but whether this is a consideration which might or 
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should have weighed with the Full Bench, it is not for us to say. y 


It does not appear that this aspect of the matter was at all presen- 
ted to, or considered by, the Full Bench, but the decision is thére, 
and so long as it stands, we are bound by it. 

The result is that the view taken by the Courts bélow must be 
affirmed, and the appeal dismissed with costs. i l 


Rau, J. :—I agree. 
P. 8. Appeal. dismissed. 


CIVIL REVISION 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
A. L. Blank. 


GOURI SANKAR SUKUL AND OTHERS 
` T. 


THE COMMISSIONERS OF WAKFS, BENGAL 
AND OTHERS,* 


Bengal Wakf Act, (XIII of 1934), section 70 (2)—Noticé ander, if wecezsery— ' 
Sale of Sthud Talug in execution of rent-decree—Decree not against Mutwalli 
and property not sold as wak/ property—Non-service of such notice in swit or’ 
in execution procesding—Sale, tf may be declared void on application by 
Commissioner af Wak/s under section 70 (5)—Scope of enquiry in. a 
preceeding under se:tion 70 (5)—Wak/ not enrolled under stction 44, when 
the sale aas notified —Object underlying section 70. 


In 1935 the propcietors of a certain estate filed a suit for rent against two 
persons in respect of a Sikmi Taluk held thereunder, and obtained a decree. 
In execution of this decree the teaure was sold and purchased by the proprietors 
themselves on Jannary, 1937. On July 15, 1937, delivery of possession was’ 
taken. On December 16, 1940 an application was filed by the Commissioner of 
Wakfs before the Munsiff under section 70 (5) of the Bengal Wakf Act fora 


* Civil Revision Cases Nos. 1395 and 1936 of 1941 against the order of C. C. 
Basu Esq., Subordinate Judge of Tippera (Comilla), dated the 1st September, 
1941 in the matter of Miscellaneous- Appeal No. 111 of ‘1941 and "against the 
order of Moulavi A. A, Khan Esg., Munsiff ist Court at Chandpur (Tippera^ 
dated the goth June, 1941 in the matier of Miscellaneous Case No. 10 of 1641 
(under section 70.Bengal Wakf Aot) in Execution Case No. 367 of 1936. f 
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declaration that the sale was void as the property was wakf property and no 
notice had been secved under section 70 (a) of the Act. The Munsiff. granted 
the:application and set aside the stle. Against this order, an application wes 
made to the High Court under section 115 of the Cod» of Civil Procedure. It 
was not disputed that no notice had been given under sub section (2) of section 70 
of the Wakf Ac: and that the Commissioner had applied within one month from 
thédate of his knowledge of the sale, It was also found that at the time the 
sale was notified the wakf was not enrolled at the offioe of the Commissioner of 
Wakfs under section 44 of the Bengal Wakf Act. In the present case it was 
further found that the defendants were not sued as Matwallis or representativos 
of the wakf estate and thera was nothing on record to show that the property 
was wakf property or was sold as such. On these facts and findings it was con- 
tended before the High Court that a notice under sub-section (2) of section 70 of 
the Bengal Wakf Act was, not necessary and the sale was not void and could not 
be declared voki on the application of the Commissioner under section 70 (5) of 
the Act: 


Held, that the notice onder sub-section (2) of section 70 was not necessary and 
the sale could not bs declared void on gro md of non-service of notice, 


Where the Ceoree itself is against the wakf estate or the mutwalll ax such and 
the property is sold as wakf p-operty, the sale is binding on the wakf estate, and 
30 a notice, under section 70 (a) of the Bengal Wakf Act should be given to the 
Commissioner o£ Wakfs bsfore the property is actually sold so that he might 
intervene and avoid the sale. 


But where the decree {sa personal decree and not against the wakf estate or 
the Mutwalli as suck, and in execution of such decree the property is sold as 
the private property of the judgment-debtor although it really belongs to the 
wakf, the purchaser does not acquire any title to the property and no notice 
under section 70 (2) of the Bengal Wakf Act would therefore be necessary as 
there would be no duty on the part of the Commissioner of Wakfs to pay the 
decretal dues and there could be no. meaning in keeping alive the deoree and 
avoiding the sale. In such a case the remedy of the Commissioner is provided 
for in section 72 of the Bengal Wakf Act. o 


. The language of sub-section 5 of section 70 of the Act olearly indicates that 
the enquiry thereunder is of a summary character and it proceeds on the assump- 
tion that the property is wakf and that matter has not to be proved or investi- 
gated at all. The enquiry is limited to two things only, namely, as to whether 
the notice under sub-sectina-(2) of section 70 was actually given and secondly, 
whether the Commissioner has come within one month from.the date of his 
knowledge of the sale. i 


. To hold that notice under sub-section (3) or sub-section (3) of section 70 
would be necessary even where there is nothing on the record to show that the 
property was wakí property or the question was not raised ox agitated at all and 
to hold consequently that in a proceeding under sub-section (5) the Court or the 
Revenue Officer may bs required, In case of dispate, to enter into a judicial 
determination of the existence or the validity of the wakf, would lead to absurd 
and disastrous results, and che Legislature could never have intended it, 


Enrolment of a property as wakf property under section 44 of the Bengal 
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| Wakí Act is not a condition precedent to the existence of a valid wakf, and it 
is not correct to say that notice under sub-section (3) of : section 70 of the At 
would be necessary only after the wakf is enrolled, ; 
The intention of the Legislature in enacting sub-section (2) of section 70 Is 
‘to enable the Commissioner of Wakís to intervene when a wakf property Is going 
to be sold and lost to the wakf in execution of a Civil Coats decree. 4 
Applications under section :1 5 of the Code of Civil Procedure 
by Opposite Parties. 


Petition under sub-section (5) of section 70 of the Bengal Wakf 
Act for a declaration that a certain sale in execution of a rent decree 
was void. 


The material facts will appear from the judgment. 


Dr. S. C. Basak and Mr. Nalini Ranjan Bhattacharjee for the 
Petitioners, 


Mr. Abdul Quasem (II) for the Opposite Parties. ; 
4 C. A, V. 
The judgments of the Court were as follows :— ; 


Mukherjea, J.:—The petitioners in these Rules are three 
persons to wit Gouri Sankar Sukul, Goonga Narayan Sukul and Joy 
Narayan Sukul who are the proprietors of a certain’ estate in the 
district of Tippera, under which there was a sikmi taluk governed 
by Regulation VIII of 1819. In 1918 the petitioners brought a rent 
suit in the Court of the third Subordinate Judge at Comilla against 
the then patnidars for recovery of arrears of rent due in respect of 
the sikmi taluk and in execution of! the decree which they obtained 
in that suit, the tenure was put up to sale and was pürchásed by 
opposite parties Nos, a and 3. The purchasers took delivery of 
possession of the tenure after their purchase and continued’ to be 
in possession, since then, paying rents to the petitioners, In 1935 
the petitioners. filed a rent suit against opposite parties Nos. 2 and 3 
in the Court of the first Munsiff at Chandpur for recovery of rent of 
the tenure for the years 1338 to 1341 B. S. and obtained a decrée. 
In execution of this decree the tenure was sold and purchased by 
the petitioners themselves on the 11th of January, 1937. Delivery 
. of possession was taken on the 15th of July following. On the 16th 
of December, 1940 the Commissioner of Wakfs who is the opposite 
party No. r in these Rules filed an application before the Munaiff, 
1st Court, Chandpur, under section 7o (5) of the Bengal/Wakf Act 
for a declaration that the sale was void by reason of-the fact that 
the property was wakí property and no notice was served’ on the 


Commissioner as laid down in section 7o (a) of the Act: .The ' 
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Munsiff granted the application and set aside the sale. Against 
this order the petitioners took an appeal to the Court of the District 
Judge of Tippera.. The Subordinate Judge who heard the appeal 
dismissed-it as incompetent being of opinion that the order com- 
plained of did: notcome within section 47 of. thea Code of Civil- 
Procedure.- Againstthis order of the dismissal of appeal by the 
Subordinate Judge, Comilla, Rule No. 1395-of-rg41° was obtained 
from this Court, while the other Rule namely Rule No. 1396 of 
1941 is directed against the original order of the Munsiff setting © 
aside the sale under section 70 (5) of the Bengal Wakf Act. 

So far as Civil Rule No. 1395 of 194r is concerned, it is conced- 
ed on behalf of the petitioners that the order of the Munsiff could 
not have been challenged by way of an appeal That being the 
position, the Subordinate -Judge was right in dismissing the appeal 
as incompetent. This Rule, accordingly, fails and is discharged. 
No order as to costs. 

, Coming now to Civil Rule No. 1396 of 1941. the point for our 
determination is whether the sale in this case could be declared 
void on the application of the Commissioners of Wakfs under 
section 70 (5) of the Bengal Wakf Act. To determine this point it 
is necessary to loek closely .to the provisions of section 7o of the 
Bengal Wakf Act. That section runs as follows :—'' 7o (1) In every 
suit or proceeding in respect of any wakf property or of a mutwalli 
as such except a sult or proceeding for the recovery of rent by or on 
behalf of the mutwalli the Court shall issue notice to the Commis- 
sioner at the cost of the party instituting such suit or proceeding, 

(2) Before any wakf property is notified for sale in execution of 
a degree, notice shall be given by the Court to the Commissioner, 

(3) Before any wakf property is nofified for sale for the recovery: 
of any revenue, cess, rates or taxes due to the Government or to 
local-authority notice shall be given to the Commissioner by ‘the 
Court, Collector or other person under whose order the sale.is 
notified, d l 

(4) In the absence of a notice ander sub-section (1) any decree 
or order passed in the suit or proceeding shall be declared void, 
if the Commissioner, within one month of his coming to know of 
such suit-or. proceeding, applies to the Court in this behalf. 

(s).In the absence of a notice under sub-section (2) or sub- . 
section, (3) the sale shall be declared void, if the Commissioner 
within one month of his coming to know of- the-sale, applies in this 
behalf to the Court, or other authority under whose order the sale 
was held, ” : 


Vor 77.] HIGH. COURT. < i 


It is not disputed that in the present ca e no notice, was given: 
under sub-section (a) of. section 50 of the Wakf Act and the 
-Commissioner did apply for avoiding the sale within one month 


from: the: date of his :knowledge of the sale. The controversy; ,. 


therefore, centres round. the point as to whether a notice under 
sub-section (2) of section 7o was necessary in this case. Dr. Basak 
appearing on behalf of the petitioners argues that a notice under, 
‘sub-section (2) of section Jo was not necessary in this case as at 
the time when the sale was notified the .wakf was not enrolled at the 
‘office.of the Commissioner of Wakfs under section 44 of the Bengal 
Wakf Act. His contention: is.that the Commissioner of Wakís has 
no powers to exercise or duties to perform unless a Wakf is enrolled. 
in his office and consequently a notice to him prior to the date of 
enrolment is not contemplated by. the Legislature. Weare not at 
all impressed by.this argument. “ Wakf” is defined inisection 6, 
.clause (10) of the Bengal Wakf Act meaning “ the permanent 
dedication.by a person professing [slam of any movable or immov- 


able property for any purpose recognised by the Islamic law as ' 


pious, religious or charitable and-includes a wakf by user.” Thus 
enrolment under the Act is not a condition precedent to the exis- 
tence of. a valid wakf and if the intention of the Legislature had 
been that notice under sub-section: (2) would be necessary 
only .after the wakf is enrolled, it would have said so in clear 
terms, F i 

But though we do not agree with the contention of Dr. Basak 
we have to'consider the larger question which frequently arises for: 
determination in such cases namely whether the Court was bound. 
to issue a notice on the wakf. Commissioner under section 70 (7) of 
the Bengal Wakf Act when the sale was not in execution of a 
decree against the wakf estate or the mutwalli as such and. the pro- 
perty was nof put up to saleas wakf property at all Mr. Abdul 
Quasem (FI) who appears on behalf of the opposite party has argued. 
before us that notice under section 70 (a)-of the Bengal Wakf Act 
is mandatory when a property which is notified for sale asa wakf 
property in fact, although it might not be admitted.to be or dés- 
cribed as a wakf property in the suit or -proceeding and although 
there might be nothing in the record to bring the existence of the 
wakf to the notice of the Court. His contention is that even if the 
property is sold asa private secular property -and the decree was. 
not against the wakf or mutwalli as. such, the sale would. nevertlie- 
less be declared void’ if there was no.:notice served. under 
section 70 (2) and the Commissioner comes into Court within. one 


The. 
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month from the date of his knowledge of the sale. Mr. Quasem’ 
says that if in a proceeding under sub-section {5) of section 7o of 
the Bengal Wakf Act an auction purchaser disputes the existence or 
validity of the wakf, that question has got to be decided by the 
Court itself and the mere fact that the wakf has been already 
enrolled is not conclusive on the point, He winds up by saying that 
the whole object of the Legislature was to protect wakf property 
from  being.alienated and dest'oyed fraudulently and what sub- 
section (5) of section 7o contemplates is that the sale and not the 
decree shall be set aside so that it will be open to the Commissioner 
to pay the decretal dues and save the wakf property from . being 
soldi We' will consider the argument of Mr. Quasem in all its 
branches. : l 

We agree entirely with the learned Advocate that the object of 
the Bengal Wakf Actis to protect the wakf properties not only 
against strangers but against unscrupulous matwallis also who often 
treat them as their private secular properties. The intention of 
the Legislature in enacting sub-section (2) of section 70 is certainly 
to enable the Commissioner of Wakfs to intervene when a wakf 
property is going to be sold and lost to the wakf in execution of a 
Civil Court’s decree. Now, two different sets of circumstances can 
be conceived of, under which a wakf property can be put up to sale 
in execution of a decree of a Civil Court. In the first place, the 
decree itself may be against the wakf estate or the mutwalli as such 
and the property might be sold as wakf property.. In such cases 
the property itself will vest in the purchaser free and clearof the 
wakf and it will be lost to the wakf estate for ever. Inthe other 
class of cases the decree is not against the wakf or the mutwalli as 
such. It isa personal decree against a certain person who is not 
sued as representing the wakí estate and in execution of such decree 
the property is sold as the property of the judgment-debtor although 
it really belongs to the wakf. In such cases the purchaser does not 
acquire any title.to the:property against the wakf as the judgment- 
debtor personally. had no interest in the same. In our opinion it 
is in the class of cases coming under the first. category that notice 
under sub-section (3) of section To of the Bengal Wakf Act is con- 
templated and it is to this class of cases that the arguments put for- 
ward by Mr. Quasem are appropriate. If the decree was not against 
the mutwalli or the wakf estate as such, there would be no duty on 
the part of the Commissioner to pay -the decretal dues and there 
could bé no meaning in keeping alive the decree and avoiding the 
sale as is suggested by Mr. Quasem, When the decree is not against 


Vor. 77.] . . HIOH COURT. 


>the mutwalli and the property is not sold, as wakf property, the 
remedy of the Commissioner is we think provided for in section 7a 


ofthe Bengal Wakf Act. As the purchaser does not acquire any 


title to the property in such cases as against the wakf, it is open to 
the mutwalli to institute a suit to recover such property from the 
purchaser and ifthe' mutwalli neglects or refuses to do so, the 
Commissioner himself may file a suit as is provided for in 
section 72., When, however, the property is sold as wakf property 
in execution of a decree against .the wakf estate or the mutwalli as 
such, the sale is binding on the wakf. It is conceded that in such 
cases the Commissioner of Wakfs cannot institute a sult against the 
purchaser'and recover the property for the wakf. In our opinion 
it was to provide a remedy in such cases that the Legislature 
enacted in section 7o (2) of the Bengal Wakf Act that a notice 
should be given to the Commissioner of Wakfs' before the property 
is actually sold so that he might intervene and avoid the sale. 
That this was the intention of the Legislature would be ‘clear from 
the following considerations: Under sub-section (r) of section 70 
as set out above a notice is to be given to the Commissioner in all 
suits or proceedings in respect of any wakf property or the mutwalli 
as such. The words “as such” really indicate the intention of 
the Legislature. It is true that these words are not repeated in 
sub-section (a) but the implication is the same. The sale contem- 
plated by sub-section (2) takes place in course of an execution 
proceeding and the word “ proceeding " in sub-section (1) is wide 
enough to include a proceeding in execution as well. The Com- 
missioner might- not be inclined to interfere when he is apprised of 
the institution of the suit,or proceeding but the law gives him 
another opportunity before the sale is actually held and he can 
come in and avoid the sale if he so desires. As we have said 
already there could be no meaning in the Commissioners paying 
the money and avoiding the gale if the sale was not in execution of a 
decree which was binding on the wakf estate. If notice under 
sub-section (2) of section 70 is necessary even when , the property is 
sold not as wakf property, it would put a burden upon the Court 
which it would be impossible for the Court to ‘discharge. There 
may be nothing on the record to show that the property was wakf 
property and the question might not be raised or agitated at all. 
The Court cannot possibly discharge its duty unless it is apprised 
of the fact that the property was wakf. So faras we know no list 
of existing wakís is supplied to any Court of law and if the conten- 
tion of.. the opposite party is to prevail, the Court will be bound 
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to issue notice to the Commissioner of Wakfs in all cases where any ° 
immovable property is notified for sale. The difficulty will be still 
greater in cases coming under sub-section (3) of section 7o when 
any property is sold by the Collector or Revenue Officer for reali- 
sation of reverue or cess payable in respect of it. Unless the pro- 
perty is described as wakf property in the Collectorate records it 
would be absurd to suggest that the Collector should issue a notice 
as contemplated by sub-section (3) of section 7o. Above all, the 
existence or the validity of the wakf might be disputed and how is 
this‘dispute to be settled? Suppose that a property is sold asa 
secular property without any notice being given under sub- 
section (a) of section 7o and the Commissioner of Wakís applies for 
declaring the sale to be void under sub-section (5) of the section 
within the time specifisd therein, if the purchaser disputes the 
existence or the validity of the wakf what is the Court to do under 
these circumstances? Mr. Quasem suggests that the Court must 
hold an investigation into the matter and should come to a judicial 
finding as to whether the contention of the purchaser is right or not. 
Inour opinion the Legislature never intended that an enquiry of 
this character should. be held in a proceeding under sub-section (5) 
of section 70 of the Bengal Wakf Act. The language of sub- 
section's of section 7c clearly indicates that the enquiry isof a 
summary character. It proceeds on the assumption that the property 
i$-wakf and that matter has not to be proved or investigated at all. 
The Judge has to proceed on the assumption that the property is 
wakf and the enquiry is limited to two things only namely as to 
whether the notice under sub-section (2) of section 7o was actually 
given and secondly, whether the Commissioner has come within 
one month from the date of his knowledge of the sale. This view 
is strengthened by the fact that not only a Civil Court but a 
Revenue authority also is entitled to set aside a sale under sub- 
section (5) of section 7o of the Bengal Wakf Act and it will be 
totally unreasonable to think that the Legislature left the judicial 
determination of the existehce or the validity of the wakf to the 
Revenue Officers. It could not have been the intention of tbe 
Legislature that even when the matter was before the Civil Court 
the finding of the Court in a summary proceeding of this character 
would be conclusive as against the Commissioner of Wakfs as 
admittedly there is no right of appeal against the order of the Court. 


, In our opinion such a view would be disastrous so far as the 


interests of the wakf -are concerned and we are unable to hold that 
anch was the intentjon-of the Législature. For all these reagons our: 
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. conclusion is that a notice under sub-section (2) of sectiorc7o is : Cis 
necessary when the property is sold as Wakf property and not when ` TAS, 
it is sold as the private property of the judgment-debtor who. is not Gouri Sankaw Sukul- 
sued as a mutwalli ora representative of the wakf edtate. If the Y 


contention of the Commissioner of Wakís is well founded, there is DM 
no duty on his part to pay off the decretal dues and it is clearly nares 
his duty to institute a suit against the purchaser for recovery of — 
the property under section 72 of the Bengal Wakf Act, if the 
mutwalli fails or refuses to do so. : 

The result, therefore, is that the Rule is made absolute and the 
order of the Munsiff is set aside. | 

We make no order as to costs. 

Blank, J. :—1 agree. 


P. s. Rule mads absolute: 
APPELLATE CRIMINAL. 
Before. Mr, Justice R. F. Lodge and Mr. Justice 
S. R. Das. 
THE EMPEROR Capman. 
* “1943 
SHAIKH KHABIRUDDIN.* Juns, q, 8 


Charge te Fury—Misdirections—Latting in inadmissible evidence, i/ material 

~ omisdirsction— Test identification of stolen property recovered from accused 
persons, held in presence of Police-Oficer and deposed to by witnesses—Such 
statement, if admissible—Memorandium drawn up by Police Oficer . af stolen 
articles taken over by kim /rom custody of persons who had recovered them, 
containing also a summary ef statements mads to him during investigation, 
if admissible in evidence—Cods of Criminal Procedure (Act V af 1898), 
section 163. 


Four persons were placed on thelr ‘trial before the Sessions Judge of 


* Criminal Admitted Appeal No. 592 of 1942, against-the decisión of S. Sen, 
Esq. Sessions Judge, Midnapore, dated the asth September, 1942. 


/ 
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— 


1943. 
— 
Tha Emperor 


v. 
- Sk. Khabiraddin. 


— 
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Midnapore on a charge of dacoity. The jury returned a unanimous verdict in res-. 
pact of all the four accused. They found two accused not guilty and found the 
remaining two guilty of the offence of dacoity. The learned Sessions Judge 
accepted the unanimous verdict, and accordingly acquitted the two accused and 
convicted the remtining two. One of the two convicted persons appealed to the 
High 'Court. Before the High Court it was urged that there were misdirections 
in the ‘charge which had occasioned an erroneous verdict by the jury inasmuch as 
evidence which was not admissible under the Code of Criminal Prooedure and 
unde the Indian Evidence Act were shoved, to be ee before the jury and 
the same had prejudiced the accused : 


Held, (per Ccrism) 1 Any identification of stolen property in the preseoce of 
a Polioe Officer during investigation, wasa statement mide toa ‘Police Officer 
during Investigation and was, therefore, within the scope of section 16a of the 
Code of Criminal Procedure, and inadmissible in evideoce. Tho witnesses there- 


* fore should not have been allowed to depose to the fact that they had identified 


stolen property in presence of Police Officer. 


Per Das, F.: The statement of the identifier constitutes the identification. 
Identification has no separate existence apart from the statement whereby the 
things are identified. 


Krishna Chandra Dhenki v. Emperor (1) and Krishna  Kakar v. Emperor (2) 
followed. 


Section 162 of the Code of Criminal Procadure doss not say that statements 
made at any particular place only (e. g., tbe Thana) shall be inadmissible, 


` Krishna Chandra Dhenki v. Emperor (1) followed, Lela Lalung v. Emperor 
(3) dissented from. f 


Per Curiam: `A memorandum drawn up by a Police Officer of the articles 
taken over by him froma person who was entrusted with their custody by the 
villagers who had recovered the same from the dacolts before the Police appeared 
oa the scene, which though described in the charge to the jury asa search list, 
contained also a summary of statements made to him during investigation by . 
persons whom he examined, could not be prqved otherwise than as permitted 
under section 163 of the Code of Criminal Procedure and should not have been 
placed before the jury. It had considerable effect on the jury and their 
verdict, 


Appeal by the Accused under section 410 of the Code of Crimi- 
nal Procedurz. l 


Jury trial on a charge under section 395 of the Indian. Penal 
Code. 


The material facts will appear from the judgment. 
Mr. S. S. Mukherjee for the Appellant. 

Mr. Phasuindra Mohan Sanyal for the Crown. 
The judgments of the Court were as follows :— 


(1) (1935) 35 C. W. N. 488 ; I. L. R. 63 Calc, Pda 
(a) (1939) 43 C. W. N. 8; A C WN a0, 
(3) (1 68 C. L.]. 103; 42C 620. 


Vou 97] et gta COUÈT, 


` Lodge, J. :—This is ih appeal -agninst’conviction ‘and ‘sentence 
on a charge of dacoity. ^ The: appellant Sheikh Khabiruddin and 
- three others were placed on their trial before the Sessions Judge ‘of 
' Midnapore on a charge of dacoity. The jury returned a unanimous 
verdict in respect of all four accused: They found two accused 
Sheikh Hinu and Shéikh Shamshet not guilty, and they found the 
remaining two accused Sheikh Khabituddin- and Sheikh Abdul 
guilty of the offence of dacoity: The- learned Sessions Judge 
accepted the unanimous veridct, ‘aéquitted the accused Sheikh Hinu 
and Sheikh Shamsher, convicted Sheikh Khabirnddin and Sheikh 
AbdaFof- the offence of? dacoity, and sentenced eách of-them under 
section 395 of the Indian Penal Code to suffer rigorous imprisón- 
ment for four years. Sbeikh Khabiruddin is the sole appellant in 
“this appeal. 


- The case for the prosecution is as follows :—There was a | dacoity 


in the house of Amarendra Nath Roy of-Satdubi within the juris. 


diction of Keshpur Police Station at-about rA. M,, on Sunday the 
soth of April 1942. The inmates were violently assaulted and valu- 

. able articles were stolen. Amarendra Nath Roy was roused, from 
sleep by hearing the noise made by. the dacoits He got up and 
saw a number of people whispering, together in his courtyard. . He 
atfirst mistook them for members of the village defence party and 
sought their assistance. These men. were however among the dacoits 
and took part in the dacoity. 


There is in that; locality a village defence party consisting of 
'64.members. These 64 members are divided into four groupe, each 
` -with 16 members. The four atcused who were Ori their trial in this 
case all belonged to orie of the-grodp&j,—the group which had as 
“its leader Sheikh Abdul-of Chechura. It was the turm of this group 

for night duty on the -night of -the dacoity; but"onlj four of the 
sixteen members of the group reported. for-duty. Sheikh Abdul 
found it impossible under the circumstances to carry- out the duty 
imposed upon his group. He, therefore, visited the leaders'of the 
< other three groups and consulted them. They-decided to visit'the 


“houses of all the absent members of the group headed by Sheikh 


Abdul and call them to théir-duty. ` Accordingly- they went‘ to the 
houses of the various members of Sheikh Abdul's group. - They 
‘found the four accused persons-absent from honie that night, as-also 
two others of the group. They -tliereüpori decidéd to kéep watch on 
the houses of these six members until the members: returned’ home. 
Accordingly 4 watch’ was placed on: the: fiouse-of ‘Sheikh Khabir 
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uddin and on the houses of the other five members. Khabiruddir 
was seen returning to his house sometime before dawn. He was 
challenged, but he turned and fied. Others were seized on their 
return to their respective-homes. Later, Khabiruddin also returned 
home. The leader of his group went to Khabiruddin's home, called 
out Khabiruddin, arrested him and took him to the bouse of one 
Magum, whers the other missing members had been taken. It is 
then alleged that these men confessed that they had taken part in 


-the dacoity in the house of Amarendra Nath Roy. Khabiruddin 


confessed that he had concealed his share of! the booty under the 


-weeds in Pirpukur tank. Khabiruddin was taken to the tank and he 


produced from the water underneath the weeds a bundle containing 
stolen property. Stolen property was also recovered írom other 
members of this group, who Sonic that they had taken part in 
the dacoity. 

Various criticisms have been made of the charge delivered by 
‘the learned Subordinate Judge to the jury, and it has been seid that 
there are misdirections in this charge which have occasioned an 
‘erroneous verdict by the jury. We have read through the charge 
with care and for the most part we consider that itis a fair and 
satisfactory charge. Unfortunately, as it appears to us. evidence 
which was not admissible under the Code of Criminal Procedure 
‘and under the Indian Evidence Act, was allowed to be placed before 
the jury. "The witnesses have deposed thate test identification of 
the property recovered from the accused persons was held inthe ` 
“presence of a Police Officer and that various prosecution witnesses 
identified before that Police Officer the articles as articles stolen 
-from ` Amarendra Nath Roy’s house «on the night of the dacoity. 
At i» clear thar any identification of. stolen property in the presence 
of à Police Officer during investigation, was a statement made to a 
Police Officer: during investigation, .and, is, therefore, | within the 
scope of section 162 of the Code of Criminal Procedure. The 
witnesses should not have been allowed to depose to the fact that 
they had identified the stolen property in the presence of the Police 
Officer. There oan be no doubt that this evidence was inadmissible. 
If this was the only in admissible evidence I should have been inclin- 


“ed to hold that the accused were in no way prejudiced by the admis- 


sion of this evidence, inasmuch as the definite case put to the identi- 
fying witnesses was that these properties, said by the prosecution 
ta be stolen properties, were produced from the house of Amarendra 
Nath. Roy and were really his property and were not found in the 
possession of - the acctised persons. “This was the definite case put 
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. both to P. W..1 and P. W. 2 and.in view of this definite case it 
seems reasonable to hold that the jury could not-have been in any 
way prejudiced by the E admission of evidence to the effect 


tha; P. Ws. 1 and.2 had identified these articles as their own’ 


articles before the Police Officer. But there is also another piece of 
evidence on the record which is also obviously inadmissible. The 
property which is said to have been recovered from the possession 
of the accused persons, was recovered, if at all, from their possession 
by the villagers before the Police appeared upon the scene. It was 
made over to one Hamidulla for safe custody until the Police should 
arrive and take charge of it. "When the ‘Police arrived they took 
over the articles in the presence of twelve villagers aed they drew 
up a list of the articles seized with a statement of the circumstances, 
attending the seizure. This list has been described as a search list 
and is marked Exhibit 2, and has been signed by as many as twelve 
villagers. Strictly speaking, it is not a search list. It is merely a 
memorandum drawn up by the police officer of the articles taken 
over: by him from the custody of Hamidulla, but it was treated as 
a search list and’ was placed before the j ury as evidence in the case. 
Under the heading “ Remarks ' P occurs in bat Gocemert the 
following paragraph :— 

“ Sheikh Khabir, son of Sheikh Darbari of Chechura balok 
absent from his home on the night before yester night and- while 


his house was being guarded by Sheikh Safiruddin, Mohiruddin and- 


others of Chéchura the said Khabir returned home at dawn but 
‘Tan away seeing persons at his door. And again when he returned 
home late in the day and was asked about the cause of his absence 
from home, he admitted thgt he committed dacoity in the house of 
„Amarendra Nath Roy of Satdubi-and produced the articles in 
presence of the persons named in the third column and others 
from inside the water weeds of Pir Pukur of Chechurs. ERE 
those to be booty obtained in the dacoity. ” 

This is a record by a police officer of a summary of statements 
made to him during investigation by persons whom he examined. 
‘These -statements could ‘not be ‘proved other than as- permitted 
‘under section 162 of the Code of Criminal Procedure, This 
evidence shóuld certainly not have been placed before the jury, 
-and it is impossible to estimate what was the effect of this evidence 
.on the minds of . the jury. This document purports’ to have been 
drawn up on the arst of April very shortly after the dacoity and 
must have had considerable value as corroboration to prove that 
at a very early stage Khabiruddin-made a confesaton and-to* gorra- 
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borate those witnesses who described the circumstances of Khabi: . 
uddin's arrest and the production by him of stolen property. -It 
was impossible to say that this inadmissible, evidence did not. i id 
considerable effect on the jury and on their: verdict. 

In the circumstances the appeal must be allowed. The convic- 
tion and sentence passed on Sheikh Khabiruddin mast be set aside 
and the case remanded for retrial according to law. 

-Pending the retrial, let the appellant be released on bail t to the 
agtisfaction of the District Magistrate. 

Das, J. :—I desire to state my opinion on ‘one of the points 
argued before us Mr. Mukherjea appearing on behalf of the 
appellant has contended. that the trial in this case has been vitiated 
by the letting in of inadmissible evidence, namely, the evidence of 
identification of certain articles said to have been found upon or 
produced by the accused persons in the early hours of the 2oth of 
April, 1942, when the occurrence took place. It appears that the 
Sub-Inspector of Police who was in charge of the investigation held 
test identification on two days, namely, the #5th of May, 1942 and 
the rth of June, 194s, when Amarendra Nath Roy, prosecution 
witness No. 1, -at whose house the occurrence’ took place, and his 


_ sisterindaw Kanaklata, prosecution witness No. 2, identified 


Exhibits 2 and 9 to 13 as the articles taken away from the house of 
Amarendra by the miscreants. At the trial Amarendra, Kanaklata, 


Ram Chandra Chakravarty, Shaikh Syed Ali dnd Kumaresh 


Chandra Biswas, who was the Officer in charge of Kespur Police 
Station, gave evidence of the fact of such identification. Mr. Mukher- - 
jea contended that such evidence was inadmissible under section 162 
of the Code of Criminal Procedure andhe relied on the cases of 
Kriskaa Chandra Dhenki v. Emperor (1) and Krishna Kakar v. 
Emperor (a). In the ürst case S. K. Ghose, J., relying on certain 
earlier cases held that the statement, express or implied, which the 
complainant in that case must have made “by way of identifying the 
petitioner at the rama was hit by the provisions of section. 162. 
Mr. Justice Henderson was the same view and stated that it seemed 
clear that the statement made by the eomplainant to the investigat- 
ing officer to the effect that the petitioner was the person who had 
attempted to rob the: complainant was inadmissible in evidence -in 
view of the provisions of section 162 of the Code of Criminal 
Procedure. In the second case the Court consisting of Mc Nair and 
Khundkar, JJ., held that the identification of an accused in a text 
: (1) (1939) L Le R. 62 Calc. 918 ; 39 C. W. N. 488. 

., 2) (1939) 43 C. W. N. 1117 ; [1939] a Cale. 569. | 
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-identification parade before a police officer during the investigatiom 
of an offence amounts to statements, to the investigation officer 


within the meaning of section 16a of the Code of Criminal Proce- 


dure and the evidence of such identification is inadmissible.’ 

Turning now to the facts of the present case, the prosecution 
case is that Amarendra Nath Roy and Kanaklata identified these 
articles at the ‘test identifications held by the investigating officer. 
This identification must have been by so many words or by sign, 
namely, by pointing out the articles with fingers or by nodding of 
head. Pointing out by finger or nod of assent in answer toa 
question ig just as much a verbal statement as a statement by word 
of mouth. Section 162 of the Code of Criminal Procedure does not 
limit itself to statement of any particular kind. It embraces all kinds 
of statements made to a police officer in the course of an investi- 
gation, Therefore, it is in terms excluded by section 162. 


Mr. Sanyal on behalf of the Crown relied on the ruling of 
M. C. Ghose, J., in Lela Lalung v. Emperor (1). In that case tha 
learned Judge sought to distinguish the case of Arishua Chandre 
Dhenki v. Emperor (13). First of all it was pointed out that in 
Krishna Chandra Dhenks’s case (2) the identification was held at 
the ‘hana whereas in the case before him it was in the village. 
This circumstance appears to me to be of no consequence what- 
soever. Section 162 does not say that statements made at any- 
particular place only shall be inadmissible. The learned Judge 
finally concluded that a statement made bya person toa police 
officer during investigation was hit by section 162, but evidence of 
the fact of identification did not come within the prohibition of that 
section. With utmost resp&ct to the learned Judge Icán see no 
distinction between the two things. The statement of the identifier 
constitutes the identification. Identification has no separate exis- 
tence apart from the statement whereby the things nre identifled. 
Therefore when a person says thatso and so identified certain 
things as his own, he in effect states that so and so stated. that the 
things were his. In my opinion ,the evidence of the fat of identi- 
"ficatton is nothing but evidence of the statements which constitute 
the identification in a compendious and concise form. The two 
things appear to me to be the same. In this view of the matter. I 
find myself in agreement with the decisions in the two cases I have 
mentioned, namely, Xriskmachandra Dhenk?s case (a) and 


(1) (1938) 68 C. L. J. 103 ; 42 C. W. N. 6ao. 
(a) (1939) 1. L. R. 6a Calc 918 ; 39 C. W. N. 488. 


Li 
è 


Be Edu. 
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Krishna Kahar’s case (1) ; and in my opinion the learned Sessions , 
Judge was in error in letting in the evidence of the identification. 


For this reason and for other reasons stated in the judgment just 


. . delivered by my learned brother, with which I respectfully agree, 


I concur in'the order 'made by him. 
P. B.- Us PE allowed : 

: ' Conviction set aside : 
t Retrial ordered. 

- (1) (1989) 43 C. W. N. 1117. 


Before Mr. Justice N. G. A. Edgley and Mr. Justice 
A. L. Blank. 


THE EMPEROR 
4 v. 
MUKTARALI AND OTHERS." - 


Reference—Criminal Procedure Code (Act V of i898 as amended im 1923), 
section 307—Cases of some of the accustd om some of the charges referred— 
Reference, if competent. 

Fifteen persoas were placed on their trial before the Judge, and 

a Jury of nine, on obarges onder section 148, 149 and 303 of the 

Indian Penal Code. One of the- accused was unanimously found by the 

Jury, “Not Gallty" of both the charges, The remaining fourteen 

acoused were oonvicted under section 148 of the Indien Penal Code on an 8 to 1 

verdi, With regard to the charge under sections 149 and 307 of the Indian 

Penal Code, the jury returned a unanimous verdict of not guilty in favour of 5 

accused and a verdict of guilty, by 5 to 4, in respect of the remaining 9 accused. 

The learned Judge socepted the verdict of the jurors on the charge under 

section 148, Indian Penal Code as also the unanimous verdict of not gullty on 

the charge under section 149/302. Indian Penal Code, but disagreed with the 

majority vedie of guilty under sections 149/302 In respect of 9 

accused whose cases only were referred by the Judge to the High Court 

under section 307 of the Code of Criminal Procedure. The reason for 
reference was that this part of the verdict was based on a mis-appre- 
ciation of the evidence, Before the High Court two points were raised: 

(1) that the reference being of a part of the case only was incompetent ; and 
* Criminal Referenoe No. 8 of 1943 and Admitted Appeal No. 171 of 1943. 

Reference under section 307 of the Code of Criminal Procedure made by B. 

Bbeduri, Esq., Additional Semions Judge, Grd Court, Barlaal, dated “tha 25th 

Maroh, 1943. 


. Vol. 77] uloa court, 


. (2) that the jury should baye presumed agminst the prosecution for the non- 


production of material witnesses. The High Court dealt with the reference on 
merits : f j 
Held, (1) A reference is not bed merely because it is not made in respect of 
all the accused persons and of all the charges, - 

Emperor v. Bisknu Charan Das (1) and Emperor v. Taribulla Sheikh (2) 
explained and distinguished. 


Hssperor v. Pocha Mondal and others (3) and Esageror v. Nana! Bekari (9 
referred to, 


(2) The Jury sbould have inferred from the non-examination of material 


witnesses by the prosecution that if they had been witnesses they would not have 


"supported the reference. 


^ 


Reference under section 307 and Appeal by 14 of the accused 
persons, who were convicted. 

Trial before the Additional Sessions Judge, 3rd Court Barisal 
and a Jury of nine. 

The material facts will appear from the judgment. 

Mr. Dinesh Chandra Roy, in support of the Reference. 


Messrs. Debabrata Mukherjes and Samarendra Nath Mukherjes 
(IZ) for the Crown. 


References. 


I have the honour to submit herewith under section 307 Code of 
Criminal Procedure, the records of the above case in respect of 
the accused Moktarali, Muhammad, Apser, Ahammad, Meser, 
Adomali, Moslem, Wahed, and Rashid, because I disagree with 
the majority verdict of the jurors on the charge under section soa 
Indian Penal Code read with section 149 Indian Penal Code. I 


-am clearly of opinion that the majority verdict of the jurrors on 


this charge is manifestly wrong and against the weight of evidence 


-and circumstances and should be set aside in the interests of 
_ justice. 


The facts are set out in detail in my charge to the jury wherein 
I have also made an analysis of the evidence in course of the trial. 
‘The said charge to the jury may therefore be read as part of this 
reference. 


The prosecution case is that on the gftemoon of E the 


(1) (1933) 37 C. W. N. 1180. 4 nals wan 

- (3) (1921) 25 C. W. N. 6B. s 

(3) Reference No. 24 of 1933 (unreported). X n 
(4) (1930) L L. R. 6a All. 881, — - POEM 


Marck, 25, 
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goth April last, four persons, viz. Hatem, Arshad, Abdul Aziz and’ 
Safiladdi were coming to Jaliaghata from Mithapur. When they 
came to the south-west of the house of one Kasem, in Taliagbata, 
a party of armed men headed by one Seru attacked them. Arshed 
and Abdul Aziz fled into the house of Kasem unscathed. Hatem, 
Safiladdi and his brother Paban who came to their rescus, were 
injured with Lejas. The injured men ran inside Kasem’s house and 
took shelter in his but. Hatem fell down onthe door leading to 
tbe Hatina of the hut. They were chased by the assailants. 
Hatem’s mother came there running from her house which is close 
by and lamented over her son. Seru hurled a Leja which struck 


-Hatem’s mother Jarina Bibi. She at once fell dead there. 


The accused pleaded not guilty. They suggested a different 


"version of the occurrence at a different place. They further 


suggested that Paban killed Jarina Bibi with Leja. 

The jury unanimously found one accused (Jaban) of Cal. Case 
207 of 1942 not guilty of both the charges. By a majority verdict of 
8: 1 the jurors found: all the 14 accused of Cal. Case 208 of 1942 


„guilty under section 148 Indian Penal Code. As regards the charge 


under section 149/302 the jury returned unanimous verdict of not 
guilty against 5 accused viz. Mujaffar, Matahar, Azaharali alias Isu, 
Akkeali, and Tajem alias Kattie» In respect of the other 9 accused, 


: whose cases are referred, the jury returned verdict of not guilty by 
„a majority of 5: 4. laccepted the verdict of the Jurors on the 


charge under section 148 Indian Penal Code. I also accepted the 
unanimous verdict of not guilty on the charge under section 149/302. . 


.I disagree with majority verdict of guilty under section 149/302. 
‘The grounds of my opinion are : . 


(1) The majority verdict of guilty as against these 9 accused 
under section 149/302 Indian Penal Code is based on misappre- 


ciation of evidence. So far as the occurrence inside the house of 


Kasem is concerned, there is nothing in the evidence to discri- 


„minate as between the 5 accused unanimously found not guilty and 


these 9 accused found guilty by a majority verdict of 5: 4. This 


‘majority verdict of guilty is therefore clearly and manifestly 


wrong. 
(2) At least two very material witnesses of the occurrence within 


* Kasem's house have been withheld by the prosecution. They are 


the wife of Kasem and one Oolbaru, the daughter of Jarina and 
wife of Safiladdi. The evidence shows tfiat they were within the 


-house of Kasem at the time of the occurrence. Their statement 


to the Police were recorded under section 161 -Code of Criminal 


. Vor. $7.] ' -HGA Coukf- 

* , Procedure in the absence of Hatem, Paban and Safiladdi. The jury 

. Should have drawn a presumption under section 114 illustration (g) 
ofthe Indian Evidence Act, in respect of the occurrence inside 
Kasem's house, when these two material witnesses were not 

_ examined. 

The following judgments were delivered : 

Blank, J. :—The facts from which the present Reference and 
appeal arise are stated conveniently in the following extract from 
the letter of reference: (Page 64, lines 24 to 37 of the Paper 
Book). 

“ The prosecution case is that on the afternoon of Thursday, the 
3oth April last, four persons, viz, Hatem, Arshed, Abdul Aziz, and 
Safiladdi were coming to Jaliaghata from Mithapur. Then they 
came to the south-west of the house of one Kashem, in Jaliaghata, 
a party of armed men headed by one Seru attacked them. Arshed 
and Abdul Aziz fled into the house of Kasem unscathed. Hatem, 
Safiladdi and his brother Paban who came to their rescue, were 


injured with lejas. The injured men ran inside Kasem’s house and , 


took shelter in his hut. Hatem fell down onthe door leading to 
the Aatina of the hat. They were chased by the assailants. Hatem’s 
mother came there running from her house which is close by and 
lamented over her son. Seru hurled a /eja which struck Hatem's 
mother Jarina Bibi. She at once fell dead there. 
"The accused pleaded not guilty. They suggested a different 
‘version of the occurrence at a different place. They further 
suggested that Paban killed farina Bibi with Zefa. " 
Fourteen accused were convicted.under section 148 of the Indian 


Penal Code onan 8 to x verdict. With regard to the charge under _ 


sections 149 and 302 of the Indian Penal Code the jury returned a 
unanimous verdict of not guilty in favour of s accused and a verdict 
` of guilty, by 5 to 4, in respect of the remaining 9 accused whose 
cases have been referred by the learned. Additional Sessions Judge. 
The learned Additional Sessions Judge agreed with the whole of the 
verdict of the jury except the majority verdict of guilty under 
sections 149 and 302. His reasons for Reference were that this part of 
the verdict was based on misappreciation of evidence, there being 
` no grounds for discrimination as between the 5 accused unanim- 
ously found not guilty and the 9 accused found guilty by a majority 
verdict of 5 to 4; further that certain witnesses for the ptosecution 
“ had been withheld whose evidence was so material that the jury 
ought to have presumed against the prosecution, _ 
The appeal is on behalf of the 14 accused who were “convicted 
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under section 148 of the Indian Penal Code and sentenced to rigor-. 


‘ous imprisonment for one year each cxcept in the case of 3 persons 
who were given the benefit of section 562 of the Code of Criminal 
Procedure. 

^. When the hearing opened a preliminary objection was taken. on 
behalf of the Crown, Section 307 (2) of the Code of Criminal 


Procedure runs: “ Whenever the Judge submits a case under this ` 


section he shell not record judgment of acquittal or of conviction on 
any of the charges on which such accused has been tried..... ...... R 
The words “such accused ” refer to the words “ any accused 


„person ’ ” in sub section (1) ; these words in both sub-sections were 


inserted. by the Amending Act of 1923 to remove doubts, which had 
“gribén from certain decisions, whether it was competent to a Sessions 
Judge to refer the case of one or some only of a member of accused 
persons. On the statute as it now stands, the present Reference 
evigently cannot be attacked on the ground that the Reference 
ought to have been made in respect of all the accused persons and 
of all the charges. We make these observations as the Crown first 


' submitted thet the Reference was bad for the reason just stated. 


"This submission was sought to be supported by the observations of 


. Lort-Williame, J. in the case of Emperor v. Bishnu Charan Das (1). 


‘Apart, however, from the consideration that the observations of 
the learned Judge are not part of the findings of.the Court it is 
_ clear from the text of those observations that the head-note does 


"m nof: represent them. “with complete accuracy ; in particular the third 


“paragraph of fhe’ decision appearing at page 1184, may be 
referred to.. ` 


mi An objection of some 6 substance i is however that the Meuse ln 


"jt present form is ‘incompetent. It will be observed that the 9 
* persbüs whose cases ‘are now referred were among the 14 convicted 


“prider séction 148. For the Crown the case of The King. Emperor v. 


C" Türibullah Sáeikh (a), was referred to. This decision was before 
“thë 1923 | amendment but its authority is not affected thereby as the 
‘defects in the Order of Reference were different from those in the 


_ present order and the case remains an authority for the proposition 
' that "only where the Sessions Court had made a proper reference 
pie the High Court deal with the matter.” In that case, how- 


| the © defects were remediable .and, this Court sent tlie 


K TERS back for the defects to be remedied and afterwards dealt 


with thé Reference in due course. The dinh arising from the 


(es ene W.N. 1180. 
a) (1921) dis t W. N. 683. 


eR Ra o4, tuc * oe x 


Li `? 
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"terms of the statute as it now stands was not “in issue in that- case 
and wọ are unable -to treat it as an authority governing the present: 
Reference. ‘Fhe learned Advocate for the Crown referred to: thé 
judgment of the Ccurt in the case-of- Amsperor y. Bisikan Charan 
Das (1). In that case the Court rejected the Reference firstly.an the 
ground that the learned Sessions Judge had acted illegally in making. 
a Reference after recording an order in respect of other charges" 
against the accused person.” We -observe however ‘that two of tho! 
learned Judges explicitly considered the evidence. and rejectéd the. 
Reference also on the merits. The remarks of the third Judge at 
page 1185 of the Report are consistent equally with the view. that: 
he did the same as with the viéw that he. considered the legaLobjec- 
tion fatal We hestitate-to hold that itwa: at: least of the three: 
learned Judges who decided that! case considered the legal objection: 
taken by itself was necessarily fatal to the Reference.. We have also: 
had Gur attention directed to an;iinreported decision, Reference! 
No, 24 .of -1933,- Amgeror v. Pocha Mondal & others, in:orbich: 
Mukerji and Bartley, JJ. observed ::'* At. the? outset. it may be 
pointed out that a Referenee of this-description is not quite in‘order.. 
It has been pointed out by this, Court. that wheri a learned :Sessions- 
Judge makes a Reference under section 307 Criminal Procedore 
Code in respect of an accused person the whole. gase; in 80 .far as 
the particular accused i is concerned, must. be left open for the con: 
sideration of this Court- on such, reference. Piecemeal references of, ^n 
this description have ‘been always condemned _ by, this - Court 
inasmuch as they place this Court in a very embarrassing 


position. à 


“We have however gone through the letit of Reference of, the 


learned Judge and his charge to the jury and have. also heard “the. 
learned Deputy Legal Remembrancer who has placed the facts and 
circumstances of the case. Having done so-we have .come to the 
. conclusion that so far as this particular case is concerned the defect 
in the Reference ‘heed not deter us from dealing with the matter 
which has been sent up to us for our consideration." In this ine 
tance the Reference was accepted. ` We also note that in the case of. 
Emperor v. Nawal Behari (4), “a Division Bench of the Allahabad 
High Court dealt with a case in which the error ‘now under. cop- 
sideration had been made by setting “aside the conyiction and 


sentences passed by the Sessions Judge ‘and: quiu a convic-. 


tion and sentence.by the High Court. ` 


On the foregoing “considerations we proceed to. deal with the. 


(1) (1933) 37 C. W. N. 1189. (2) (1930) LL. R $a All. 881. 
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present Reference. Weare to consider the entire cviderce and to 
give due weight -to the opinions of the Sessions Judge and the jury. 
The learned Advocate appearing in support of the Reference has 
taken us through the evidence of the prosecution witnesses Nos. 2 
to 8, the eye witnesses, and submits that with Reference to the charge 
under sections 302 and 149 of the Indian Penal Code, the evidence 
against all the accused persons is generally to the sa me effect. The 
learned Advocate for the Crown conceded that it was difficult to 
discriminate between the cases of the 9 now referred and the 
remaining s. He referred to the abstract of the evidence as against 
individuals appearing at page 43 of the Paper Book and suggested 
that the Jury might have discriminated on the basis that the accused 
whom the witnesses spoke of as carrying weapons were guilty under 
sections 102 and 149 of the [Indian Penal Code whereas the others 
were not guilty. ‘Fhe suggested explanation however fails to account 
for the instances of accused Akkel Ali and Tazem alias Kottia, 
who were found not guilty by the Jury although the evidence is that 
4 witnesses inthe former case and 5 in the latter say that the 
accused hada Aja in hand. In our view the first reason for the 
Reference propounded by the learned Judge is sound and must 
Tho remaining reason is based on the fact that two witnesses 
one Suburjan, wife of Kasem, and the other Golbaru, the daughter 
of the deceased woman and the wife of Safiladdi, P. W. 6, were 
withheld by the prosecution. The evidence shows that they were 
in Kasem's house at the time of the occurrence and that their state- 
ments to the police were recorded under section 161 of the Code of 
Criminal Procedure. The -learned Judge states in the letter . of 
Reference that the jury should have drawna presumption under 
section r14, illustration (g) of the Indian Evidence Act in respect of 
the occurrence inside Kasem’s house when these two material wit- 
nesses were not examined. This topic was dealt with by the learned 
Judge towards the close of his charge at page 46, lines 5 to 25 of 
the Paper Book. The learned Judge has perhaps rather under- 
emphasised the importance, on the facts of the present case, of the 
omission to examine these two women. We do not think he would 
have been exceeding his duty had he put it pointedly to the jury 
that the omission to examine them, in the particular circumstances, 
raised serious doubts of the good faith of the prosecution evidence 
relating to the occurrence inside Kasem's house. Be that as it may, 
the jury could, and in our opinion should, have noted that potential 


* PB. 
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- witnesses of comperable authority to those examined were not 
examined and could and should bave inferred thence in the circum- 
stances of the case that if they had been witnesses they would not 
have supported the prosecution case. In our opinion, therefore, 
this ground is also a good ground for supporting the 
Reference. ~ : 

It remains to consider the appeal. Here we have only to see that 
the Jury were properly charged with this part of the case and that 
their verdict is not perverse. The learned Advocate for the 
appellants has taken us through the evidence separately so far as it 
relates to this part of the case. He submits that the defence case 
was not put before the jury. That is to be found at the end of the 
cross-examination of P. W. 1 (page 8, lines 54 to 57 of the Paper 
Book) Crossexamination on the point is found, for example, at 
page 9, lines 58 to 62 of the same and our attention has also been 


drawn to the passages at page 11, lines 45 to 53, page rz, lines 48- 


to 51 and similar passages at pages 14 and 15 of the Paper Book. 
The defence case, as it appears on the evidence, is that the occur- 
ence took place on Adam Ali’s plot (page 8 of the Paper Book) 


“and that the prosecution shifted the place of occurrence to suit. 


their case. We find however that the matter was put before the 
jury clearly and in sufficient detail at page 44, lines 51 to 57 of the 


Paper Book and we concur generally in the submission of the 
learned Advocate for the Crown that the offence under section 148. 


ofthe Indian Penal Code has been abundantly proved unless all 
the prosecution witnesses are lying. In this view we hold that the 
appeal is without merits and should be dismissed. 

We therefore, accept the Reference and acquit the 9 persons 
whose cases have been referred of the charge under sections 149 
and 303 of the Indian Penal Code. We dismiss the appeal and 
maintain the conviction and sentences under section 148 of the 
Indian Penal Code passed on the appellants, other than those who 
had been given the benefit of section 562 of the Code of Criminal 


Procedure, who will now surrender to their bail and serve the 


remainder of their sentences. 


Edgley, J. :—I agree. 4 
: Reference accepted : - 
Appeal dismissed, 
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Bengal Land Resensia Sala Lew —Act KI of 1859 (and B. C. Act VIE of 1868 )— 
? Sale of Howla and Nimhowla in succession in Government Khas ‘Mahal—Osal 
. Mukowla tharesinder, if a tenure and if could be similariy sold .under “the 
edd V1. s c rs A : " 
--One-S held a kewla or tenure directly under Government. In 1902 S created 
a AimiHowle.oc undet-tenure. by granting settlement of apart of the linds 
comprised: in c his teunre to SB SB.syld the rimbowla tooneR and took.a 
sab-leage Or ose ximhkowla trom him. In 1933, the Government’ sold -the 
howla for arrears of rent and purchased it themselves, In 1937 they similarly. 
sold ind purchased the Nim Howls. and finally on june 23, 1998, It was sold for 
ite’arrears ta R: SB, who Was originally Nim ‘Howladar and gabsequeatly be- 
caide Ost Nimhowladar who brought & sult for a declaration that the revenue salo 
was withónt jurisdiction and for confirmation of possession. The trial Court 
decreed.the suit but the decree was reversed by the- lower appellate Court, 
Tha only point fcr decision in the second appeal in the High Court was, whether 
at,the time of the sale in 1933 the Ost Nimhowla wasa tenure that ‘could be 
properly sold under the Acts of 1859and 1868. It appeared that certaln 
entriea in tho settlement papers consistently described the nimhowla and 
oeat himhowla as “not recognised by Government” and in the written statement 
there was a comp-ehensivo repudiation of these interests : 


c Held, (1) That there was no oset him howla th existence at the time of the 
eee sale in 1958 and that therefore the sale was void. 

: The effect of the entry, “not recoguised by the Government” in the settle- 
ment papers is, at least to deprive these tenures of ED _the third 
exception £ fn section 19 of Act VIL of 1868. 

. Labskidpar Barus v, Sarode Charen Dey (1) and Nagendra Chandra De v. 
Harabemar De (2) followed. 

Further, in view of the o&mpeehenstre repudiation in the written statement, 

of these interests, they were not undertenures at al! requiring. to be sealed by 


* Appeal from Appellate Decree No. 826 ive agtis the decree of J. K.: 
Biswas, Esq., Additional District Judge, 3rd Court, of Zilah Bakarganj, dated 
the Sth February, 1941, reverslag that of P.C. Sen Gupta, Esq., Subordinate 
Judge, and Court, Barisel, dated the ist April, 1940. 


(1) (1914) 20 C. L. J. 40. 
(2) (1952) 56 C. L. J. 4 
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the Government under section 12 of Aot VII of 1868. At most thoy-were In- Xm. 
“cambrances-which fell with, the revenue:sales. a oye ran qas. 
' Appeal by the Plaintiffs. oS ua Sabi Ronit 
- Suit for a declaration that a certain revenué sale was ete Baishnab. ' 
jurisdiction and for confirmation of possession. — . ton > Racha] Moban Das. 


The material facts will appear from the judgment. |. 


Messrs. Panchanan Ghose and Sukumar Ghose Wr) n the 
Appellants. | : 


Messrs. Atul Chandra Gupta and "pied Mokon R 
for the Respondents, f 


The judgments of the Court were as follows : m. S 


Rau, J. :— This is an appeal by the plaintiffs i ina suit- brought June, 28. 
by them for a declaration that a certain revenue. sale - beld. under m 
Bengal Act VII of 1868 read with Act XI of 1859 was without 
Jurisdiction and for confirmation of possession. The land in suit 
“isan Osat Nimhovla i in & Government. khas mahal in the Sunder- 
bans. Itappears that one Sunu Howladar held a howla or tenure 
directly under Government. Subsequently, in 1902- he created a 
nimbowla or under-tenure.by granting settlement of 175 bighas 
odd out of his lands to the plaintiffs. Thereafter the plaintiffs 
‘gold thé nimhowla to one Ramjiban and took a sub- lease or osat 
nimhowla ' from him. In 1933;.. the Government sold. the howla 
‘for arrears of rent and purchased it themselves. Then in 1937 
“they. similarly sold'and bought the nimhowla and finally on June 
23, 1933) (?) the osat nimhowla was sold for its arrears to the 
principal defendant in the present suit, It is this last sale that 
is attacked inthe suit and it is attacked on the , ground. that the 
“intérest of the ósat nimhowladar was not , saleable under the 
“aforesaid Acts. 7 
< The trial Court decreed the suit but the decree. “yras reversed by 
‘ the lower appellate Court. 


The only point for decision in this second. usb is ih aken at 
.the time of the sale in 1938 the osat nimhowla.was:a tenure that 

. could be properly sold under the Acts of 1859 and 1868... . 
Speaking generally, Act XI of 1859 directs the sale* of estates 
‘for arrears-of revenue and Aot VII of: 1868 directs the’ sale ‘of 
. tenures for arrears in, the safe manner and subject..to thy. sarbe 
. provisions. The term ‘tenure’ is defined im the Act of 1368 thus. 
“The woid ‘tenbre’ includes all interests in land, whether tent- 
paying or- lakhiraj (other than estates as above defined), and «ll 
. fisheries, which, by the terms „of. the grants..crealing the. aime or 


PAS 
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-by the custom of the country, are transferable, whether such 


tenures are resumable or not, and whether the right of selling or 
bringing them to sale for an arrear of rent may or may not hive been 
specially reserved by stipulation in any instrument”. The provision 
for- sale of tenures is contained in section 11 of the same Act which 
runs; “Whenever any revenue payable to Government in respect 
of any tenure not being an estate, shall be in arrear after the 
latest day of payment fixed in the manner prescribed in section 3 
of Act XI of 1859, the Collector to whom such revenue is payable 
may cause the tenure wo be soldin the manner and subject to the 
provisions inand bythe said Act XI of 1859 provided for the 
sale of estates for the recovery of arrears of revenue”. The appellants 
contend that the osat nimhowla was not a saleable tenure within the 
meaning of these provisions, The argument is briefly this. To be 


- saleable under the Act a tenure must first be liable to payment of 


revenue. ‘Revenue’ is defined in the Act as what is annually pay- 


“Able to the Government by the proprietor and ‘proprietor in the 


case of a tenure means the tenant by whom his tenure is held 
directly under the Crown. Thereafter, a tenure to be saleable 
must be one held directly under the Crown. Further, it must be 
transferable for otherwise it would not be a tenure at all within 
the definition quoted above. Sunu howladars howla was un- 
doubtedly a tenure, But it is contended that when that howla 


“was gold for arrears of revenue and purchased by’ the Government 


both the nimhowla and the osat nimhowla came to an end. These 
subordinate interests may bare been transferable tenures as orl- 
ginally created and vis-a-vis the persons creating them but they 
were nothing more than incumbrances on Sunu's howla so far as 
the Government were concerned, and upon the howl: being sold 
they were extinguished by section ra of the Act of 1868: and 


“even if the nimhowla is held to have been subsequently revived 


in some way, nevertheless, when their nimhowla in its turn was 
sold for arrears of revenue, the effect was to extinguish the osat 


“nimhowla,. In support of the contention that the .nimhowla and 


the osat nimhowla were nothing more than incumbrances the 
appellants point to certain entries in the settlement papers which 
consistently described them as “aten Tugi ws Siege,” “that is 
lo say, as not recognised by the Government.” In other words 
ots a vís the Government, they must be treated as mere incum- 


. brances which were swept away by section ra of Act VII of 1868. 


The relevant portion of this section runs. "The purchaser of any 


.fenure sold under the provisions of section of this ir Act shal! 


$ 


a 


VoL. 11] ju HIGH COURT. 


' acquire it (free from all encumbrances which may have. been im- 


posed upon it after its creation, or after the time of settlement, 
- whichever may have last occurred, and shall be’ entitled to avoid 


and annul all under-tenures, and forthwith to eject all under-tenants,. 


with the’ following exceptions:—* * * * Thirdly,—Tenurés 
created or recognised by the settlement proceedings of any cutrent 


temporary settlement as tenures bearing a rent which is fixed for. 


| the period of such settlement.” 


The validity of the above argument on behalf’ of the appellants E 


depends'i üpon ‘the exact effect of the entry “not recognised by the 
, Government”, in the settlement papers. After the decisions in 
Lakikidkar Barua v. Saroda Charan Dey (1) and Nagendra Chandra 
Dev. Harkumar Ds (2), where similar expressions were interpreted, 
it must be conceded that the effect of the entry is, at least, to 
deprive these tenures of the protection of the third exception in 
section 12. But the question still remains. Are they to be looked 
upon as mete incumbrances swept -away by the revenue sale of 
the owa and ‘nimhowla respectively orare they to be looked 
upon as tenures which although not saved by the aforesaid third 
exception subsist until- avoided and annulled ? Paragraph 8 of the 
defendant respondents written statement is important in this 
connection. It states that he neither. believes nor admits that 
there were pottas creating the simAomla or the osat nimkowla, “It 
goes on to assert that the Ao#as “alleged were never acted upon 


and that there was no stipulation. or rule for payment of the rent ` 


in the four alleged instal ments of Ashar, Aswin, Pous and Chaitra ; 
and it concludes by saying that even if the plaintiffs were some- 
how able to prove the potfas, neither these pottas nor any of the 
terms thereof bound or could bind the -Government. In view of 


this comprehensive repudiation it is not’ possible for usin this 


particular case to cut down the meaning of the words "not recog- 
7 nised. by Government". We are constrained to” hold that they 
mean what the defendant respondent himself has asserted, namely, 
thet so far as the Government were concerned, these’ subordinate 
interests were to be entirely ignored. It follows that they 
were not under tenures at all requiring to be annulled by the 
Government under section r2 of Act VII of 1868. At most they 
were incumbrances which fell with the revenue sales. If then 
the osat simhowla had no existences after the sale of the nim 
howla in 1937, can it be ‘said-to have been revived or created 

(1) (1914) 20 C. L. J. 40. 
* (a) (1982) 56 C. E, ]. 4 
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subsequently by a fresh grant or the equivalent of a grant ? There 
is no evidence whatsoever on this point. No new grant is alleged 
by either side. and the . defendant respondents repudiation of the 
kists named iñ the original potta shows that his own case ig that the 
old grant was not renewed in ‘all its incidents. There is nothing 
on the record from which we can infer that the old grant was renewed 
on any ascertainable terms. Thus we are driven to the conclusion 
that there was no osat nimhowla in existence at the time of the 


- revente sale in 1938 and that therefore the sale was void. 


The appeal is allowed and the trial Court’s decree is restored. 
"The parties will bear their own costs in this Court and in the lower 
appellate Court. 


* Mukherjea, J. :—I agree. 
P, 8. | Appeal allowed. 


Before Mr. Justice 7. ]. Y. Roxburgh and Mr, Justice 
A. L. Blank. 


SAHARADDI DEWAN 
v. . 
ALTAFUDDIN AHMED.* 


Bengal Tenancy Act (VIII, of :885, as amended by Acts IV of 1938 and VI 
of 1938), secties 26G, sub-section (X), application under, if maintainable 
at the instanc of transferees from original mortgagor—Sub-section (5), if 
» applies to anemalexs merigages—Section ÆG, if void wider section 107 (1) 
of the Gewerument of India Act, if repugnant to seciiens 08 (1) (a) and 
98 of the Transfer of Preperty Act (IV of 1882). 

On February 20, 1925, there was a mortgage entered Into between two 
persons, one of the terms whereof was that if the amount due were not fully 
recovered from the mortgaged property the mortgagee would be competent 
to realise it by selling other movable and immovable properties of the mort: 
gagor, The mortgagor sold his intetest to hls brother, The latter made an 


*Appaal from Appellate Order (S. M. A) No. St of 194%, against the order 
of Amulya Kumar Bhattacharjee Esq., Subordinate Judge, sth Court, of Zillah 
Decca, dated the 6th November, 1941, affirming the order of N. C. Chatterjes, * 
Esq., Munslf, sth Court, Manshiganj, dated the gth September, 1941. 
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application for restoration of the lands under section 26G, sub-section (5) of Cm. 
the Bengal Tenancy Aot before the Munsif, The learned Munsif allowed the 2 1943. 
application. On appeal, the learned Subordinate Judge affirmed the order. a 
On second appeal to the High Court, it was contended on bebalf of the mort- Saharaddl Dewan 
gagee-wppellant; (1) that the applicant,- not being the mortgagor, is not Altafuddin Abmed. 
entitled to the rights under section 26G, (3) that the applicant not having — 
paid the fuli consideration for the transfer under which he claims, is not entitled 
to recover possession ; (3) that the mortgage is an anomalous mortgage and is 
not hit by section 26G ; (4) that section 26:3 in so faras it affects anomalous b 
mortgages is vold under section 107 (1) of the Government of India Act, being 
repugnant to sections 68 (1) (a) and 98 of the Transfer of Property Aot. The 
High Court gave effect to contention (3) and allowed the appeal. — 

Held, the mortgage in question was not a pure usufruotuary mortgage as 
defined in section 58 (d) of the Transfer of Property Act and was an anomalous 
one. Seciton 26G of the Bengal Tenancy Act does apply to anomalous mort- 
gages. But in view of tho special terms of sub-section (5) thereof the remedy 
by way of application provided therein is not open to the mortgagors in such 
cases. Such a mortgage will be “deemed to be" a “complete usufrnctuary 
mortgage”, under seotion 26G (1a) aod under the provisions of tho Transfer of 
Property Act the mortgagor will be entitled at the end of the period to recover 
his land by sait on bis title. 

It ls to be assumed that thoeo dortving title from the mortgagor and the 
mortgagee respectively are to be covered by the terms “mortgagor” and “mart- 
gages” as laid dowa in section S9A of the Transfer of Property Act- and 
therefore the benefits of section 26G of the Bengal teeter Acte nyalahi 
to a transferee from a mortgagor. 


Section 26G of the Bengal Tenancy Act is not repugnant to section 98 of 
the Transfer of Property Act because in so far as the contract relates to (agricul- 
tural) landand the matter of its transfer la in question, this is clearly a 
matter excloded from the Concurrent List Ill Item 10, and is therefore a matter 
under Item 21 of List II, the Provincial List. 


Appeal by the Opposite Party. 


Application under Sub-section (5) of section 26G of the Bengal 
Tenancy Act. 


The material facts will appear from the judgment. 
Mr. Priti Bhushan Barman, for the Appellant. 


Mr. S. M. Bose, ( Advocate- -Gensral) with Mr. Surajit Chandra 
E for the Province of Bengal. : 
r. Khondhar Mohammad Hassan for the Respondent. a3 
The judgment of the Court was as follows :— 
' This is an appeal from an appellate order of the Subordinate July, 6. 
Judge of the sth Court, Dacca, affirming an order of the Munsif 
of the sth Court, Munshiganj, allowing the application. of respon- 
: dent No. 1 for restoration of possessidn of landa under Section 36G 


428 
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UMS, 
sabara ddi Dewan 
_Altafoddin A Ahmed. - 


Er 
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_of the Bengal Tenancy Act. The order has been passed under 
. the section as it stands after amendment in 1940.. 


The brother of the applicant before the Munsif mortgaged 
- fhe lands to the appellant on the 8th Falgun, 1331, corresponding 
“to thé aoth February, 1925, the terms being (1r) that the mortgagee 
~ would retain the rents and profits of the land in lieu of interest, 
(a) that ‘the amount would be paid by Bhadra 1332, (3) on failure 
to pay the land would remain in the possession of the mortgagee 


. till. repayment, (4) if the amount due to the mortgagee were not 


fully recovered from the mortgaged property the mortgagee would 


. be competent to réalise it by attaching and putting to auction 


other moveable and immoveable properties of the mortgagor. 
The ‘mortgagor sold his interest to his brother for Rs. 600, the 


_ consideration being paid as to Rs., too in cash, and the balance 


, was to be paid to the mortgagee. 

Four points have been raised in the appeal; (1) that the appli” 
cant, - not being.the mortgagor. is not entitled to the rights under 
Section 26G, (2) that as the applicant has not paid the full const 
deration, is. hed not paid the balance of Rs. soo to the mortgages, 
he is not entitled to recover possession, (3) that the mortgage is 


` an anomalous mortgage and is not hit by the provisions of 
` Section 26G, (4) that Section 26G in so far as it is held to affect 


anomalous mortgages is void under Section 107(1) of the Govern- 
ment of Indie Act as being repugnant to Section 68(1)a, and 
Section 93 of the Transfer of Property Act, the amendment not 
having received the assent of the Governor General. 

(1) As regards the first point the learned Subordinaté Judge 
relies on the provisions of Section 59A of the Transfer of Property 
Act which enacts that references in Chapter IV of that Act to 
mortgagors and mortgagess shall be deemed to include references 
to persons deriving title from them respectively. For the sppellant 
it is pointed out that the provision only covers references made in 
Chapter IV of the Transfer of Property Act, and it is urged that 
it will not cover references in Section 26G of the Bengal Tenancy 
"Act -It-is to be noted that Section 59À was inserted in 
the Transfer of Property Act by the Amending Act XXX of 
1ga9, but that previous to its insertion a similar reference had 
been taken as intended ; indeed the chapter is not very intelligible 
unless this is assumed, the rights as between persons deriving title 
from the mortgagors and moytgagees respectively would be left 
very much in tbe air without such an assumption. The learned 


Subordinate Judge remarks that as i in the present case the transfer 
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was made before the amendments were made in 1938 to Sec- 
tion 36G, no malafides or speculation can have been intended, 
and it is a fact that the transfer was to the brother of the mort- 
gagor. But if the transfer had been to a speculator there is no 
obvious reason why the legislature should have intended to give 
him the benefits of Section 26G and the fact that the present case 
is & good one will not help in the interpretation of the section. 
But an examination of the section as a whole suggests that an 
assumption is to be made that those deriving title from the mort- 
gagor and the mortgagee respectively are intended to be covered 
by the terms mortgagor and morgagee as laid down in Section 59A 
of the Transfer of Property Act. For example a mortgagor can 
hardly have been intended to be deprived of compensation under 
the proviso to Sub-section 5 where the mortgagee had transferred 
his interest and his transferee had remained in possession beyond 
the statutory period. Similarly as regards the special provisions 
in Subsections 8, 9, 10, 11 with regard to mortgages by condi- 
tional sale, a mortgagor for example can hardly have been intended 
to be deprived of the benefit of Sub-section (9) because the person 
in possession was not the original mortgagee but some person 
deriving title from him. On the whole therefore we think that 
the decision ‘of the learned Subordinate Judge on this point is 
sound, and this point of the appellant fails. 

(2) The second point raised by the appellant also appears 
to bave no substance ; there has been an out and out transfer of 
interest to the applicant, the matter of the consideration E 
is between him and his vendor. 

(3) The third point qaised by the appellant is important 
and  involres a somewhat detailed examination of the 
terms of Section 26G. Our conclusion is that Section 6G. does 
apply fo anomalous mortgages, but that in view of the special 
terms of Sub-section (5) the remedy by way of application provided 
therein is not open to the mortgagor in such cases. - It seems that 
there was probably an oversight at the time of amendment in 1940. 
We are here concerned with an anomalous mortgage entered into 
in 1935 by an occupancy rayat. £4. before the amendment of 
1928, in which delivery of possession has been given to the mort- 
gagee. We consider that the fourth term referred to above takes 
the present out of the category of pure usufructuary mortgage as 
defined in Section 58(d; of the Transfer of Property Act. 

Section a8G(Ia) enacts : 

“Notwithstanding anything contained in thig hee or in any 


429 - 

| Cm. 

1943. 

dl 
sakarat Dewan 
Altstaddls: Abmed. 
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other Jaw for the time being in force orin any contract any mort- 


BARC... ee entered into by an occupency-raiyat in respect of his. 
holding............ in which possession of land is delivered to the 
. mortgagee ~ : 


. (a) which was so entered into before the commencement of 
the Bengal Tenancy (Amendment) Act, 1928 and was subsisting 
on the rst day of August, 1937........ ... 

shall be deemed to have taken effect as a complete usufruc- 
tuary mortgage for the period mentioned in the instrument or for 
fifteen years whichever is less.” 

The present mortgage clearly fulfils all the requirements of this 
provision, and is hence to be “ deemed ” accordingly. 

There is no period mentioned in the instrument in this case, 
in our opinion. We refer to the definition of “complete usufruc- 
tuary mortgage ” given in Section 3(3) of the Bengal Tenancy Act. 

It “ means a transfer by a tenant of the right of possession in 
any land for the purpose of securing the payment cf money or the 
return of grain advanced or to be advanced by way of loan upon | 
the condition that the loan, with all the interest thereon, shall be 
deemed te be extinguished by the profits arising from the land during 
the period of the mortgage. 

The legislature seems to have shown an unnecessary fondness 
for the use of the word “deemed” in legislating on this subject. 
The words underlined above in the definition are superfluous ; 
the agreement of the parties to such a mortgage will be that the 
loan with all the interest will in fact be paid by the profits arising 
from the land and so the whole mortgage money will be paid off, 
and the debt extinguished. The yeib “deem” is customarily 
employed when something “ A " is to be taken to be “B”, when 
it obviously is not in fact “B” atal. It is so used in Sec- 
tion 26G(Is) when the legislature enacts that mortgages which are 
manifestly not complete usufructuary mortgages are to be taken 
to be such, where it, so to speak, re writes the morigage deed, 
and, provided that the deed is one of mortgage with delivery 
of possession, enacts that it shall read as if it contained the terms of 

. a “ complete usufructuary mortgage," with a period as laid down. 

The phrases " period of the mortgage” in Section 3(3) and 
“period mentioned in the instrument” in Section 26G(la) must 
refer to the period, if any, agreed upon between the parties as 
that at the end of which the rents and profits of the land shall 
have paid off the mortgage money. In the?present deed there is 
„A, term for payment in Bhadra, but this cannot be the period 
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referred to. . There is then provision that in default the mortgagee 
fs to retain the property until the principal money is paid, the 
interest being paid out of the rents, there is no time -limit to this. 
It is a characteristic of a usufructuary mortgage that there is no 


time limit, but in the type defined in the Tenancy Act as^a ‘com- 


plete usufructuary mortgage’ a period is agreed on as one during 
which the mortgage money will be paid off out of rents and profits. 
Under the terms of such an agreement the mortgagor is entitled 
at the end of this period when the mórtgage: money has been 
paid off to get back his property under the provisions of Section 63 
of the Transfer of Property Act on his title by a suit for posses- 
sion (Cf. Mulla’s Transfer of Property Act (and Edn.) commen- 


tary on Section 6a—p. 409 (and Edn.) ]. If the deed affected by | 


Section 26G be a deed of that type, then if the period mentioned 
in the instrument” (*" period of the mortgage”) be less than 
fifteen years, then the term will stand, if greater than fifteen years, 
then the agreement between the parties will be “ deemed to be” 


for a period of fifteen years. In the deed under consideration,, 


there being no period mentioned, it is to be taken as fifteen years. 

We have now to consider the terms of Section 26G(5) of the 
Act From what has been said above it will appear that a good 
deal of the provision made in the sub-section is superfluous. 
This can be clearly seen in the case of a complete usufructuary 
mortgage for a period of fifteen years entered into as such by a 
registered instrument. Even if Section 26G did not exist the 
mortgagor executing such a mortgage bond would, on the mort- 
gage money being paid off, as agreed, at the end of the period 
recover possession of his land By suit under the provisions of the 
Transfer of Property Act. Nevertheless Section a6G(5) enacts : 

* Notwithstanding anything contained in this Act or in any 
other law or any contract, the consideratión (with all interest 
thereon) for n complete usufructuary mortgage.............. shall be 
deemed to have been extinguished on the expiry of the period (a) 
mentioned in the intrument of mortgage fom the date of regis- 
tration of the instrument.,........«. and the mortgagor shall there- 
upon become entitled to possession of the mortgaged property 


was enacted. The parties ex AygofAssi having agreed that considera- 
tion and interest are to be ‘extinguished’ at the end of the period, 
the section solemnly enacts that it is to be deemed to be extin- 
guished, and that the morigagor will recover possession of his land 
which he is naturally entitled to do by virtue of his agreement; 
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Similarly where the deed between the parties is to be ‘ deemed 
to be "a “complete usufructuary mortgage” for fifteen years or 
the “ period mentioned in the instrument,” whichever is less, under 
Section 26G(la) then, under the provisions of the Transfer of 
Property “Act the mortgagor will be entitled at the end of the 
period to recover his land by sait on his title. 

. All that Subsection (5) of Section 26G adds to the Sub-sec- 
tion (ra) and the existing law is to provide a procedure by way 
of application instead of by way of suit. There is also provision 
that the “ period ” dates in the case ot^ mortgage by a registered 


` document from the date of the registration and from the date of 


possession in other cases. In the case of some anomalous mort- 
gage some such provision is needed. 

'Ehe point made for the appellant rests on the fact that Sub- 
section (5) of Section 26G provides :— 

* Notwithstanding anything contained in this Act or any other 
law or in any contract, the consideration (with all interest threon) 
essees fOr another form of usufructuary mortgage deemed under 
Sub-section (1a) to have taken effect as & complete usufructuary 
mortgnge...............Shall be deemed to have been extinguished 
vveotos coo Bic 

If the term ‘a other form of usufructuary mortgage’ is strictly 
interpreted, then the sub-section does not apply at all to anomalous 
mortgages. It was held by this Court in Sheikh Akbar Ali v. 
Sheikh Mafju idin (1). that the usufructuary mortgage referred to 
in Section 26G as it stood before amendment was the pure usuruc- 
tuary mortgage as defined in the Transfer of Property Act. More- 
ever Sub-section (4) specifically analyses the possible cases, since 
this was necessary for distinguishing the different types for the 
purposes of the provisos to the sub-section, the dates of execution 


_ being important and affecting different types differently. Clause (a) 


of the sub-section. deals with the complete usufructuary mortgage, 
clause (b) with the usufructuary mortgage other than a complete 
usufructuary mortgage, and clause (c) with other mortgages with 


. delivery of possession exclusive of those mentioned in clauses (a) 


and (b) In the face of this it is impossible to give any loose 


l interpretation to the terms ‘another form of usufructuary mortgage’ 


used in Subsection 5. The sub-section thus does not apply to 

the class referred to in Section a£G(4) (c). The result is however, 

not in our opinion that the benefits of Section 26G are not substan- 

tially:given to mortgagors in respect of mortgages of this class, but 

merely, for the reasons given above, that such mortgagors are 
(1) (ogryte C. La J, 370 ; 45 C. W. N. Bas. 


- 


Vor. j7.] HIGH COURT... ^ : 
* left to their ordinary remedy by way.of suit, as. would bave been 
* the case had they in fact executed ‘complete usufructuary mort- 


Civit. 
1943. 


- gages’ for a period of fifteen years Qr less), and had Section 26G Saharaddin Dewan 


not been enacted at all. 

If it could be held that. Section a6G(ra) gave the right to 
recover possession to mortgagors of the class mentioned in sub- 
section 4(c), but that sub-section § as framed in some way took 
away, it might then be necessary to consider which of the clauses 
would prevail, each being prefaced by the phrase ‘notwithstanding 
anything contained in this Act.’ 


This theu disposes of the third point raised by the Appellant; 


he succeeds to the extent that it is held that the remedy of respon- 
dent.No. r is by way of suit, not by application moder sub- 
ee 5. 

(4) The question whether Section’ 26G is void for repugnancy 
to any existing Indian law has recently been disposed of by us in 
"Monmohan Das v. Parswanath Das Sarkar (1). ln the present 
case &n additional argument is adduced by the appellant, based 
on Section 98 of the Transfer of Property Act, As that section 
merely enacts that in the case of anomalous mortgages the parties 
-will be bound by their contract, then in so far as the contract 
reletes to the (agricultural) land, and the matter of its transfer is 
in question, which is all we are cóncetned with here, this is clearly 
a matter excluded from the Concurrent List III item.10, and is 
therefore a matter under item 2r of List II of the Provincial List. 
The question of repugnancy therefore cannot arise. . In so far as 
the contract relates to the payment of the money, we are not 
concerned with that question now; it may arise if the mortgagee 

. sues for the principal money. We may merely remark that we 


see nothing in Ssction 98 or in Section 68(r) (a) of the Transfer ' 


of Property -Act for the matter, which provides that a contract 
‘otherwise illegal must be enforced. Section 37 of the Contract 
Act also specifically exempts performance of contracts where. per- 
formance is dispensed with or excused under any law. | | 
This appeal is accordingly. allowed and the order of the lower 
Court is set aside. There will ba no order as to costs. ] 
Certificate ünder Section 295 of the Government of India Act 
is granted. . 
S lut" ng , P Appeal akowed, 
(1) Civil-Rule No. 664 of 1943. (unreported) 


Ld 
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Ahatoddin Ahmed, 


—— 
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Before Mr. Justice T. J. Y. Roxburgh and Mr. Justice A. L. Blank. ` 


ARJUN LAL AGARWALLA (alias) ARJUN AGARWALLA 
v. 

BANABEHARI CHATTERJEE, PLEADER, ASAXBOL AND 
ON HIS DEATH SATYENDRA NATH MITRA, PLEADER, 
ASAMSOL, RECEIVER OF THE ESTATE OF MUKUNDA 
MADHUSUDAN SAMPAT, TRUSTEE* 


Ruecution of decres— AH trustees not made parties in suit, though irusi-esiaie 
itself maie party and represented—Code of Civil Procedure, (Act V ef 1908) 
Order 31 rulz 3—Decree obtained in such suit against irusi-esiate, i/ valid 
aguinst trust-ertais—Question, if may be raised in execuiion-brocrodings— 
Execution by assignee of decroe—Code of Civil Procedure, Order 31 rule 16 as 
amended by cules made by High Court—Netice under, if eswntial—Non- 
service, if vitiates proceedings even where judgment-debter trust-ertats 
appears and objects to execution by assignes—Court appeinting Receiver in 
a diferent sxit, if may interfere in execution proceedings agains? Receiver— 
Relouse of certain judgmeni-debiors, if amounts io release of the others— 
Indian Contract Act, (1X of 1872) section 4 ~ 
A suit for certain mining royalties, being Money Suit No. 288 of 1932, was 

brought against, amongst others, two persons, Indamati Debi, defendant 

No. 7 and Gopibala Debi, defendant No, 8, described as daughters of one 

Mukunda Lal Lalik, the settlor of the trust, Mukunda Madhusudan Sampat, 

The trust estate as defendant No, 15 was subsequently brought on the record, 

The suit was originally decreed ou contest against one defendant and ex parte 

against the rest. There were three applications for restoration, one of which 

was by the trust estate, defendant No. 15, After-restoration a joint decree 
on contest against defendant No. 15 and others was passed. It appeared that 
the vakalatnama filed in'the suit on behalf of the trust estate bore the seal 
of tho Estate and was signed by Indumati, defendant No. 8 as hertri 
parichariha, that the trust estate, defendant No, 15fleda written statement 
at the original stage, that an issue was framed after restoration asto whether 
the plaintiff had a cause of action against defendant No. 15 and there was - 

a finding recorded that the plaintiff as assignee had got every right to claim 

arrear of rent purchased by ber from all the principal defendants, Further, 

the deoree recited that the sult was disposed of in the presence of Sasanka 

Mukherjee pleader of defendant No. 15 
On May 9, 1938, another suit baing Title Suit No. 22 of 1937 was fled in 


-the Court of the Subordinate Judge of Asansol by Gopibala (defendant No. 8 


in M. 8. 988) or. behalf of herself and other beneficiaries of the Mukumda 
Madhusudan Trust estate and also as trustee against Indummt! (defendant 
No. 7 in M. S. 288) as head trusteo and benefolary of the estate, for an 
administration and accounts, The learned Judge directed thatindumati, who 
had been appointed in a previous sult as solo bartri jarichariba should cease to 
beso and be considered in terms of the trust deed as joint trustee with ber 


*Appeals from Origine] Order Nos. 133 and 192 of 1940, against the otdec 
of J. C. Chatteci, Esq., Subordinate Judge of Zillih Burdwan at Asansol, dated 
the 18th April, 1940. 
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. younger gister, Gopibala. Further, the sons of these sisters were appointed 
Recelvers and subsequently one Boobehari Chatterjee, a pleader of the local 
Court was appointed Recetrer. 

Now, in course of the proceedings in execution of the decre in M. S. 286 
of 1938, mentioned above, one Arjun Agarwalla the assignee of the decree 
applied in the aforesaid T. S, 22 of 1937 for permission to execute the decree 
against defendant No. 15 in M. S. 288, that is, the trust estate. The afore- 
sald Receiver raised an objection that the estate had not bees properly re- 
presented in the Money Suit, The objection was overruled and permission to 
execute given. 

Then the Receiver instituted a proceeding under section 47 of the Code 
of Ciril Procedure, objecting to execution of the decree, The Trial Court 
held (1) that the decree in M. S. 988 of 32 was not valid agains: the trust estate 
and the objection could not be raised in execution proceedings ; (9) that notice 
under Order a1 rule 16 was duly served on the trust estate ; (3) that the fact thet 
tho decree-holder had realised certain sums from some of the jodgment-debtors in 
fall satisfaction of their claims was no bar to realising the whole balance from 
the Receiver, But the Trial Court ultimately directed asa Court of Equity 
and as the Court which appointed the Receiver (in T. S. 22 cf 1937) that the 
Receiver was to be allowed to pay tbe actual share of the estate, first, andt 
then the decree-balder after receiving this would be entitled to proceed agains 
other judgment-debtors and if he failed to obtain the decretal amount from 
them, he would then be allowed to proceed against the Receiver after taking 
fresh permission, 

Both the Receiver and tho decree-holder filed separate appeals in the High 
Court. Before the High Court it was contended (1) that the decree in M, S. 
368 could not affect the trust estate asthe trustees woro not made parties in 
accordance with the provisions of Order 31 rule2 of the Code of Civil Pro- 


cedare and trust estate not sufficiently represented ; (a) that the notice onder 


Order a1 rule 16 of the Code wasnot duly served and it was fatal to the 
execution ; and two other points in the decision of the Trial Court were also 
raised, The High Court allowed the appeal of the doesnot and dis- 
missed the appeal of the Receiver, 

Held, In the circumstances of the case, no Selecta. could be taken in 
execution to the validity of the decree to affect the trust estate. 

There was no due servico of notioe under Order 21 rule 16. of the Code of 
Civil Procedure. But the judgment-debtor (trust estate) baring bad oppor- 
tunity and taken it, though it did not press the matter, tbe erecution prooeed- 
ings cannot fail as nullities, 

' The object of Order a1 rule 16 of theCode isto give the judgroent-debtoc 
an opportunity to object to execution by assignee. It does nct enact a forma- 
listic and essential ritual; and it cannot be said thateven though the fudg-. 
ment-debtor appears and objects to execution by the assignee still, unless he 
has been served properly with the piece of paper Informing him of his 
Opportunity to object, the prooeedings must fali as nullities, And this is moro 

so, particularty having regard to the amended form of Order a1 rule 16. 

Umamoyoe Darya v. Jatan Bewa (1) and. Surifa Katoon v. Acsimannesea Bibi 
(a) distinguished. 

(1) (1927) L L. R. $4 Calo, 624. (2) (1938) 4a C. W. N. 949. 
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Cm. The Court appointing the Receiver in one suit should not control the pro- . 
1943. ceedings in execution of a decree passed in another suit though by the same 
Arjun Lal Agarwalla : 
v. i The fact that the decree-holder may havo released some ofthe joint judg- 
Howe sol ment-debtors from some part of their share of the judgment-debt does not 
Heres affect the liability of the others to contribute and under section 44 of the Con- 
. tract. Act it does not discharge the other joint debtors, ` 
ST Gour Mohan v. Kanta Mohan (3) rofexred to. : "s 
Appeals by Jucgment-debtor and Assignee from Decree- 
holder.. ` 
Application by judgment-debtor under section 47 of the Code 
of Civil Procedure. ] 
i Tho material facts will appear from the judgment: 
in F. M. A. 132 of 1940 : 7 
` Messrs. Gopendra Nath Das, Lala Hemanta Kumar and 
Chandra Narayan Laih for the Appellant. 
Messrs. Amarendra Nath Bose, Amrita Lal Mukherjee ‘and - 
Jagadish Chandra Ghose for the Respondent. 
. in F. M. A. 192 of 1940: 
Messrs. Amarendra Nath Bose and Amrita Lal Mukherjee for 
the Appellant. 
"Messrs. .Gopendra Nath Das and Chandra Narayan Laik for 
the Respondent. 
o... The judgment of the Court was as follows : — » 
Tubs e ^ Roxburgh, J. : 





pes uia Subordinate Judge of Asansol in a proceeding under section 47 
— ‘ofthe Code of Civil Procedme instituted on an application by 
thé Receiver of a certain trust property known as the Mukunda 
Madhusudan Trust Estate. Execution of a decree in Money Suit. 
No.288 of 1932 of the Dhanbad Court was proceeding in the 
Court of the Subordinate Judge of Asansol, the’ trust estate being 
defendant No. 15 in that suit. Arjun Agarwalla, assignee of the 
decree in Money Suit No. 283 is the appellant in F, M. A. No. 133 
while the Receiver Banbehari Chatterjee, ~is the appellant in F. M, 

A No. 193.* 

The trial Court has held (1) that the .objector's contention that 
the decree in Money Suit 288 of 1932 is not valid against the trust 
estate and cannot be raised in execution pene (2) that notice 

. (3) (1941) 46 C, W. N. 234. ] 
*Note. No bayo marked tho paper book in E, M. A. 132 ag me tid a 
F.M Aya: o. 
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.under Order 21 rule 16 was duly served on the trust estate ; (3) 
that the fact that the decree holder had accepted certain sums 
from some of the judgment-debtors, viz., Rs. 1560. from original 
defendants Nos. 9 to 11, Rs. rgoo from defendants Nos. 31-35, 
and Rs. 1100 from defendant No. 13 in full satisfaction of their 
claims was no bar to his realising the whole balance from the 
receiver ; (4) he has however directed as a Court of equity and 
as the Court appointing the Receiverin T.S.22 of 1937, that 
the Receiver is only to be allowed to pay first the actual share 
of the estate, namely 1034 pies, and has directed that the decree- 
holder will then after realisation of this amount, proceed against 
the other judgment-debtors, and on his failure to obtain the 
decretal amount from them, he will be allowed to proceed with 
the execution of the decree against the properties in the hands of 
the Receiver, after taking fresh permission of the Court. 

The Receiver appeals in, respect of the first three decisions, 
the decree-holder appeals in nes of the limitations contained in 
the fourth decision. 

Money Suit 228 of 1932 vis Dit in respect of : certain 
mining royalties. Defendant No. 7 in the suit was Srimati Indumati 
Debi ; deféndant No. 8 was Srimati Gopibala Debi, both described 
as daughters of Mukunda Lal Laik, who was in fact the settlor of 
the trust Mukunda Madhusadan Sampat, which is so named in 
the deed of trust. Defendant No. 15 was the ‘Mukunda Madhu 

- sudan Sampat Trust Estate’. The final decree is Ex. A (A/part Ha); 


we vM 


(Ex. 3:B. Part I1/1) dated the 29th June, 1935, the suit was origis- tabs he 


nally decreed on the 16th August, 1934, On contest against deleh; 
dant No. 14 and ex parte against defendants Nos. 4-36. There 
were three applications for -restoration under Order IX rule 13 of 
the Code of Civil-Procedure, one of which was made on er 
of defendant No. 15 (Mukunda Madhusndan Trust Estate): It 
appears further that originally the suit was only against ee 
Nos. 12 to 14 heirs of one of the four original lessees, and that | 
the remaining defendants, -including defendant No. 15 the trust ` 
estate, were subsequently brought on the record. After restoration’ 
a joint decree -on contest against defendant No. 15 and against 
` others was passed on the aoth'June, 1935, and tbis was made joint 
with the previous decree against the other defendants. The decree 


recitesthat the suit was disposed of in the presence of Sasanka- 


: Mukherjee, pleader for defendant No. 15. The vakalatnama . filed 
in the suit òn behalf- of the estate, dated.the arst January, 1934, 


` 


Te 
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` bears the seal of the Mukunda Madhusudan Sampat estate, with . 


Srimati Indumati Debi shown as 'Kartri Paricharikn’, and is signed 
by her as such. This wes filed before thé original ex-parte decree 
was passed on the 16th August, 1934, and the judgment after 
restoration shows that defendant No. 15 filed a written statement 
at the original stage. There was an issue in the suit after restora- 
tion. “Has the plaintif any cause of action for this suit against 
defendants Nos. 15, 21 (a) and 30" and there isa finding that the 
plaintiff “as aesignee has got every rightto claim the arrear of 
rent purchased by her from all the principal defendants who ate 


‘the heirs and legal representatives of the original lessees”, and 


that nothing had been shown why “the plaintiff should not get a 
decree against the present defendants.” 

We proceed to consider the matter arising out of the first point 
decided by the trial Court. On behalf of the Receiver, Mr. 
Amerendra Nath Bose contends that despite all that was done 
in Money Suit No. :83 the suit is defective to affect the trust 
property because the provisions of Order 31 rule a of the Code 
of Civil Procedure were not complied with, asall the trustees 
were not made parties. At a preliminary hearing of this appeal 
the trust deed was not available ; it has been called for and is now- 
before us. It shows that the original settlor Mukunda Lal Laik 
was to be the first trustee, and after his death his wife, and after 
her death his daughters Indumati Devi and Gopibala Devi, (defen- 
dants Nos. 7 and 8in the suit), There is provision that when 
there war more than one trustee the elder was to be Karta and 


' was to manage the estate, taking the opinion of the others. 


Mukunda Lal Laik and his wife are noy dead, and according to 
the terms of the deed Indumati and Gopibala are now the trustees, 
the form being senior and karta’. Mr. Bose contends that Gopi- 
bala is a trustee, and she has not been madea party as such. 
The appearance of the estate on the record by name, represented 
by a pleader appointed by Indumati as 'kartri PACTI is not 
sufficient. . 

The Receiver was appointed in T. S. No. s2 of 1937 of the 
Court of the Subordinate Judge of Asansol This. was an admi. 
nistration suit filed on the gth May, 1938, by Gopibala Devi on 
behalf of herself and other - beneficiaries of the trust estate, and 
also as trustee against her sister Indumati Devi as head trustee 
and beneficiary of the estate, and others. According to the judg- 


` ment (Ex. 1 B. part I1/18) in this case the affairs of the estate had 


drifted from bad to - worse until Indumet “wisely applied to the 
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“Sub-Judge of Purulia early in 1933 and obtained an order (Ex. 49) ve 
consistent with her seniority and the terms of the trust deed in 1943- 
pursuance of which she alone took up the estate management OD Arjun Lal al Agarwalhi 
28th April, 1932, as its ‘kartri paricharike’. The learned Judge o akan 


stated: "I think defendant NO. should cease to bethe sole- Chatterjee. 
kartri paricharika and be considered in terms of the trust deed Roxburgh, F. 
as joint trustee with her younger sister Gopibala............... ” He — 
directed that accounts be taken to ascertain the liability of Indu- 
mati as Kartri paricharika during the period from a8th April, 
1932 (the date of the appointment by the Subordinate Judge of 
Purulia) and 19th May, 1937, the date of the filing of the plaint 
in the suit before him, and directed the “plaintiff No. 1 and defen- 
dant No. r are joint trustees of this trust property and the right 
of defendant No. ras sole Kartri Paricharika ceases from this 
date.” The sons of the sisters were appointed as Receivers; but 
subsequently the present Receiver has been appointed in their 
place. 
The order of the Subordinate Judge of Purulia dated the 27th 
April, 1932, referred to in the judgment in T.S. 2s of 1977 was 
also called for in this appeal along with the copy of the trust deed. 
The order does not show more than that the Receiver in the 
suit before the Subordinate Judge of Purulia was authorised to pay 
all amounts to the kartri paricharika. 
It remains to note that in the course ‘of the execution procee- 
dings in respect of M. S. 388 the asdignee of the decree, (Arjun 
Agarwala) applied in T.S. 298 of 1937 for permission to execute 
the decree against defendant No. 15 in M. S, No. 288 (the 
Trust Estate). The Receifer objected, but, by an order dated 
the roth August, 1939 ( Ex. B, A Part IT/62 ) his objection that 
the estate has not been properly represented in the money. suit 
was over.uled, and permission to execute was given. We do not, 
however, think that this decision precludes a different decision in 
the present case ; in an application for permission to proceed 
against the Receiver the point was obviously not a proper one on E 
which permission could have been refused. 
"We have set outthe facts at length, though the point was 
_ decided briefly by the learned Subordinate Judge on the ground 
that no objection as to the validity of the decree can be raised in 
the execution proceedings, The more detailed examination of 
the facts does not lead us to any different conclusion. At best 
the point is & highly technical one, though that alone is no reason 
why it should not succeed. The estate has in substrnce been 
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—— 
Arjun Lal Agarwalla 
“>. ‘Bane A i: 
Caatterjeo, 
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Tepresented throughout; the suit was brought during the period ` 
after 28th April 1932, when the kartri paricharika had an official 
recognition from the Purulia Court, the exact nature of which is 
not very clear. Until the present Receiver arrived on the scene 
no one ever thought of suggesting that there had not been proper 
representation of the trust estate. In the suit Indumati herself 
appeared‘ as ‘kdrtri paricharika' instructing the pleader for the 
Mukunda Lal Madhusudan Sampati ; both sisters were parties in 
their own-names. No objection to the representation was taken, 


-on the other hand the decree was reopened at the instance of the 


estate so represented. In view of these circumstances we see no 
reason to differ from the view of the trial Court that no objection 


can be taken in-execation to the validity of the decree to affect the 


trust estate. The appsal fails in respect of the first point 


Taised. 


. The second point decided by the trial Court raises the question 
whether notice under Order a1 rule 16 was properly served, and, 
if not, whether the failure to make service is fatal to the execution. 
Mr. Bose relies on the decision in Useamoyee Dasya- v. Jatan 
Bewa (1)and in Surifa Katoon v. Assimannessa Bibi (2).° Order 
at rule 16 was amended so far as this Court is concerned in 1933, 
and it is clear that now no contention can be made as to the 
validity of proceedings pending the hearing of the objections of 
the judgment-debtors, if any, whatever might be the case under 
the rule as it stood before amendment. The earlier case cited 


< was decided under the rule as .it so stood. In the present case it 
may be stated without discussion that the trial Court is in error 


in holding that as the notice was duly stuck up, the service on the 
estate was good. Service has been first attempted in M. Ex. Case 
No. 474 of 1935 on a person not authorised to receive summons. 
There was thus no service of notice, but on the other hand the 
Trust Estate through Indumati Devi, as kartri paricharika filed 
an objection on the r4th May, 1937,. in the later execution case 


.No. 96 of 1937, ground (d) of which specifically challenged the 


assignee’s right to proceed. (Ex. I. A. part II/47). The objec- 
tion was dismissed for default and nom-prosecution on the arst 
July, 1937, (Ex. D (5) A/Part 11/55). Shortly after this on the 
Bth August, 1937, the trust estate appeared in the same' manner 


- and applied for an adjournment of the sale waiving fresh issue of 
-Bale proclamation. The object'of Order a1 rule 16 is to give the 


(1) (1927) LL. R, 54 Calo. 624. 
(2) (1938) 4a C. W: N. 949. 
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. judgment, denos an opportunity to object to execütion. by the ene . 
‘assignes. In this case the objector defendant No. rè; the Trust 1943. 
Estate, had the opportunity and took it, though it did not press Arjun a] aj Agnewalis 
the matter. Unless it can bé sald that-Order ar rule 16° enacts a- Benabehari 
formalistic but essential ritual, So ‘that even thóugh .the judgment Chatterjee, 
debtor appears and objects to execution by the assignee still, — . Roxburgt, J 
unless he has been served properly, with the piece-of paper infor — co 
“ming him of his opportunity to object, the proceedings must fail pon 
as nullities, there is no substance in the point now raised. We 

. do not think this is the correct view, particularly having regard to 
the amended form of rule 16 ; the objection - on the ground of non- 
service of notice under Order 31 rule 16 fails. 


The third and fourth points decided by the trial Court may 
be disposed of together and cover both the appeals. We think 
that the learned Subordinate Judge was in, error in obtruding his 
function as Court appointing the Receiver (in T. S. 22 of 1937) 
into the matter of the execution of the decree in M. S. 288 of: 
1932, and further that his order even regarded as strictly speak- 
ing one made in T. S. 23 of 1937 is not prope?. As Court appoint-. 
ing the Receiver we do not think he should have attempted to . 
control the proceedings in the execution as he has done, In any 
case it is clear that the fact that the decree holder may have, 
released some of the joint, judgment debtors from some pert of l 
their share of the judgment debt does not affect the liability of A 
the others to contribute [ Gour Mohan v. Kanta Mokas (1) ], and a ote 
under section 44 of the Contract Act it does not discharge the 
other joint debtors. The decree-holder is entitled: to proceed 2:22 
against the remaining judemeüt-debtors in such manner ashe- 7, hi 
chooses; the executing Court could. not prevent him so doing, 
and we do not think that the fact that one of the judgment-debtors 
is a Receiver gives, in the circumstances, the Court which appoin- 
ted him any right to place obstructions in the way of execution. 
Even conceding that in special circumstances some control might 
be properly exercised by the Court appointing the Receiyer, we 
see no reason for such interference in this case. The result is 
that we allow the appeal of the decree-holder in this matter, and 
dismiss that of the Receiver. 


In the result appeal No. 131 of the decreesholder succeeds and 
is allowed with costs. .The appeal of the Receiver No. r9a fails 
on all points and is dismissed with costs, The order of the trial 


a) (941) 46 C. W. N 2$ 
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Court is ; modified and the application of the Receiver is djamissed 4 


in toto with ‘costs. Heering feo two gold mohurs in each case. . 


ador Agna . Lej the records be sent down as early as pogsib]e. 


Beane ceko, 


Rechiegh, J. 


Civit. 
1943. 
Mm 
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Blank, J. iI agre. : 
LIE < Appeal No. 132 allowed : 
2217 . Appeal No. rga dismissed. 


`. Before Mr. justice B. N; Rau, and. Mr. Justice 
_ B. E, Mukherjea. 
CAT CUTTA LANDING]AND SHIPPING 
COMPANY. LIMITED 
vU. - 3 
THE VICTOR OIL COMPANY LIMITED.* 


Ejectment—Notice—Oral lease for “3 - yours from June 1, 1936 ^ and 


., possession faken the same day — Notice requiring tenant fo quit “on 
expiry of December 1, 1940 "—S&ch notice, if valid—Transfer af Property 
Act, (IV of:1882) Secs. 106 and 110—Sec. 110, Uf applies to written least 
only, if an inflexible rule of construction. NS 
There was a verbal agreement between Calcutta Landing and Shipping 

Company and the Victor O Company that the latter would take lease of a 

godown for 3 years ““ from rst Juno, 1996.” The losses Oll Company wont 

into possession on June 1, 1935 and has been in possession, eyer since. No 
written lease was ever exeouted. On November 13, 1940 the lessor conmpany 

Served a notice upon the lessee company to quit “on espiry of December 1, 

-1940." The lessee company not having given up possession the lemar com- 

pany brought sult for #jestmont and meene profits against the leases company. 


* Appeal from Appellate Decree No, 957 of 1942, against the decree of 
A.F. M, Rahaman, Esq, Distrlot Judge of Zillah Howrah, dated the gra 
Fobruary, 1943, afürming the decree of Ral Saheb: R. C. Sen Gopta; 
Bnbordinate Judge, rst Court, Howrah, dated the oth September, 1941. 


VoL. 77.) - " HIGH COURT. - 


. Tho only question raised and involved is, whether this was a valid notice 
under section 106 of the Transfer of Property Act: . 


Held, Per Curiam: (1) The notice to quit was invalid, not bidak ended 
with a calendar month. | . ; 

The oral lense was invalid, boing unregistered and hence, the whole 
verbal agreement Including the teem and date of commencement has to be 
rejected, The lease therefore falls to be governed by section 106 of the 
Transfer of Property Act and section 110 has no application. 


Therefere, according to sectlon 106 of the Transfer of Property Act 
read with potio dp or tha General Cia oboe Act; the leise inast be hold toba 
a lease from month to month according to the Beltish Calendar. 


Per Rau. ¥.1 Section 110 of the Transfer of Property Act applies to 


a lonse created by oral agrooment as woll as to one created by a — 
instrument. . 
It is really in the nature of an interpretation clause, But tbe rule laid 
‘down thereln is not inflexile and should be read as subject to the qualifi- 
cation * unless the context otherwise requires.” 

Knightsbridge Estates Trust Lid. v. Byrne (1) referred to. d 
Per Mukherjea, F.: Section 110 of the Transfer of Property Act would not in 
terms apply to spoken language when the question would be one of gathering 
the intention of the parties from the words used; The section enbodies certain. 
technical rule of coüstruction and’ it is improbable that the legistature intend- 
ed that a technical rule of interpretation which involves attaching particulár 
Meaning to particnlar Warda should De Appt to apokat Bake mhara tue. 
actual words used would have to be proved by extrinsic evidence, . 

Case-lass referred to, 


Appeal by the Plaintiffs. 

Suit for ejectment and mesne profits. : 

‘The material facts will appear from the judgment. 

Messrs. S, M. Bose (Advocate General), Gopendra Nath Das 
and Sakendra Nath Mitra, for the Appellant. f 

Messrs. Atul - Chandra Gupta and ORUNI Mohan Saha, Or.) 


for the Respondent. 
C. A, Y, 


+: The judgments of the Court were as follows :— : 

. Rau, J; :—This appeal is by the - plaintiffs, the Calcutta Land- 
ing. aid Shipping. Co.-Ltd., -in a suit for ejeotment and meane 
profits brought. against the respondents, the Victor Oil Co. Ltd. 
The facts are briefly these: There was r verbal agreement bet- 
ween the parties to the effect that -the defendant company would 


take a lease of the disputed godown fora period of 3 years “from ` 


the rst June, 1936” on a monthly rent of Rs. aso. The defen: 
dant company went into possession on Jue ty 1940 ant nae been 


Uy (1940]A. C. ip i. 3 


Jui, 13. 
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in possession ever since. A written lease had been contemplated - 
but none was actually executed. On November 13, 1940, the 
plaintiff company served a notice upon the defendants to give up 
possession of the premises “on the expiry.of the 1st December, 
1940". "Both the Courts below have held that this was not a valid 
notice under section 106 of the Transfer of Property Act. Hence 
this second appeal. 

The sole question raised before us isas to the validity of tbe 
notice. The sections to be considered are sections 106 and 110 
of the Transfer of Property Act. The relevant portions of these 


` sections run thus: Section 106—"In the absence of a contract 
“or local law or usage to the contrary, a lease of immovable property 


for agricultural or manufacturing purposes shall be deemed 
to be a lease from year to year, terminable, on the part of either 
lessor or lessee, by six months’ notice expiring with the end of a 
year of the tenancy ; and a lease of immovable property for any 
other purpose shall be deemed to be a lease, from month to month 
terminable, on the part of either lessor or lessee, by fifteen days’ 
notice expiring with the end of a month of the tenancy". Section 
110—'"Where the time limited by a lease of immovable property is 
expressed as commencing-from a articular day, in computing that 
time such day shall be excluded. Where no day of commence- 
ment is named, the time so limited begins from the making of 
the lease. 

“Where the time so limited isa year or a number of years, in 
the absence of an exp-ess agreement to the contrary, the lease shall 
last during the whole anniversary of the day from which such time 
commences. 
` “Where the time so limited is expressed to be terminable before 
its expiration, and the lease omits to mention at whose option it 
is so terminable, the lessee and not the lessor shall have such 
option.” 

Both the Courts below have held that section rro has no appli- 
cation except to a written lease. Ishall first comment on this 
point. Under section 107 of the Transfer of Property Act, a 
lease of immovable property can in certain cases be made only 
by a registered instrument but in all other cases leases may be 
made either by a registered instrument or by oral agreement 
accompanied by delivery of possession. Ordinarily therefore the 
yord “expressed” in section 110 would seem to mean “expressed” 
either in the registered instrument or tbe oral agreement by which 
the lease is made. I am not quite convinced that the. word 


x 


Vol 77.] ' BIOH COURT. 


"' expressed " necessarily implies expression in writing. ` For 
example, section 7 (2) of the Contract Act indicates that in order 


445 
Cmi, 


1943. 


to convert a proposal into a promise the acceptance must . be Caloutta Landing’ 


“expressed” in some usual and reasonable manner ; clearly” this 
applies to verbal as well as written acceptances. By way of com 


trast I may notice section #5 (1) of the same Act which provides: C 


_ that an agreement made without consideration is void unless it is 
expressed in writing and registered under thelaw for the time be- 
ing in force. Thus where the legislature means expression in 
writing, it may be expected to say so in plain terms. 

Nor I am quite convinced that the last paragraph of section 110 
which speaks of the Jease omitting to mention at whose option it 
is terminable necessarily implies that the section contemplates a 
written lease. . An oral agreement may omit to mention a thing a 
as much as a written instrument. 

On thé language of section 110 itis not therefore clear to me 
that it cannot apply to a lease created by oral agreement as well 


as.to one created by a registered instrument. The provision is | 


really in the nature of an interpretation clause and it would be 
plainly inconvenient to have one dictionary for written words and 
another for words spoken. 1f, for example, it were proved in-a 
particular case that a lease for one year had been made by oral 
agreement in which the term had been expressed to: commence 
from ist January, it would be difficult to hold that the term 
should be computed in a manner different from that prescribed by 
section 110. 

Nor am I saiisfied that the rule laid down in the section is 
inflexible, whether for writtbn or verbal leases. If for example, 
& written lease provides that it is for a term of 3 years commencing 
from 1st January, 1646, and ending On 31& December, 1948, . 
both days inclusive, it would be impossible to apply the rule laid 
down in section 110 without making the lesse selfcontradictory. 
As observed by Viscount | Maugham.in Apightsdridge Estates 
Trust Ltd. v. Byrne (1), some such phrase as "unless the context 
otherwise requires” is often necessarily implied in statutory defipi- 


tions even where it is not expressly inserted, and it may well . 


be that section 110 must be read as subject to a similar quali- 
fication. 

However, in this particular case itis not necessary for me to 
decide any of these points. Here there was a verbal agreement 


(1) [1949] A. C. 613, Gat, 
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for a term of 3 years from the 1st June, 1936. Such a lease can 
only be created by a registered instrument. No registered instru- 
ment having been executed, the verbal agreement has to be ignored. 
It is not possible to sever the words “from the rst June, 1936” 
from the term which they were meant to limit and to hold that the 
words are good while the term is bad. Both have to be rejected. 
The case would then fallto be governed by section 106 of the . 
Transfer of Property Act and the lease must therefore be deemed 
to be a lease from “month to month". According to the General 
Clauses Act, 1897, which reproduces the definition given by sec- 
tion a (4) of the General Clauses Act, 1868, the word ‘month’ in 
this section must mean a month reckoned according to the British 
Calender.. Therefore, the lease must be held to be a lease from 
month to month -according to the British calender. There is no 
dispute that the defendant company went into possession on the 
first day.of a calendar month, namely, rst June, 1936. The notice 
to quit should therefore have ended with a calendar month. 
Instead of this it was expressed to end on the expiry of the ist of 
December: Much asl regret to have to decide the case ona 


| technicality, I do not think that there is any alternative but to 


dismias the appeal. 


` Inthe circumstances of the case the parties must bear their own 
‘oats throughout. 


d “Mukherjea, J. :—This al arises out a an action in oio 


ment commenced by the plaintiff appellant to recover khas posses- 
sion of the premises in suiton the allegntion that the defendant 
was a monthly tenant in- respect to thé same, and the tenancy was . 
determined by. a notice to-quit. The material facts lie within a 
a very short compass and may be stated as follows :—The premises 
im suit. which is a godown at Howrah belongs to the. plaintiff 
Company. There was an arrangement come to between the plain- 
tiff And the defendant-under which tbe latter agreed to take a lease ` 
9f the godown-for a period of three years with effect from rat-June, 
1939, at a monthly rental of Rs. 250. The defendant actually 
oecupled- the godown on rst Tune, 1936, but no lease was - executed 
and registered in accordance with the agreement, and the result 
was that the defendant continued to hold the premises asa tenant 
fom. month to month. On November 13, 1940, the plaintiff 


- Betved a notice to quit upon the defendant asking the latter “to 


yacate the godown on the expiry of December 1, 1940. As the 


Vou 737) ‘> HIGH ĠOURT -= |^ 
*defendant did not, comply mae 4 this mote the prosents suit was 
instituted.’ ' 

"The substantial defence raised on behalf of the’ defendant 'com- 
pany was that the notice to quit was insufficient in law to deter- 


mine the tenancy. The Subordinate Judge. who tried the "suit, ` 


accepted this contention “ag correct and dismissed the: plaintiffs 
suit. - The Subordinate Judge was- of opinion that-as the tenancy 
commenced on the-1st -of June, 1936, ‘and ‘continued frorh- morth 
to month according: to the English Calendar, it could be terminated 
by a notice which would expire- at the ond of any such month. 
The tenait therefore could not be asked to yacate-on the: -expity 
of the rst day of December, when another-month -of the ‘tenancy 
would actually begin. According to the Subordinate” Jedge | there’ 
being no document of lease, Section 110 ofthe Transfer of- Pro- 
perty- Act was not- attracted to this case and- the plaintiff was 
not right in calung the rst day in computing the period: of 
tenancy: Ke 
This decision was affirmed on appeal: by: the District Judge, 
Howrah: It is against the judgment of the District Judge that this 
Second Appeal has been preferred. . Te 


The learned Advo cate General who appears in €: “of the 


appeal has contended before us that the Court below was wrong 
in holding that section rro, -Transfer of Property Act, is not appli- 
cable'except where there is a formal lease ín" writing. In‘ the 
Present case, he says, there were letters exchanged between ihe 
parties which clearly stated that the lease was'to commence from 
15 June, 1936. As this day is to be excluded for purposes of 
computing the period of thelease, the tenancy must-be deemed to 
begin on the end day of each month and continue till expiry ` ‘of 
the first day of the month following. In support of this conten- 
tion the learned Counsel has relied amongst others upon the 
decision of the Judicial Committee, in Benoy Krishna -Dus-v. 
‘Salstestord (1). Now section tre of the Transfer of Property Act 
embodies certain technical rules of interpretation. The first pard- 
graph lays down that if the time limited by a lease of immovable 
property is expressed as commencing from,a patticular day, in 

computing the time such day ‘shall be excluded.. In English law 
also when the term is expressed in the habendum to commence 
from & specified day, that day is not ‘ordinarily included. in tHe 
term, while if if is stated to commence on- -a particular day, - that 


day is included, But in English law these mules are not inflexible 


(t) (t983) L. R.-89 L Avarg WO. Li J-3]9.. - | 
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and wbether the date of commencement is to beexcluded or in: 
cluded is to be determined according to the context and subject 


- matter, and the deed must always be interpreted to give effect to 


the substantive rights of the parties [vide Redman’s Law of Land- 
lord and Tenant, gth Edition, p. 3t ; Foa p. 113 ; vide also the 
cases of Ackland v. Lutley (1) ; Sidebotham v. Holland (2); Magge- 
sew v. Groves (3).]. agree with what has been said by Amoer 
Ali J. in Charu Chandra v. Bankim (4) that section r1o, Transfer 
of Property Act attempts to render certain, what in England would 
have been a matter of some doubt, and lays down the artificial 
rule of construction that where a lease is said to commence from 


& certain date, it means from the end of that date and will m 
: . another day added on at the end. 


The first point that has been raised in this appeal is ee 
section 119 of the Transfer of Property Act is at all applicable 
when there is no lease in writing. The section does not say that 
there must be an instrument in writing but Mr. Gupta argues, 
that this must have been the intention: of the Legislature. . The 


- ‘time litnited by a lease’ says Mr. Gupta could not be “expressed” 


2s commencing from a particular day unless the lease is in writing. 


_ The ‘naming of a date’ is also possible when there isa deed, and 

_inthe third paragraph of the section which speaks of thé lease 

-> omitting to mention certajn things, the word ‘lease’ could not but 
< 'réfer to the instrument of lease. 


. "On the other hand the learned Advocate General points out 
that the definition of ‘lease’ as given in section ros of the Transfer 
of Property Act is perfectly general, and under section 107 of 
the Act, a document in writing and pegistered is necessary when 
the lease is for a period exceeding one year or reserves a- 
yearly rent. In other cases a lease may be made by oral agree- ` 
ment accómpanied by delivery of possession. It is further said 
that the word “expressed” does not necessarily mean ‘expressed - 
in writing and though the question is one of interpretation of ^ 
certain words in the lease, there may be evidence of the actual 


‘words used by the parties when the oral agreement was concluded. 


The decided cases which are reported so far all relate to written 
leases. In Binoy- Krishna Das v. Salsiccioni (5) there was a 
written lease fora term of 4 years expressed to be from rst Jone, 
1931. This lease expired in the year 1925, but the tenant held 
(2) (1839) 9 A. & E. 879. (a) [1895] 1 Q. B. 378. i 
(g) (1917) 1 Ch. 158. (4) (1938) 42 C. W. N. 1115. ` 
(5) (1939) L. R. 59 L A, 414; SOC. L. J.. 319. - 


J 


i < 
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* over as a monthly tenant which was determiriable by 15 days’ noticé 
on either side under section 106 of the Transfer of Property Act. 
The notice to quit in “this case was given by the tenants on is. 
* February, 1938, where it was stated that they would vacate the’ 
premises on the rst day of the succeeding month. It was held’ 
by their Lordships that the notice was a good notice. The provi- 
sion of section rro of the Transfer, of Property Act was applied 


to determine the period of the written lease and as if expired at’ 


the end of rst June, 1925; the monthly tenancy began on the and 
of June and not on the-first. There are two reported cases, which 
have been decided by this Court since the pronouncement of the 
Judicial Committee ih Salsitcton’s case (1), vix. Sushil Chandra v. 
Birendrajit (2) and Charw Chandra v. Bankim (3). -In both of 


them there were written leases for a fixed period, on the*expiry of- 


which the tenant held over, and the provision of section rro of 


the Transfer of Property Act was invoked’ to determine the period - 
of the written lease and not that of the tenancy eonstituted by. 


holding over of the tenant. : 
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The point certainly is not free from doubt, Speaking for mp: ' 


self I would be inclined to agree with Mr. Gupta ; for it seems to 


me to be improbable, that the legislature intended that a technical - 


rule of interpretation which involves attaching particular meaning . 
to particular words should be applied.to spoken language wher: 
the actual words used would have to be proved by extrinsic evi-~ 
dence. In such cases I think, the question would be one of 
gathering the intention of the parties from thé words used dnd 
section 110 ‘of the Transfer of: Property Act would notin terms 
apply. The point however need not be finally decided in this 
appeal for I concur with my learned brother iti: holding that sec- 
tion 110 of the Transfer of Property Act has no application to 
the facts of the present case, even if we assume that the section 
is not confined to written leases. Tho first paragraph of section 


iio of the Transfer of Property Act, which is relevant for our . 


- present purposes contemplates; thata tims or period should be 


limited by the lease and the period must “be expressed to commence -: 


from a particular date. When both thess' conditions are fulfilled 


the'rule of interpretation laid down in the paragraph applies and . 


in computing the period that day isto be excluded. In the case 
before us there were negotiations between the parties for a three 


(1) (1932) L R. 59 1. A. 414. ; S5 C. L. J. 319. 


(a) (1934) 38 C. W.N. 783. 
(3) (1938) 43 C. W, N. t 11$. 
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years’ lease, and there was an agreement arrived at that the lease 
would be for a period of thres years from June 1, ‘1936, anda 
formal instrument of lease for that period would bs executed and 
registered. No document was however executed, and the tenancy 
was constituted by the defendant's taking. possession of the godown, 
and paying rents which were accepted by the plaintiff. According 
to the case made by the plaintiff in his plaint, there was a tenancy 
from month to month under section 106 of the Transfer of Pro- 
perty Act. Thus there was no agreement between the parties 
regarding the period of the lease. As there was no agreement 
fixing the period, the tenancy has been taken to be from month 
to month under section 106 of the Transfer of Property Act, which 
applies only where there is no agreement to the contrary. As no 
time was fixed by the lease itself there could be no question of 
expressing it to begin from a particular date, and section 110 of 
-the Transfer of Property Act, has in these. circumstances got no 
application whatsoever. Tho letters exchanged by the parties do . 
‘indeed speak of the tenancy commencing from rst June, 1936, 
but they do not constitute the basis of the present lease. That 
agreement was not given effect to by the parties and the transac- 
tion was ultimately concluded on a different basis altogether. 
This being the position we cannot determine the time of the 
commencement of the tenancy by simply applying the rule of 
interpretation contained in section rro of the Transfer of Property 
Act to the words actually used in these letters. As section 110 
of the Transfer of Property Act does not apply, the date of the 
commencemnt of the tenancy bas gotto be ascertained like any 
_ other fact from such materials as have been placed .by the parties 
before the Court. Here we have these facts, vix. that the tenant 
went into possession on the rst June, 1931, and the rents have 
since then been paid all along according to the months of the 
English calendar. There is nothing in the evidence to show 
that the rst day of June was intended to be excluded from the ` 
month of tenancy. In these circumstances, I agree with my learned 
brother in holding that the decision of the Court below is right and 
this appeal must fail. < 

P. B. 


Appeal dismissed, 
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APPELLATE CRIMINAL. - 


- Before Mr. , Justice R. F. Lodge and Mr. akih 
S. R. Das. 


THE EMPEROR 
v. $ 
KARAMALI SIKDAR AND OTHERS.* 


Misdireciio no-l harge to Jury—Persns named as witnesses to the occurrence 
in the First Information Reperi but nol examined as witnesses Judge men- 
Honing tke faci and adding the explanation egered by prosecution. for non- 
esaminaiisn—Judge also asking jury net to draw adverse inference, if cass 
loses nothing by their absence, if amounts te misdirection. 

Twelve persons were placed on thelr trial before Sessions Jadge on charges 
under sections 147, 148, 307 and 395/34 of tHe Indian Pena] Code, 

The plea af the accused was that of alibi, Four persons named as witnesses to 


the occurrence (rioting, grievous hurt eto.) in the First Information Report were’ 


not examined as witnesses in Court, During the trial the learned Judge in his 
charge to the Jury drew the attention of the Jury to this fact and then gave 
the explanation . offered by the prosecution for the non-examination of the 
witnesses which was to the effect that they were not actually present at the 
time of assault and were also related to the accused party. The learned judge 
then explained the law on the subject which was, inter alia, that if a material 
witness was left out by the prosecution without sufficient explanation, a 
presumption could be drawn that the witness, if produced, would not support 
the prosecution case, It was, however, added by the kared Judge, “Tf, 
however, the case loses nothing by his absenos, no presumption adverse to. the 
prosecution need be drawn”, The inclusion of this sentence in the charge 
raised a controversy and it was argued before the High Court that the holu- 
slon of this sentence destroyed the value of the explanation eee itself 
a misdirection 1 

Held, the Inclusion of this sentence in the explanation Shea the rest of the 
Saton ie look eres Aad (Open. oet naak 0 ie 
direction. 


Appeal by seven of the accused under section 410 of the Code 


of Criminal Procedure. 

Trial before the Additional Sessions Judge of Dacca anda 
common jury of five. Accepting the unanimous verdict of the 
Jury, the Sessions Judge convitted seven of the accused and 
acquitted the remaining five. 

The material facts will apper from the jimin. 

Messrs. Carden Noad, S. C. Talukdar and Sudhir Chandra 
Majumdar for the Appellant. 

Criminal Admitted Appeal No. 472 of 1949, against the decision of K. P. 
- Piplai, Esq., Additional Sessions Jodge, and Court, Dacca, i Sessions Tril 
No. 5 fof Joly, 1942, dated the 21st July, 1942; 
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Afr. N. K. Basy for the Crown. 


The judgments of “the Court were as follows :— 

Lodge, J. :—This is an -appeal against convictions and sen- 
tences under sections 148, 147, and 325/34 of the Indian Penal 
Code. Twelve persons were placed on their trial before the 
Additional Sessions Judge of Dacca and~ a common jury 
of five. The charges against them framed in the Sessions Court, 
were that they were members of: an unlawful assembly the common 
object of which was severely to assault Khan Sahib Samsuddin 
Ahmed, that they were armed with deadly weapons and thereby 
committed an offence punishable under section 148 of the 
Indian Penal Code; secondly, that they attempted to murder Khan 
Shabib Shamsuddin Ahmed and thereby committed an offence 
punishable under section 307 of the Indian Penal Code ; thirdly, 
that they in furtherance. of the common intention of all namely 
severely to assault” Khan Sahhib Samsuddin Ahmed voluntarily 
caused grievous hurtto him and thereby committed an offence 
punishable under section 326/34 of the Indian Penal Code. The 
charge framed by the Magistrate was dropped. The jury were 
unanimous in their verdict. They found five of the accused 
persons Kushai, Abdus Salam, Nawabali, Ledu and Falania not 
guilty of any offence. They found Karamali Sikdar, Boul Sikdar 
alias. Abdul Hai and Kalu guilty of rioting being armed with 
deadly weapons and guilty of causing grievous hurt under section 
315/34 of the Indian Penal Code. They found four others 
namely Imanali Sikdar, Rokman Ali, Yakub and Budhai guilty of 
rioting under section 147 of the Indian Penal Code and guilty, 
of voluntarily causing grievous hurt upder section 325/34 of the 
Indian Penal Code. The learned Additional Sessions Judge 
accepted the unanimous verdict of the jury and acquitted Nawabali, 
.Faloo, Kushai, Salam and Ledu Sheik. He convicted Karamali 
Sikdar, Boul Sikdar, Kalu and sentenced them each under section 
325/34 of the Indian Penal Code to undergo rigorous imprison- 
ment for three and a half years and under section 148 of the 
Indian Penal Code to undergo rigorous imprisonment for two and 
a half years. He convicted Imanali Sikdar, Rokman Sikdar, Yakub 


: and Budhai "of voluntarily causing grievous hurt and sentenced. 


them each under section 325/34 of the Indian Penal. Code to 
undergo rigorous imprisonment for three and a half years and he 
convicted them also of rioting and sentenced them each under 


. section 147 of the Indian Penal Code to undergo rigorous im- 


prisonment for two years, the sentences in the case of all the seren 
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„accused pérson were to run concurrently. The seven accused 
persons have appealed against those convictions and sentences, 
The case for the prosecution briefly ig that Khan Sahib 
Samsuddin Abmed had beeh the President of Hazratpur Union 
Board for ro or ra years, Towards the end of 1941 new electiohs 


to the Union Board and new election of the President of the . 


Union Board became due. Khan Sahib Samsuddin Ahmed stood 
as a candidate in all the three wards of the Union Board and he 
was opposed in all the three wards. There was brisk canvassing 
and feelings ran high. The local Circle Officer anticipated tronble 
at the time of the elections and asked that armed police should be 


present when the elections were held. The election had to be 


postponed and canvassing continued up to the end of 1941 and 
during the opening weeks of 1942. In December 1941 Khan 
Sahib Samsuddin Ahmed complained to the- police that some of 
his opponents were threatening the people in the locality to prevent 
them voting for and supporting him too. On the 9th of February, 
1942 Khan Sahib Samsuddin Ahmed accompanied by a few 
followers went out canvgssing. In the afternoon of that day he 


went with his followers towards Talipur village partly for the pur- . 


pose of canvassing and partly for supervising an enclosure which 
was to be erected there. After making. certain enquiries at Talipur 
he proceeded thence towards village Niltek. As he was on his 
way he heard a cry that people were approaching to assault him, 
He turned back and found a group of people, 30 or 4o in number, 
approaching to attack him. Among the 30 or 4o people 


approaching were the seven appellants. Imanali appellant struck l 


the Khan Sahib on the back wilh a lathi. Karamali Sikdar appel- 
lant struck Khan Sahib on the rigbt leg with a lathi whereupon 
the Khan Sahib fell on the ground. The other .appellantg then 
struck him in various parts of the body. .Two of his companions 
_ succeeded in warding off some of the blows, and one of these 
companions stood over the Khan Sahib after the latter fell to the 
ground and warded off blows with the lathi which he was carrying. 
Aft this stage Karamali Sikdar appellant gave orders to his son 
Boulappellant whereupon Boul struck the Khan Sahib on the 
right side of the neck with a big dagger. The Khan Sahib grasped 
that dagger in his two hands and in so doing received injurles 


on his thumb and finger. Korban Dhali and Forman Dhali, 


Khan Sahib’s followers pushed Boul Sikdar back. At this stage 
Karamali took a «Aen dao from the hands of Kalu ‘appellant and 
-struck Khan Sahib a blow therewith on the right side of the head, 


E 
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Thereafter the Khan Sahib and his party bega to runaway. As 
people working in the fields approached, the accused also fled to 
the west. Khan Sahib Samsuddin Ahmed was taken home and 
was ultimately attended bya doctor at his village home and 
Subsequently sent to the Mitford Hospital for treatment and medi- 
cal examination. The evidence of the doctor who was Resident 
Medical Officer of the Mitford Hospital at the time shows that 
there were eleven injuries on the person of Khan Sahib Samsuddin 
Ahmed. Of these No. 1 is described as an incised wound 
334 "x Wf” scalp deep on the right parietal bone severe and 
caused by a sharp cutting instrument probably a dao. No. 10 
is described as a fracture of the lower end of the right fibula, 
severe and caused by a. blunt weapon. The fracture was with, 
ecchymosis and swelling of the whole of the right leg and foot. 
The other injuries were bruises, scratches and cuts which were not 
very serious in natüre.: The same doctor also found bruises and 
swellings on the persons of Korban Dhali and Forman Dhali, the 
two persons who are said to have attended Khan Sahib Samsuddin 
Ahmed at the time of the occurrence. The defence did not 
attempt to deny that there was an occurrence of the nature des- 
cribed, but owing to the absence of a/amats at the alleged place 
of occurrence and owing to the absence of any map prepared 
during investigation they argued that the occurrence could not 
have taken place at the place described by the prosecution wit- 
nesses, Several of the accused persons gave evidence of alihi. 
Karamali Sikdar, Faloo and Ledu Sheik asserted that on the day of 
occurrence from 10 or rr A. M. till 5 P. M. they were present at 
Kaladia H. E. School where an election was in progress and they 
examined five witnesses to prove this fact. Two of the persons 
who pleaded this alihi have been acquitted by the learned Sessions 
Judge. One accused Nawabali took the defence that he was At 
Rohitpur af on the afternoon in question and he examined six 
defence witnesses to prove his a/iM. He too has been acquitted 
in the Court below. Another-of the accused offered evidences that 
he had gone to Barisal district in a boat and was not present at 
the place of occurrence He too has been found not guilty in the 
Court below. None of the other accused offered any evidence 
to show that they could not have been present at the place of 
occurrence. These other accused, therefore, relied on the defects 
of the prosecution case and argued that the evidence to establish 
their presence was unsatisfactory, unreliable and unconvincing. 
. Before drawing our attention to any alleged misdirections in the 
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charge to the jury Mr. Carden’ Noad-for the appellants drew our 
attention to the nature of the evidence‘against the accused Karamali 
Sikdar, Feloo aMas Falania and Ledu Sheikh and again to the 
nature of the evidence against Abdus Salam and Budhai. Mr. 
Carden Noad argued that the evidence against Karamali Sikdar, 
` Faloo and Ledoo Sheikh was almost identically the same. The 
same witnesses implicated these three accused persons, The same 
witnesses described the occurrence and ascribed the same part to 
these three accused.. Moreover, the same defence witnesses deposed 
to the same alihi for these three accused persons. Defence 
witnesses 1 to 5 all assorted that these three accused persons were 
at Kaladia H. E. School throughout the day on the gth of February, 
1942. Mr. Carden Noad argued that the evidence for and against 
these three accused persons is indistinguishable ; yetthe jury have 
found the accused Karamali Sikdar guilty and have found the 
accused Faloo alas Falani and Leda Sheikh not guilty. Similarly 
with regard to Abdus Salam -and Budhai one witness only deposed 
against these two accused persons. His evidence against them is 
the same. It is impossible from his evidence to distinguish between 
the two accused persons; No defence .witness was examined on 
behalf of either of thes: two accui3d parsons. Each of them 
asserted that he was elsewhere at the time of the occurrence. 
Neither of them mads any attempt to prove that his assertion was 
.true. [n respect of these two appallants Mr. Cirdan Noad ha’ 
conten led that the evile ic: is indistinguidhab le ; yet the jury have 
found Salam not guilty and have found Budhai guilty under 
section 147, and under section 325/34 of the Indian Penal Code. 
From these facts Mr. Carden Noad has argued that thé Jury in fact 


made a confusion in their verdict and that the verdict as given by - 


them does not represent, their- real opinion, Mr. Carden Noad 
went further and suggested that this view was clearly entertained 
by the learned Additional Ssssions Judge himself. To support this 
. contention Mr. Carden Noad drew our attention to the last question 
put to the jury when their verdict was obtained. The question is 
“ Have you made any confusion as to names "? The answer was 
“No”. It has been argued before us and strenuously argued that 


in view of the facts stated above the jury midea confusion as to | 


the names and that the verdict given by them does not. represent 
their true.verdict. We are unable to accept this contention, . The 
mere fact that in the written record the evidence against ‘two 
persons seams to be the same does not map that the impression 
created by the witnesses on the mind of the jury is necessarily the» 
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same with respect to the two accused persons. The manner id 
which the witnesses deposed as they implicated one or the other 
may have varied. The opinion formed by the fury from the appear- 
ance of the accused may have had some effect. It seems to us 
impossible to argue that because the written record seems to bo 
the same with regard to two different accused, the jury in distin- 
guishing between the cases of those two accused must necessarily 
have been ina state of mental confusion.” In any case, so far as 
the present accused is concerned, this argument-is scarcely applic- 
able at all events to the case of Karamali Sikdàr. There was one 
important piece of evidence against Keramali Sikdar which was not ' 
present in the case of Faloo alas Falania and, Ledu Sheikh. -It 
was the case for the prosecution that Khan Sahib Samsuddin Ahmed 
lost consciousness shortly after the occurrence and did not regain 
his songes until ‘about 9 P. M. When he regained his senses the 


' Circle Officer was present and questioned him. The Circle Officer 


deposed that Khan Sahib Samsuddin Ahmed then described the 
occurrence and named 8 or 10 of his assailants, The Circle Officer 
was not able to remember the names of any of these assailants 
except Karamali Sikder., The Circle Officer was definite that. - 
Samsuddin Ahmed immediately after recovering consciousness . 
named Karamali Sikdar as one of his assailants. In view of “this 
evidence it is impossible to argue that the jury had no. reason for 
distinguishing between the cases of Karamali Sisan and the cases 
of Faloo alfas Falania and Ledu Sheikh. 


- Mi; Carden Noad next argued that there were misdirections in 
the chargé to the Jury. The alleged misdirections will be considered 
seriatim. In the first place Mr. Cardeh Noad drew our attention 
to:the evidence of two Chowkidars Mangal Chowkider, P. W. r5 
and Gobihda Mondal Chowkidar, P. W. 16: Mongal Chowkidar 
deposed in his cross-examination as follows ;—'' I know some of 
the-accused from before. I did not see the accused -other ‘than 


` Akubali and Kalu. ` I do not know the other people who came 


with Kalu and Akub Ali. I knew Karamali, Nawabali from before 
and no other accused. " Gobinda Mondal Chowkidar deposed in 
his crossexamination: “I saw only Kalu (accused) of village ' 
Khana Kandi amongst the assailant party. I did not see Nawabali 
Hazi. I. know Karamali Hazi from before. I did not see him 
there, " In dealing with this evidence the learned Judge addressed 


, thé jury as follows :—" It‘has been argued that the evidence of the 


two Cbowkidars that they recognised only Yakub alfas Akubali and ` 
Kaloo and no other mén raises a strong suspicion that the acctiséd 
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Karamali, Nawabali and ótheis were not there. These Chowkidars 
admit that they knew Karamali and Nawabali from before. You 
will consider this point.” Mr. Carden Noad has argued before us 
that this is an inadequate presentation of the evidence of the two 
Chowkid ra and that the learned Judge ought to have emphasised 
the evidence more strongly and to have pointed out that the 
evidence of these witnesses if true was sufficient to establish the 
innocence,of Karamali Sikdar and Nawabali at least. Iam not 
impressed by this, argument.’ The learned Judge dealt with the 
evidence of the e two witnesses in cautious and restrained language, 
He might easily have placed before the jury arguments suggesting 
that these Chowkidars who asserted that they could not recognise 
well known people in the locality in broad daylight might have been 
suppressing the truth. He might equally have emphasised the 
evidence more strongly in favour of the accused as Mr. Carden 
Noad has suggested. But the fact that he has contented himself 
with placing the evidence and has avoided extreme or over-emphatic 
language does n-t in my opinion amount to a misdirection. 

Mr. Carden Noad then drew our attention to the evidence of 
the main prosecution witnesses to the occurrence namely P. W. 1, 
Khan Sahib Samsuddin Ahmad, P. W. 3 Korban Dhali, P. W.4 
Forman Ali Dhali, P. W. 7 Wahid Ali, P. W. 11 Syed Aulad 
Hossain alias Fagad Mia and P. W. r2 Mohamad Jan and argued 
that these witnesses have given not merely substantially the same 


description of the occurrence but have given descriptions which. 


agree in so many details that it must be held that their evidence 
was given parrot fashion each repeating the same story. "Mr. Carden 


Nord contended that the learned Judge ought to have told the Juty- 


that evidence given in such a parrot fashion is not reliable and 
“should be distrusted. Here, again, the fact that the written record 
of the evidence of each witness beats a strong resemblance to thal 
of each of the other witnesses does not necessarily mean that the 
witnesses were deposing parrot fashion. These witnesses deposed 
in answer to questions put to them by one who desired to elicit 
from each of the witnesses all the important details. The evidence 
was recorded by à Judge who had heard the whole story given and 
knew the details which were considered relevant. In these circum- 
stances it is not strange that the details should have been obtained 
from the various witnesses in- the same order and recorded in the 
same order. The fact remains that the learned Judge did not note 
with regard to the evidence of these witnesses thatthey deposed 
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ina manner which suggested that they were all reciting the same 
story, and in the absence of anything to indicate that the learned 
Judge himself thought that they deposed parrot fashion it seems to 
me unreasonable to argue that the learned Judge ought to have 
told the jury that such was the method of their deposition. 

Thirdly, Mr. Carden Noád drew our attention to the fact that 
four persons were named as witnesses to the occurrence in thé 
First Information Report who were not examined as witnesses in 
the Court of Sessions Mr. Carden Noad has argued that the 
direction given by the learned Judge regarding the non-examination 
of these witnesses was insufficient. On this point after drawing the 
attention of the jury to the evidence showing that these persons had 
been named as material witnesses and drawing their attention to 
the fact that they had not been examined as witnesses the learned 
Judge then gave the explanation which bad been offered by the 
prosecution for the non-examination of the witnesses. He observed 
as follows :—“ The prosecution explains that as Ekabbar, Muk- 
shudali, Ayetali and Nadu were not actually present at the time of 
assault and as they are also related to the accused party they have 
not been examined.” The learned Judge proceeded to give the 
evidence on record regarding the relationship between these persons 
and various members of the accused party. Having done so he 
explained the law on the subject in these words: “The law on 
this point is that no particular number of witness is required to 
prove a fact. It is the quality of evidence and not quantity that 
counts. But all material witnesses must be examined and if any 
such is left- out without any sufficient explanation you may draw a 


_ presumption that guch witness if prodqced, would not have support- 


ed the prosecution ‘case. ' If, however, the case loses nothing by 
his absence no presumption adverse to the prosecution need be 


‘drawn. As to whether a particular: witness is material or not or 


whether the explanatian of the prosecution for not producing any 
material witness is sufficient or not, you are the sole judges. ” 
There can be no doubt that the learned Judge gavea correct 
exposition of the law. Mr. Carden Noad’s objection to this exposi- 
tion is that in addition to giving a correct explanation the learned 
Judge added this sentence. “If, however, the case loses nothing 
by his absence no presumption adverse to the prosecution need be 
drawn.” Mr. Carden Noad has argued that the inclusion of this 
sentence in the explarfstion destroys the value of the explanation 
given and is in itself a misdirection. The sentence in English is not 
easy to understand and it must be remembered tbat the charge to 
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‘the jury was given in Bengali and consequently the actual sentence 
was almost certainly in other words. Iam not satisfied that the 
inclusion of this sentence.in the explanation when the rest of 
the explanation is obviously correct and complete amounts to a 
misdirection. - 


Mr, Carden Noad next drew our attention to the learned Judge’s 
references to the evidence of alibi given on behalf of the accused. 
The learned Judge suggested to the jury that the mere fact that 
an accused person was proved to be at a place 2 or 3 miles distant 
from the acene of occurrence an hour before the occurrence took 
place was not inconsistent with his having taken part in the 
occurrence. Mr. Carden Noad asks us to hold that from the 
nature of the occurrence it could not have been premeditated and 
that therefore as the accused could not have known where their 
victim was to be at 4- 3o P. M. on the 9th February, 1942, they 
could not possibly have been at a place 2 or 3 miles from the 
scene of occurrence at 3:30 P. M. and have iaken part in the 
occurrence at 4-30 P. M. This is an argument which might 
reasonably have been addressed to the jury. But the omission 
of this particular argument from an otherwise saat charge 
can scarcely be held to be a misdirection. 


Mr. Carden Noad then drew our attention to the evidence 
of P. W. 3 Korban Dhali who admitted that he was short-sighted 
and that be'was unable to identify the accused persons from a 
, distance ot 8 or 10 cubits though he was able to identify them 

when he went close up to them. Mr. Carden Noad] argued that 
the learned Judge ought to have drawn pointed attention of the 
jury to this evidence and asked them to distrust the evidence of 
identification given by this witness. This witness is Korban Dhali, 
. the person who is said to have stood over Khan Sahib Samsuddin 
Ahmed during the attack. If his description of the occurrence 
is true, the people whom he recognised must have been in close 
contact with him during the occurrence and there seems to be 
no reason why he should not have been able to recognise them 
during the occurrence. The mere fact that he was short-sightéd 
and unable to recognise people at some little distance away does 
not seem to mea fact of such importance that the learned Judge 
ought to have emphasised it in his charge. 4 


These are all the criticisms which Mr. Carden Noad made of 
the charge to the jury. Iam unable to agree that any of these 
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indicates that there was a misdirection in the charge or ibat the 
verdict of the jury was erroncous on account of such misdirection. 
We have read the charge carefully. The charge is worded in cautious 
and restrained language. It is fair and in my opinion complete 
and it seems to me that the charge marshals the evidence fairly 
and puts a clear and correct view of the evidence before the jury. 
In my opinion, it is impossible to find serious fault with the 
charge or to hold that there is any psionic in it. In this 
view the convictions must be upheld. 

With regard to the sentences we are of gpinion that some 
modification may be made. It is the case for the-prosecution that 


'"Karamali Sikdar was not merely the leader of the assailants and 


the man who instigated the riot but he was also the person directly 
responsible for the two serious wounds inflicted upon Khan Sahib 
Samsuddin Ahmed. He is also the father of the accused Boul 
who was responsible for the other injuries caused by a sharp 
cutting instrument to Khan Sahib Samsuddin Ahmed. He was a 
person of influence in the locality and was ina position to exert 
authority over the others. It seems to us that he deserves a 
much more severe sentence than the other persons. Similarly, 
his son Boul according to the evidence did attempt to inflict 
serious injury on Khan Sahib Samsuddin Ahmed with a dagger 
and in doing so inflicted slight scratches. The part he took was 
much more serious than that taken by the accused other than 
Karamali Sikdar. On the other band, he was under .the influence 
of his father Karamali Sikdar and does not deserve so severe a 
sentence as the latter. The other accused persons took a minor 
part. Some-of them caused injuries, to Khan Sabib Samsuddin 
Ahmed it is true, but the injuries were mere bruises-and ecchymoses 
of no particular importance. We, therefore, think that the ends 
of justice will be served if the sentence of Karamali Sikdar is left 
unaltered, and the sentence on Boul, son of Karamali Sikdar, be 
reduced to a sentence of two years’ rigorous imprisonment under 
section 148 of the Indian Penal Code and a sentence of two years’ 
rigorous imprisonment under section 325/34 of the Indian Penal- 
Code, the sentence to run concurrently and the sentences on the 
remaining accused persons be reduced to one year each in 
respect of the two charges of which they have been found guilty, 
the sentences in these cases also to run concurrently. 

The convictions are, therefore, upheld and the sentences 
modified as indicated above. The TA is disposed of accor- 


dingly. 
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. The appellants must T to their bail and serve out the . VENDS. 
remaining term of their -sentences. . : . 1943. 
Das, J.:—I agree. — ] ` , The Emperor 
P. S. B f Convictions upheld : Karamali Sfedar, 


Sentences modified. odes, 9. 


Before. Mr. Justice N. A. Khundhar and Mr. Justice ` 


A. N. Sen, 
THE KING EMPEROR 
CRIMINAL. 
v. —— 
. 1942. 
MAHAMED SULAIMAN VAWTA.* 
$ a February, 19. 22. 
Sentence—Fine, if and when, not a sufficient substitute for imi risonmeni— Al, a. 


T Considerations material for the purpose—Duty of Court—Non-Ferrous -— 
Metal Conirel Order, 1941, as amended by a Central Gewernmen? Notifica- 
Hen, read with Rule 81, Sub-rule 4 of the Defence of. India Rules—Offence 
under—Violation, defiant and deliberate. 


The appellant, a dealer in tin and lead was charged with having sold and 
delivered some slabs of tin to different persons on different dates without 
permit and without license ahd also failed to submit returns provided for in the . 
order, lt was foznd that he violated the terms of the Order delibrately. He 
pleaded guilty and was sentenced to suffer imprisonment for three months and 
io pay a fine of one thónsand rupees. Before the High Court it was urged 
cn behalf of the appellant that the sentence of imprisonment should be set 
side : 

Held, a sentence of fine is nol enough ; a sentence of imprisonment is also 
necessary in the present case. f 

Though the Defence of India Rules, Rule 8:, sub-Rule 4, prescribes the 
alternative penalty of fine for the contravention of any order under the Rule 
it is the duty of the Court to determine which punishment fs called for by 
the clroamstances of the case, and the Court would be falling in its duty if 
It lost sight of the inclination of dealers to make profit out of kresponsible 
commerce in commodities which are needed by the nation and sought to be 
controlled by Government, and to pass deterrent sentences In proper cases, 


*Criminal Appeal No. 403 of 1942, against the oonvictiog and sentence by 
the Chief Presidency Magistrate of Calcutta, R. Gupta, Esq. passed oq sand. 
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Appeal by the accused, on ground of sentence under section 411 < 
of the Code of Criminal Procedure. | 

Messrs, S. Sukrawardy, (Counsel) and Tofassal Ali for the 
Appellant. 

Sir A. K. Roy, (Advocate General), Messrs. Amiruddin Ahmed 
and Suski! Chandra Sen for the Crown. 

The judgment of the Court was as follows — 

Khundkar, J. :—The appellant has been convicted of a charge 
containing three counts under Rule 6 of the Non-Ferrous Metals 
Control Order, 1947, as amended by a Central Government Noti- 
fication dated the 8th January, 194a, read with Rule 81, sub rule 
4 of the Defence of India Rules which are statutory rules under 
the Defence of India Act, 1939. The appellant pleaded guilty, and 
was sentenced to suffer rigorous imprisonment for a period of three 
months, and to pay a fine of one thousand rupees. The peen 
appeal is directed against the sentence.- 

Mr. Suhrawardy who appears for the appellant bas urged us to 
set aside the sentence of imprisonment, but this prayer has been 
opposed by the learned Advocate-General, who appearing on be- 
half of the Crown, has contended that the offences committed by 
the appellant were so serious that a fine would not be a sufficient 
punishment, and that a sentence of imprisonment is called for. 

The material ` portions of Rule 81 of the Defence of India 
Rules should be set out. Sub-rule2 (a) is in the following 
terms ; 

“The Central Government ( or the Provincial Government ), so 
far as appears to it to be necessary or expedient for securing the 
defence of British India or the efficienj prosecution of the war, 
or for maintaining supplies and services essential to the life of the 
community may by order provide 

(a) for regulating or prohibiting tbe une d treatment, 
keeping storage, movement, transport, distribution, disposal, acqui- 
sition, use or consumption of articles or things of any description 
whatsoever ( and in particular for prohibiting the withholding from 
sale, either generally or to specified persons or classes of persons, 
or articles or things kept for sale, and for requiring articles or 
things kept for sale to be sold either generally or to specified cir- 
cumstances ; )” ; 

Sub-rule- (4) is as follows : 

"If any person contravenes ( any an made under this rule ), 
he shall be punishable with imprisonment fora term which may 
extend to three years (or with fine or with both)", 
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On the 12'h July, 1941, there was published in the Gazette of Cininar- 
India, Notification No. 288 embodying the. Nom-Ferrous Metal 1943. 
Control Order, 1941. Clause 3 of this order provides that nO The King Emperor 
person shall be stockholder or dealer except under and in accor- Na. Sinah 
dance with the conditions of a license in a prescribed form granted Vawta. 
by the Controller. Clause 6 provides that no stockholder’ or 

dealer shall sell the metals to which the Order applies unless he has 
` obtained from the Controller a permit ina prescribed form. On 
the roth January, 1942, there was published in the Gazette of 
India a Notification by ‘the Central Government which had the 
effect of adding tin and lead to the list of metals to which Non 
Ferrous Metal Control Order, 1941, applied. 

It is not disputed that the appellant was aware of both the 
Notifications fust referred to. In bis business premises was found 
acutting from a newspaper,—Ex. 29/1. dated the rath January, 
1942, which reproduced a Notice from the Department of Supply 
informing the public that the Non-Ferrous. Metal Control Order 
would henceforward include lead and tin. This Notice left the 
postion in no manner of doubt for it stated as follows :— 

“All persons interested in these metals are informed that : 

(1) Persons who now have in their possession, or under their 
contro] two or more tons of tin or lead and persons who have in 
their possession or under their control quantities of tin or lead 
which in the aggregate in any one calender month are not less 
than two tons, are stockholders and as such require licenses * * 
* * +4 4 

(4) Licenses and certificates are obtainable from the Con- 
troller of Non-Ferrous , Metals, who is the Director-General, 
Munitions Productions, Department of Supply, 6 Espland e T 
Calcutta. 

(5) Sales of tin or lead can be made only under permit from 
the Controller. 

(6) Stockholders and dealers -* — * * . are required 
to send the Controller within fourteen days, and thereafter by the 
seventh day of each calender month, a return of all quantities of 
tin or lead in their. possession or under their control. i 

India received her supplies of tin and lead very largely, if not 
indeed entirely, from Malaya and Burma. Early in January, 1942, 
supplies from- Malaya had ceased, and those from Burma were 
becoming jeopardised. These metals were in urgent demand for 
the manufacture of munitions, and Government found it 
imperative to control all stocks and sales in this country. It 
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accordingly took measures to ensure that all stocks would be 
disclosed by the holders thereof, and. all that dealers would not 
dispose of their stocks without the -knowledge and consent of 
Government. How essential these Measures were, and how 
rigorous was the necessity for theit panoun Observance can 
readily be imagined. 

‘The appellant had stocks of these kap dé dealt in them , 
by way of purchase and sale. It was therefore incumbent on 
him to obtain forthwith a stockholder's license and never to sell 
without a permit, a permit being required for each sale. It has 
now to be seen what regard he paid in his dealings to the Order 
above noted. It may here be stated that it would appearto have 
been a custom of his firm to enter a transaction in their book as 
a saleon one day but to make delivery of the goods sold on a 
day much later. It therefore often happened that ihere was an 
appreciable interval of time between the sale .and the delivery. 
Although the Government order required stockholders and dealers ` 
to obtain a permit before selling, it is reasonably clear that what 
were really sought to be controlled were deliveries, and Iam of 
the opinion that the appellant would have been protected had he 
obtained a permit even in the interval before delivery, but after 
sale, in those cases which are described by him as advance sales. 
But evidence has been given to show that the appellant frequently 
sold a controlled article without applying for a permit, and that 
in some ipstance when he applied for a permit after he had done 
so, he proceeded to deliver the goods without receiving the 
permit. . 

` Although the appellant knew of the Control Order on the tath 
January, 1943, he did not apply fora stockholder's license until. 
January 23. This was issued on the 27th January. Even before 
applying for a stockholder's license he sold fifteen slabs of tin to 
Ghulam Ali Abdul Hossein, eight slabs on the r4th and seven 
slabs on the 15th of January. These were shown in the books of | 
the appellant's firm as advance sales. The eight slabs sold on 


the r4th were delivered to the purchaser on that day. The seven 


slabs sold on the 15th were delivered on the 2 st January. This 
delivery was the subject matter of the first count in the charge. 
The appellant did not even apply fora permit to cover this transac- 
tion, and he did not take any steps to inform the Controller that 
such a transaction had taken place. 

On the goth January there was entered in the books of the 
appellant’s firm an advance sale of a quantity of tin to the Kamani 


4 
eal 5s 
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appellant submitted, as required by the Control - Order, “a retu i: b v 
of his stock. This purported to, show his stocks as they stood on The Kig Eppe E S 
Jawan a1. The second item of this return reads as follows ;- fee Ma. Sah PR a 


9—1 —a—19 | @ Re 150per md. RS 





It has been argued on behalf of the appellant that the note in 
the remarks column relates to the, advance sale of the .soth 
A January, and was a sufficient intimation to the Controller .of the 
fact that -an advance sale had taken -place. in . respect 
.Of. nineteen slabs, The argument is without substance, 
‘The number of slabs is not mentioned, and the identity of the 
purchaser is not . disclosed. No permit was obtained or even 
applied for in respéct of this transaction. It is gale and delivery 
‘without permit which constitutes the offence, and it is no answer 
to say that the Controller had notice thatan offence was about 
to be committed. On the 11th February the appellant’s - - fiom - 
delivered ten slabs of tin to the Kamani Metal Refinery. . This 
was thé subject matter of the second count. The .appellant 
_ attempts to, Justjfy. it us a part of the transaction indicated in the 
above mentioned entry in his.return of stock submitted .on. the 
s31d January. As already stated, that was no justification and the 
. tale and delivery were not covered by any permit. . s 
It was however argued on the ‘appellant’s behalf that he was 
. persuaded te deliver these ten slabs to the. Kamani concern by 
“the Chief Controller of Purchaser (Munitions), “who on the rth 
February wrote a letter (Ex. 19) to the appellant’s- firm which is in 
` these terms (— < 
' “Kindly arrange ininedisisls to deliver £5 ingots of „tin .tó 
Messrs. Kamani Metal Refinery and, Metal Industries, Calcutta. 
The necessary sanction. for reletting the store has: already been 
`. obtained by this office from the Deputy -Director of Metal (Non 
Ferrous) Calcutta to whom an application may be made by you. for 
obtaining the necessary permit to sell the aboye store.. TuS 
. In this connection, it js pointed out that, as the tec i 
< prgently required for. Government uso. delivery is considered 
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essential prior to receipt of any confirmation or formal penu from 
the’D. D. M. (N. F.) Calcutta. 

Kindly confirm urgently that you are taking action - accor- 
dingly ”. 

On behalf of the appellant it is contended that as the Chief 
Controller of Munitions Purchase was pressing for delivery of tin 
to the Kamani concern, the appellant was performing a public 
duty in complying with this urgent request. The argument would 
have been sound but for one fact. The Chief Controller of 


„Munitions Purchase was asking for delivery not of ten but of 


twenty-five slabe of tin which the appellant’s firm actually deli- 


- vered to the Kamani concern a few days later, on the 16th 


February. This sale and delivery of twenty-five slats is an 
entirely different transaction. The appellant applied on the 6th 
February for a permit to supply twenty-five pieces of tin to the 


. Kamani Metal Refinery & Industries (Ex. 8) On the 11th 
. February the Controller of Non-Ferrous Metals wrote a letter 


to the appellant's firm refusing the request for a permit (Ex. 9). 


_On the same date the Controller of Munitions Purchase wrote 


the letter (Ex. 19) above quoted pressing for delivery of twenty- 
five slabs to the Kamani Refinery. The appellants firm delivered 
this quantity to the Kamani concern on the 16th February. :No 
charge has been preferred in regard to this sale or delivery, 
obviously because of the letter, Ex. rg. But if Ex. 19 is to be 
regarded as justifying a delivery of twenty-five slabs on the 16th 
February, it can have no relation to the delivery of tén slabs on the 
11th of February, which was therefore entirely unauthorised. . — . 

The third count of the charge relates to sale pnd delivery of 
eighteen slabs of tin to Bhagawandas Bandiprosad on or about the 


-1rth February. By a letter, Ex. 10, dated the gth February, the 


appellant had asked for a permit to supply twenty-five: piecos of 
tin weighing 4s cwt to Bhagawandas Bandiprosed. It is 
said that this application included eighteen slabs covered by 
contracts of sale entered into on the end, 3rd and 4th February. 
If this is so, then these contracts also represented advance sales 


. made before any permit in respect of them was applied for. The 


epplication for permit was refused by the Controller in a letter 
dated ryth February (Ex 11). But the appellant’s firm had mean- 
while already delivered eighteen slabs of tin to the purchaser on the 
trth or rsth February." - 

Now I would refer-to another transaction with respect to which 


. there was no charge- On the rith February the appellant wrote 
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. another letter, Ex. 21, asking for a permit to supply a further 

quantity of tin weighing about 11 cwt. to the same party, 
Bhagawandas Bandiprosad. On the very -next day, the- reth 

February, he delivered eleven slabs of the metal to this puc 
No permit was ever issued for this delivery. 

On the 1sth February the appellant wrote a letter, Ex. 12, to 
the Controller which is in these terms :— 

“Please note that today we have delivered to. ‘Bhagawandas 
Bandiprosad the undermentioned Burma tin as per their Wesi 
No. 5941595 : pU. 

29 pcs K. C. M. weight 55 cwt. 3qrs. aolbs". 

Heré "ag pcs” stands for ag pieces, being the eighteen men- 
tioned in the third count of the charge, and the eleven delivered 
on the 1sth February in respect of which delivery no- charge was 

On the 16th February, the Controller wrote a letter, Ex. 13, 
to the appellant’s firm demanding to know on what authority they 
had delivered the tin mentioned in Ex. 12, the letter quoted’ above 
to Bhagawandas Bandiprosad. No reply was vouchsafed to this 
enquiry. But there can be little doubt that the appellant was 
aware of the fact that an explanation was called for, anda justi- 
fication needed. He accordingly armed himeelf with a letter Ex. B 
which a concern called: “The Eyre Smelting Company Ltd.” 
addreseed to his firm on the 26th February. The contents of this 
letter are as follows :— 

“Dear Sir, PS 

Please note that we have taken delivery of 55 cwt. 2.20 lin 

-ingot which is required for qrders received from the Department of 
Supply and Concerns of National Importance. 

'  OurLicens Number is 594 dated the 6th November, 1941, 
and the Department of Supply have authorised us to purchase tin 
ingot. No responsibility therefore is attached to you. 

: Yours faithfully, 
For the Eyre Smelting Co. Lid, 
Sd/-Stahley Brown, -. 
Manager, Indian Branch". ^. © 

It is now contended on behalf of the appellant, that Bhagawan- 
das Bandiprosad was the person who was purchasing on behalf of 
the Eyre Smelting Co, Ltd. It is urged in this connection. that 
the license number, 594, mentioned in: Ex. B is really the same ss 
the license namber 594/595 attributed to Bhagwandas Bandiprosad 
in Ex, 12, the. appellant’s - letter "of the rth February, in which. 
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he stated that he “bad supplied twenty-nine pieces to that 
1943. - .. person. , i | 

Ti King Baper: On the rgth March, the Controller addresses an Express 

uag sii ‘letter, Ex. 14, to the appellant's firn inviting reference to his | 


- Vaiirta. previous, letter of the 16th February in which họ had called for 
dinisdker; Y. “an explanation of thè- delivery to | hagawandas Bandiprosad. The 
== appellant then replied on the s March. bya letter, Ex. A, which 
5 as follows :— - 
` “Dear Sir, 


Re. Supply Dept. No. ENF/4283/GRI dated 13th March, 1942. 
4 Further to our letter of the rath February, 1942, we ‘find that 
5 a mistake has occured in the correct name of the purchaser. The 
‘teal purchaser was Messrs. The Eyre Smelting Co. Ltd. 
“holding License No. 594 dated the 6th November, 1941, 
a | - which, number was also mentioned in our above quoted letter. 
y Meseres, Bhagwandas Bandiprosad acted on behalf of the License 
‘holders. 

We also send you herewith a copy of-the letter of Mesa. The 

Eyre Smelting Co. Ltd., dated the 26th es iya, 
2 Please note and oblige: | KE 
YA es “Yours faithfully,” 
‘ E has been "irehucualy contended’ 5 learned Counsel- for the 
i onellari that this letter Ex. A contains a fatisiactory “explanation, 
and that the'letter Ex. B discloses a sufficient justifiction. for selling 
and delivering the tin mentioned therein to ,Bhagawandas Bandi- 
prosad. The argument is that the appellant satisfied himself that the 
party to whom the tin was going Wasa proper party because the 
, Operations. of that party were covered py. a license. This, in my 
^ judgment, in no way mitigates the offencé.of violating the stringent 
order which requires-a permit ‘to be obtained for every sale- auc 
„delivery. - 
' Enough has been stated to show. that, on several occasions the- 
. appellant deli »erately violated the Control Order by selling and 
delivering quantities of tin. without a permit. It has been argued 
: in extenuetion that all the sales and deliveries were to persons who 
had licenses either to stock or to manufacture, and that the goods 
‘were not passing into wrong hands. This, as just stated, is beside 
-the point. The infringement of an absolute prohibition cannot be 
-at-all justified on the ground that the ee ee that- no 
-harm would be done thereby. .. . 

It has been next contended that. the - sapelik ini bai n 
to make deliveries to concerns engaged - in the manufacture -of 
munitions, and attention is called to the letter of the rrth Feb- 
ruary, 1942, from the Chief Controller of Munitions Purchase 
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(By, 19) pressing for the delivery of twenty-five slabs of-tin to’ the 
.Kamani Metal Refinery. .In the circumstances, this delivery 
which was made on the 18thFebruary though not covered bya 
permit was excusable, and as already stated no charge bas been 
founded upon it. But the other delivery of ten slabs to the 
Kamani concern on the rth February, which was the subject 
“matter of count a of the charge, was without such justification. 
The sale of this consignment shown as an advance sale, was 
effected as early as the 2oth January, and was not the consignment 
to which the letter of the Controller of “Munitions Purchase had 
reference. It was not covered by a permit, and indeed rio 
permit to sell or deliver this lot of ten slabs was ever applied 
for. 


In discon: of this appeal Mr. Suhrawardy, has strenuously 
contended that the offence, which the appellant did not ever deny, 


ee was. devoid of any element of moral turpitude. The appellant ` 


was not a profiteer, nor .was he a dealer in what is known as the 
. black market, His action in selling and delivering quantities of 


" -tin without permits was misguided, "and at the most he -was guilty - 


`.of carelessness, ` "He never concealed the state of his-stocks be- 


cause he regularly-- ‘submitted the. returns which the rules called’ 


-for. He-felthe waa not contravening the spirit of the Control Order 
` becauxe the persons-he was supplying the metal to were not 
unauthorised to deal in this metal. He has further contended 
^ that the appellant is deserving of mercy because he has lost a 
large fortune which hé had invested in Burma, and because here 
in Calcutta he was devoting a great deal of money and time -to 
the care of refugees from Burma, and that at the same time “he 
was managing-the affairs of his Arm single-banded.. I haya given 
all these considerations -my anxious attention, but I feel that in. 


“the present case moral turpitude is not the criterion of punish- 


-ment. Tin and lead are not now just:ordinary commodities of 
- domestic or industrial use. Inasmuch as they- are needed in: the 


manufacture of munitions, they have become materials required . 


. by-the State for the defence of the community in a time of national 
emergency.. The available stocks of these. commodities are 
extremely limited: It was clearly imperative that these «stocks 


Should be conserved. "The strictest control over all dealings. in ^ 


these metals was called for. Any system of control had of neces- 
_ sity to be stringent, and the measures: taken had, to be strictly 
_ enforced.. - It followed that punishment for any violation of prohi- 

bitions which such measures involved should be deterrent. It 
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Canama. "ig true that sub-rule 4 of Rule 8r prescribes the alternative penalty - 
1943. of fine for the contravention of any orders made under the Rule. 
The King Emperor But it is the duty of the Court to determine which punishment 


id: Su is called for by the circumstances of the case, and the Court 
Vawia. would be failing in its duty if it lost aight of the inclination of 
Khandhar, x. dealers to make profit out of irresponsible commerce in commodi- 
— ties which are needed by the nation and sought to be controlled 


by Government. 

I think & sentence of imprisonrhent is necessary in the present 
case, but in deference to all the consideration urged in mitigation, 
Talso think that the imprisonment to which the appellant has 
been sentenced should be simple imprisonment. Regard being 

` had to the appellant's social position, I am of the opinion that 

_ imprisonment, even though it is simple, will be a sufficient punish- 
é ment in his case. — . 

2. . We direct the sentence passed by the Magistrate be altered to 
‘one of simple imprisonment for three months; ‘Subject to this 
, modification the appeal will stand dismissed. ~ 

‘The accused appellant must surrender forthwith ‘to serve out 
. the sentence. 

Sen, J. :—This is an appeal on the ground of sentence, the - 
appellant having pleaded guilty to three charges of having sold 
tin without a permit in contravention of the provisions of Rule 6 
-of the Non Ferrous Metal Control Order of 1941. The appellant 
has been sentenced to three months rigorous imprisoment and to 
pay a fine of one thousand rupees, in ‘default, to'a further term of 
regorous imprisonment for one month. This was the sentence 
passed on the ‘st charge no sentence was passed on the other 
charges, 

Mr. Subrawardy characterises this asa ‘savage’ sentence and 
places certain circumstances before us which he says should 
induce usto reduce the sentence to one of a nominal flne. The 
learned Advocate General on the other hand contends that the 
violation of the order has been defiant and deliberate,.if not 
worse. k i 

We baye spent a very great deal of time on this matter—more 
time, perhaps than it merited. Iam of opinion that this is not 

__ &case where a nominal sentence would be sufficient. It is true 
that the prosecution bas not shown—ehbd indeed it has not attem- 
ted to show—that these sales without permit were to parties who 
had no license to deal in this metal, nor his the prosecution 
attempted to show that the accused bas sold the metal at an 
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cxcešsively high price, but the Crown has been able to prove quite Capat, 
satisfactorily that the appellant has deliberately disobeyed the order 1943, 
not only in the 3 instancés which formed the subject matter of the The King opere 
charges but also in some other instance, Md. 
The order was promulgated in July 1941 and on January 10, Vawta. 
1948 tin was added to the list of Non Ferrous Metals affected by P 
the order. A newspaper cutting of the order dated January 13, — 
1943 was found in the office of the appellant. The appellant was 
‘obviously aware of the order on that date yet on January 13th, 
14th and 16th he sold and delivered tin to Ghulamali Abdul . 
Hussain without a permit. Mr. Suhrawardy argues that the appel- 
lant could not quite appreciate what the order meant'et that time. 
I cannot believe this. It is stated in the order that it is to tako 
immediate effect. “Next the order says that no tin is to be sóld 
without a permit from the Controller. Nothing could be simpler 
to understand. Mr.-Suhrawardy points to rule 8 of^the order: -. 
which is Ex. 3. . It says that every stock-holder of tin is to submit 
a return of the nature described therein within 14 days from tlie _ 
commencement. of order and thereafter on the yth day of every i 
. month. He says that his client was misled by this rule into- 
. thinking that the order would not come into force til] 14 days after 
the roth’ January i; e. till after the ‘a3rd or 24th of January. I am 
not able to accept this excuse. According to the accused’s own state- 
ment his firm was doing very extensive business for a large number . 
of years in Burma and India. He was not an ignorant petty trader 
but a merchant of standing and experience. I cannot believe that 
he did not understand the simple direction given in the order, The 
violation was deliberate. ° 
As regards the snd charge, it relates to the delivery T Io slabs 
of tin to Kamani Brothers qn iith February, 1949. In respect of 
this delivery the explanation is that on that day he gota letter . 
from the Chief Controller of Purchases to deliver tin to Kamani 
Brothers in anticipation of a permit being granted andthat asa `- 
result of this letter hd delivered the tin. This explanation is not 
convincing. The letter from the Chief Controller did not relate | 
to these 10 slabs at all, it related to a sale of 25 slabs for which 
permission was asked on 6th February, 1942. These 35° alabs 
were actually delivered on 16th February, 1943. For the ten. 
slabs no permission had been asked for or granted. Another 
"explanation given is this. The sale of these ro slabs wis shown 
as an advance sale in the return of agrd January, 1944, and no 
"objection was taken by the authorities, accordingly the accused 
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tbosght.he was free to deliver the ro slabs. . The showing of an ' 
advance sale jn the return cannot absolve a stock bolder from 
getting a permit to deliver. This must have been clear to BUY. 


merchant who had read the order as this merchant andogbtedly as 


had. g 5 

. Hyg thus elear that this violation was also deliberate. - 

: The hgst. charge relates to the sale of 29 slabs to Bhagwandas 
Bandiprosad. Permission . was asked for on February 9 and 
February rith.- Without waiting for permission to be granted 
delivery was given on February 11th. The explanation is founded 
on the letter: of February rith from the Chief Controller. Itis 


.said that this letter created an impression on the mind of ‘the 


accused that delivery of tin was to be made at once to all ppr- 
a ar of permission. This is-an absurd eaplang- 

"The letter in terms: referred to a particular contract only 
e the contract to sell 25 ingots ‘or“ slabs to Kamani Brothers. 
No -s6ngible person would construe "the létter to; mean that it 
embraced gll contracts. Next it was Pointed out on behalf of the 
appellant that Bhagwandas Bandiprosed ; mere , merely the. broker 
of Meses. Eyre Smelting Co. Ltd. who. "gave a- letter “to itho 
' aecuied stating that the metal was required” -for -concerns of 
` National Importance and abeolving them from liability. This letter 
-was taken on the 25th February long after delivery was given -and 
after permission had been refused. Obviously it was taken, for 
-the purposes of meeting a criminal case. I do not ‘believe -that 
atthe time of delivery these representations were made by the 


, Eyre Smelting Co. Ltd. If, as the accused now says, he gave 


delivery because of a migappréhension of the meaning of the letter 
of the Chief Controller of Purchases - -of irth February asking him 
; to deliver tin to Kamani Brothers in anticipation of permission, then 
" there would be no need for asking the Eyre Smelting Co. Ltd., or 


. any o one èlse to absolve him from responsibility. 


It is thus clear that all these deliveries were made by the. 
&ccused deliberately and with the knowledge that he was acting 


.contpary to the order. Mr. Suhrawardy says that there could be: 


‘nọ motive in the aocused flouting the order as he was not selling 
at an-excpssively high price or to persons not authorised to buy 
this: metal. Itis not possible to determine what the motive of the 
accused was; but one might speculate and fi&d insny. motives 
- which are not honest ones. I do not propose however to ascribe 
-any suck potire to the accused. ThéCrown has not proved: any 
- -particular motive. All 1 need say. is that if a dishonest motive had 
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“been proved the accused would be liable to geta far severer sem- aslo 
tence than that which he has got. The maximum sentence is three 1943. 
years imprisonment. The King Emperor 

Mr. Suhrawardy pointed out that the appellant had recently lost Ma. Sulaiman 
great deal of his property by reason of the Japanese occupation of Vemae 
Burma and he says that this los; had so disturbed the appellant's Sen, F. 


frame of mind as to make him confused. I have taken. this factor ER 
into consideration but cannot believe that the conduct of the diis 
appellant in respect of these offences was influenced by his logs of 23 
property in Burma. 

I take a serious view of this offence. As the ledrhed- "Magistrate 
has said the metal tin was vitally necessary for the productioir of 
munitions and war materials. The Government had taken definite 
action to'conserve this metal by regulating and controlling its sale. 
A disobedience of orders passed’ for this purpose clearly endangered 
the war-effort and any such disobedience required such punishment 
as would deter others from indulging i in a similar disobedience. . 


Fam of opinion that a sentence of . fine,is not enough and that a 
sentence pf imprisonment also is very necessary ; however, having . 
regard to all the circumstances of this case Iam not prepared to” 
disagree with my learned brother that the sentence of imprisonment 
passed should be made simple instead of rigorous. With this modi- 
fication in the sentence the appeal is dismissed. 


P. & f . : . Sentence altered. 
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Before Mr. Justice B. K. Mukherjea and Mr. Justice 
A. L. Blank. 


GOBINDA CHANDRA SAHA 
` v. 
RASH MONI DASSYA.* 


Bengal Agricultural Debtors Act, (VII B. C. of 1996) section goA—Order ef 

Additional District Fudge under—If revisable by High Court—Section 115, 
Civil Procedure Code (Act V of 1908)—Application tender the Act—Total 
amount of debis im excess of Rs. 25,000-—Sectien goA—District Fudge, 
exercising authority wader, if persona designata of Ceuri—Ajpeal from order 
of Collector, if lies under Section 40,—Section 18, determination of debt 
tunder, if complete unless fees under Rule 139 (1) of the Rules paid, 

An order made by the District Jodge or Additional District Judge under 
section 40 A Bengal Agricultural Debtors Act is open to revision by the High 
Court under section 115 of the Code of Civil Procedure. 

Section 40 A of the Bengal Agricultural Debtors Act empowers a District 
Judge to determine certain matters of a judicial character which lie outside his 
Ordinary jurisdiction under the law and the ciroumetance that the proviso to 
section 40-A empowres the District Judge to transfer. al] the functions which 
he can exercise under the said section, indicates that the District Judge is to 
exercise the authority not in his personal capacity but as a Court, foras 
persona designata he cannot have any Officer subordinate to him, 


K, Partha Saratki Ncidu v. C. C. Ketermara Rao (1) and Nara Nerayana 
Mondal v. Aghore Chandra Ganguli (2) referred to. 

The provisions of sections 33 to 36 of the Bengal Agricultural Debtors Act 
do not by themselyes take away the jurisdiction of the High Court to interfere 
under section 115 of the Code of Civil Prooedgre, with an order made by a Court 
which is subordinate to it. 

The High Court obviously has no power of revision in respect toan order 
made by a Debt Settlement Board or by Appellate Officer as the latter 1s neither 
a Court nor a Court subordinate to it. 


Allen Bres, & Co. v. Bande & Co. (3); Abdulla v. Giridhari Lal (4) and 
Ram Krishna v, Ali Newas (5) referred to. 


* Civil Revision Case No. 1700 of 1949. and in the matter of an Application 
for setting aside the order of D. N. Basa, Esq. Additional District Judge of 
Mymeasingh passed in Referenca Case No. 107 0f 1942, dated 3rd October, 
1942. 

(1) I. L, R. 47 Mad, 369 F. B. 

(2) 1935) 39 C. W. N. 971. 

(3) (19a2) a6 C, W. N. 840 . 

(4) (1938) 68 C. L. J. 407 1 42 C. W. N. 507, 

(5) (1938) 42 C. W. N. 899. 


Vow 77.) ` HIGH COURT. © 


Under seation 44 of the Bengal Agricultural Debtors Act, itis the order of 


the Board or of the Appellate Officer that oan be reviewed. 


Under section 40 of the Bengal Agricultural Debtors Act no appeal lies 
Hou sede of the Collector. 


Quaere. It is an arguable point as to whether or not the determination of a 
di ai ie said to be complete unless the fees directed to be paid under rule 
139 (1) of the Roles framed under the Bengal Agricaltural Debtors Aot are paid. 

Application by Creditor under section 115 of the Code of Civil 
Procedure, 

Petition by Debtor under section 8 of the Bengal Agricultural 
Debtors Act. 

The material facts appear from the "e 

Messrs. Chandra Sekhar Sen and Nirmal Chandra Nandi for 
the Petitioners. 

Mr. Sudkir Chandra Masumdar for the Opposite Party. 


C. A, V. 
The judgment of the Court was as follows : 


Mukherjea, J. :— This Rule is directed against an order dated 
October 3, 1942, made by the Additional District Judge, Mymen- 
singh under section 4o A of the Bengal Agricultural Debtors’ Act, 
reversing an order passed by the Appellate Officer of Kishoreganj 
under.section 4 of the same Act. The material facts are notin 
dispute and may be shortly stated as follows: 

The petitioners before us advanced a sum of Rs. 35,000 to the 
husband of the opposite party on the basis of a single mortgage 
bond executed by the latter or December 13, 1928. The petitioners 
instituted a suit for enforcement of the mortgage, recovered a 
preliminary decree fora sum of about Rs. 40,000 on February 19, 

` 1937. On May 25, 1937, the decree was made final. The final 
mortgage decree was put into execution in Title Execution Case 
No. 66 of 1937 of the Court of the Sub-Judge at Mymensingh and 
a few days after the execution case was started, the judgment-debtor 
on June 37, 1937, presented an application before the Domepara 
Debt Settlement Board for settlement af all her debts under 
section 8 of the Bengal Agricultural Debtors’ Act. On July 2, 1937, 
the Debt Settlement Board issued a notice under section 34 of the 
Agricultural Debtors’ Act-in pursuance of which further proceedings 
im execution were stayed: On June 14, 1939 the Debt Settlement 
- Board purported- to determine the debts of the opposite ‘party 
under section 80 of the Bengal Agricultural Debtors’ Act. The total 
amount of debts was much in excess of Rs. 25,000, and the new 
rules‘under which the jurisdiction of Debt Settlement Boards to 
settle debts of this'descriptiorr was taken away came into force ên 


41$ 
Cm. 
eis 
Gobinda Chandra 
Saha 


v. 
Rash Mon! Deseys, 


March, 22. 
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the 15th of June 1939.. It appears that the opposite party did'not, 
pay the fees which she was ordered to pay by the Debt Settlement 
Board under rule 139 (1) of the Rules framed by the Local Govern- 
ment, within 15th June, 1939 ; and the Collector of Mymensingh by 
his order dated April 24, 1940, directed the proceedings before the 
board to be struck off, being of opinion that the determination of 
the debts being not completed before 15th of June, 1939, the new 
rules came into operation and the Debt Settlement Board had no 
jurisdiction to proceed further in the matter. In accordange with 
this order, the proceedings were finally dismissed by the Debt 
Settlement Board on August 15, 1940. The notice under section 34 
of the Bengal Agricultural Debtors’ Act being withdrawp in the 
meantime the execution case was allowed to proceed. The opposite 
party thereupon filed a suit for a declaration that the order of the 
Collector dated April 24, 1940, was illegal and ultra vires. She also 
preferred objection under section 47 Civil Procedure Code fo the 
execution proceedings started by the petitioners where this identical 
point was raised. On July 8, 1940, the application under section 47 
Civil Procedure Code was dismissed and an appeal ‘taken agninst 
that order of dismissal to this Court was withdrawn on February, 16, 
1942. The declaratory suit was dismissed on April 7, 1941, and 
it was held by the Court, that the order of the Collector was neither 
illegal nor ultra vires. In the meantime the mortgaged property was 
sold and purchased by the decree-holder. The opposite party there- 
upon made an application for setting aside the sale undey order a1 
rule go. Civil Procedure Code. That proceeding, we are told, is 
still pending. On rath April 1942, the opposite party presented, an 
application before the Debt Settlement Board, Domepara, for review 


„Of its order dated August 15, 1949. The Board declined to enter- 
fain the application for review at this late stage and asked. the 


Judgment-debtor to get sanction from the Collector. This sanction, 
the opposite party failed to obtain and on June 7, 1942, the appli- 
cation for review was rejected by the Board. On June 18, 1942, 
the opposite party moved the Collector for setting aside his original 
order dated April £4, 1940, and the application was rejected on the 
sand July following. On August 3, 1942, an appeal was taken 
against the order of the Collector to the Appellate Officer, Kishore- 


‘` ganj, and the Appellate Officer dismissed the appeal an the same 
_ day, holding inter alia that the appeal was time barred. Against 


this order of the Appellate Officer the judgment-debtor filed a peti- 
, tion of revision, under section: 40 A of the Bengal Agricultgral 
` Debtors Agt. The Additional District, Judge, Mymensingh to whom 


Vou. 7j] mba GoukT, ^77 7 444 


< the case was transferred, reversed the order of the Collector dated pele 
' April 24, 1940,' and that of the Board made on August rs, 1946, 1943 
and directed the Board to proceed with the matter from the stage at Gobinda Chandra 
which it was left. It is against this decision’of the Additional District Baha 
Judge of Mymensingh that the present Rule has been obtained. Rash Moni Daesya. 
On hearing the learned Advocates on the both sides it seems to Mxhherjea, g, 
us that the order of the Additional District Judge is not justified by — 
the circumstances of the case and the clear provision of section 40A 
of the Bengal. Agricultural Debtors Act. It may be an arguable 
point whether or not the determination of a debt can be mid. 
to be complete unleaa the fees directed to be paid under rule 139(1) 
of the Rules framed under the Bengal Agricultural Debtors’ Act are 
paid. But assuming that the payment of fees was quite a sub- 
sidiary and & fiscal matter, which did not affect the finality of the 
determination of a debt by the Board under section 18 Bengal 
Agricultural Debtors Act, the order against which the revision 
petition was filed was nót the order of the Board dated 15th August, 
‘1940, or that of the Collector made on April 24, 1940; it was 
“directed against the order of the Appellate Officer dated August 3, 
1942, by which he dismissed the appeal taken to him against the 
order of the Collector dated July a2, 1942. Ifthe position taken 
-up by the opposite party is correct, it was open to her to’ take an 
appeal to the appellate officer from the final order of dismissal 
nade by the Debt Settlement Board on August 15, 1940.- „Instead 
of doing that she filed a declaratory suit in the Civil Court challeng- 
ing-the order of the Collector as illegal and ultra vires. She taised 
the samé objection by way of sn application under section 47 
Civil Procedure Code. In both these proceedings the decision was 
adverse to her, and it was "held that the order of the Collector was 
neither illegal nor without jurisdiction. The application for review 
of the order of the Debt Settlement Board was filed on April rs, 
1948, hnd as nearly two years bad already elapsed from the date'of 
the order sought to be reviewed, the Board was perfectly right in 
refusing to entertain the application without the sanction of the 
Collector ; it is the order of the Board or of the Appellate Officer 
that can be reviewed under section 44, ae Aa 
‘Debtors Act: 
‘1 No appeal also lies UM an order ok ths oae under 
.séction'4o of the Act. If the appeal that-was taken by thé opposite 
-. party to the Appellate Officer, Kishoreganj'be regardéd as.an appeal 
from the qrder of the Debt Settlement Board ejecting me ee 
"tián for.reyiet, it was-clearly-time ae an 


THE CALCUTTA LAW JOURNAL. (Vor. 77. 


We think therefore that there was nothing Wegal or improper in, 
the order of the Appellate Officer against which the application for 
reviaion under section 40A, Bengal Agricultural Debtors’ Act was 
filed by the opposite party, 

We think further that the interests of justice did not call for 
interference by the Additional District Judge in this case. Instead 
of going straight to the Appellate Officer when the application for 
settlement of debts was dismissed by the Board, the opposite party 
proceeded to test the legality of the proceeding by instituting & 
regular suit in the Civil Court. The decision was unfavourable 
to her. She could not also succeed in the miscellaneous proceeding 
started under section 47 Civil Procedure Code. After carrying on 
a protracted litigation for nearly two years, she eventually filed an 
application for review of the order originally made by the Debt: 
Settlement Board, although the remedy was quite open to her from 
the very beginning. In our opinion the application for review was 
justly rejected by the Debt Settlement Board, and it would be 
really an abuse of the processes of law, if the opposite party is now 
allowed to rake up all the previous proceedings. We hold there- 
fore that the Additional District Judge was not justified in reversing 
the order of the Appellate Officer under section 40A d Agri- 
cultural Debtors’ Act. 

The learned Advocate for the opposite party in course of his 
argument raised a point as to the maintainability of this application 
for revision under section 113 Civil Procedure Code. He has 
argued that the Additional District Judge in exercise of his power 
under section 40A of the Bengal Agricultural Debtors Act was not | 
acting asa Court and consequently his orders are not revisable by 
us under section 115 Civil Procedure Code. The question we must 
say is not altogether free from doubt. The Bengal Agricultural 
Debtors’ Act is undoubtedly a special Act which confers special 
jurisdiction upon the tribunal set up By it to determine question 
as to rights which are the creation of the Act. In such circum 
stances the legitimate conclusion that the rights are to be deter- 
mined in the manner prescribed by the Act itself to which they owe 
their existence, and the jurisdiction that is conferred on the special 
tribunal is exclusive. This is clear from the provisions of section 33 


to 36 of Bengal Agricultural Debtors Act which are intended to 
‘stay the hand of the Civil Court or to render its decisions nugatory, 


when they come into conflict with, anything done by the Board. 


Bat these provisions do not by themselves take away the jurisdiction 


ofthe High Court to interfere under section 115 ofthe Civil 
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' Procedure Code with an order made by a Court which is . subor- 
dinate to it. Section 38 of the Bengal Agricultural Debtors’ Act 
provides that no appeal or application for revision shall lie against 
any decision or order of or award by a Board except as. provided 
in the Act. The High Court obviously bas no power of. revision 
in respect to an order made by a Debt Settlement Board as the 
latter is neither a Court nor a Court subordinate to the High Court. 
The same view has been taken, and in our opinion correctly, with 
regard to our power of revision in respect to orders , made. by an 
Appellate Officer under ‘section 4o of the Bengal Agricultural 
Debtors’ Act. To quote the words used by Sir George Rankin in 
Re. Allen Bros. & Co. v. Bando & Co. (1) there is no thread of 
connecting authority by which & relation is established between this 
Court and an Appellate Officer appointed under the Bengal Agricul- 
tural Debtors’ Act.  V.ide Abdulla v. Giridkari Lal(a); Ram 
Krishna v. Ali Newas (3). But the position seems to us to be 
different with regard to orders, made by the District Judge or 
Additional District Judge under section 40A of the Act. ‘This 
section empowers a District Judge to determine certain matters of 
& judicial character which lie outside his ordinary jurisdiction 
under the law. If the intention of the Legislature is that the District 
Judge should determine the matter as a Court and the effect of the 
provision is merely to enlarge his ordinary jurisdiction, it ‘goes 
without saying that the normal incidents of such jurisdiction 
including the rights of revision and appeal from its orders would 
remain intact. Vide Zhe National Telephones Co. v. The Post Master 
General (4). If on the other hand the authority is to be exercised 
by the District Judge nót as a Court but as Ariona designata 
obviously its decisions could not be revised by this Court. When 
the jurisdiction is given to a judicial officer by name it is no doubt 
a difficult question to decide as to whether the jurisdiction is to be 
exercised by the person or by the Court itself over which he 
presides. The proviso to section 40A Bengal Agricultural Debtors’ 
Act in our opinion throws some light on this point. That proviso 
empowers the District Judge to transfer all the functions which he 
cari exercise under section 40A Bengal Agricultural Debtors’ Act 
to an Additional District Judge, subordinate to him. This isa 
circumstance which can be held to indicate that the District Judge 


(1) (1923) 96 C. W., N. 84o. 

(a) (1938) G8 C. L. J. 407 ; 43 C. W. N. 597. 
(3) (1938) 42 C. W, N. 893. 

(4 1913] A. C. 546. 
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is té-exercise the authority not in his personal capacity but usa” 
Court, for as persona designata he cannot have any judicial officer 
subordinate to him. As was said by Schwabe, C. J. in Æ. Partha 
Sarathi Naidu v. C. C. Koteswara Rao (1) it is impossible ‘to hold 


. thata reference to a Judge with power to refer toa Court subor- 


dinate to him can mean anything else than reference to a Judge 
sitting in thé exercise of his ordinary jurisdiction intended for that 
purpose. The same view was taken in this Court in JVaramarayas 
Mondal v. Aghore Chandra Ganguli (a). It cannot be argued that 
the District Judge was merely empowered by this proviso to delegate 
his authority as persona designata to another officer who was also 
mentioned by name ; for it is always possible to have more than one 
Additional District Judge in 2 particular district at particular time. 
It is true that under section 4o (b) of the Bengal Agricultural 
Debtors’ Act the orders of the Appellate Officer have been declared 
to be final subject to the provisions of section 40 A. This means 
that the order of an Appellate Officer cannot be challenged in any 
other proceeding or before any other tribunal except as provided 
in section 40 A. The order of the Appellate Officer cannot certainly 
be challenged by way of revision in this Court but the moment it 
is held that the authority that the Legislature has conferred on the 
District Judge under section 40A of the Act, is exercisable by the 
latter as a Court, and not as persona designata, the revisional 
jurisdiction of the Court in respect to orders made by a subordinate 
Court would be automatically attracted, s these- powers are 
takeri.away by exprees legislation. 

We hold therefore that an order made bs the District Judge 
or Additional District Judge under section 40A Bengal Agricultural 
Debtors’ Act is open to revision by this Court under section 115 
Civil Procedure Code. The résult is that the Rule is made absolute. 
The order of the Additional District Judge dated October 3, 1942, 
is get aside. 

No order as to costs. 

Blank, J. :—I agree. 

Pi RSA K. I. G oS Rule made absolute, 


^. (1) WLR. 47 Mad, 369 F. B. | Mo 
| ta) (1985) 39 C, W. N, 971. 
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APPELLATE. CIVIL . wees 


: ` Before Mr. Justice B. N. Raw and Mr. Justici A. N. Sen | 


.CHOWDHURY MOHAMMED IBRAHIM 
AND OTHERS 
i $c s. 
SABURJAN BEWAS*' | 


Bengal Agricultural Debtors Act (VI B.C. of 1996), section 94-~Bxecuting Cour, 


if kas jurisdiction to decide whether a netics under section 34 is nullity— 

ce a ee E ila 

exercise of jurisdiction. 

An executing Court has jurisdiction to decide whether a notice issued under 
section 34:of the Bengal Agricultural Debtors Act is such as to make it a nullity, 
Even if the questions are decided wroagly they are mere errors in the exercise 
of jorisdiction to be set right. by appropriate proceedings in, appeal or 
revision, / 

Appeal by Defendants Nos. 1 kd piov: 


Suit for declaration that a sale in procution ofa _rent decree is 


nullity. 

The material facts will appear from the judisnts ' 

Messrs. Atul Chandra Gupta and Jitendra Kumar Sen Gupta 
for the Appellants. 

Den anah handia See GUN and Afr. Subodh Chandra Sen 
for the Respondent. 


The judgments of the Court were as follows :— 
Bau, J, :—This appeal is by the defendants ‘Nos. 1 and 5 to 9 
in a suit brought by the plaintiff fora declaration that a sale held 


C. A. V, 


in execution of a certain rent decree agaihst her and her co-tenants’ 
defendants Nos. 3 and 4 was a nullity and did not affect her 


interest. ' The facts are briefly these : 

The plaintif and defendants Nos. 3 and 4 held the disputed 
lands as tenants under defendants Nos. 1 and 2 on a yearly rent of 
Rs. 32 odd. In 1935 the defendants Nos. x and s brought a suit 
for rent against all the three tenants and obtained a decree. They 
put- the decree into execution in 1937. After the publication of 
the sale proclamation the plaintif filed an application under 
Boction 8 of the Bengal Agricultural Debtors Act before the Debt 
Settlement Board of Syedpur in which 'the rent decree was shown as 

* Appeal from Appellate Decree No. 762 of 1940, against the decree of H. C, 
Mitra, Esq, Subordinate Judge, Pabor, dated the 8th March, 1940, reversing 
tha deores of Sailendra Prosad Ghosh, Ss Munalf, &d Court, Bogra, dated the 
agd Jane, 1989. - 


GPs 


Pante, TO, IZ, IÓ, IY. 
e— 


June, I7. 
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one of the debts. On,receipt of the application the Debt Settle- f 
ment Board issued a notice under section 34 of the Act to the 
executing Court. Thereupon the executing Court stayed proceed- 
ings, but afer certain correspondence with the Chairman of the 
Board, the Munsiff apparently. came to the conclusion that the 
Syedpur Debt Settlement Board had no jurisdiction inthe case as 
the plaintiff resided elsewhere, and he accordingly vacated the stay 
order. The disputed lands were then sold on May rsth, 193% 

and purchased by defendants Nos. x and a, who settled them there- 
after with defendants Noe. 5 to 9. The plaintiff therefore. brought 

this suit on Apri! rst, 1939, to have the sale. declared null 

and void  . 

The trial Court dismissed the suit on two grounds: (1r) That 
although the executing Court was wrong in ignoring the notice 
under section 34 of the Act merely on the ground of the applicant's. 
residence, nevertheless, this did not deprive the Court of jurisdic- 
tion to sell the tenancy in execution: there was at most an erro- 
neous exercise of jurisdiction. (a) That the plaintiffs application 
under section 8 in so far as it included this particular debt, was in 
contravention of section 9. because it wasa debt for which the 
plaintiff was jointly liable along with defendants Nos. 3 and 4, and 
the evidence was that the defendants had not joined in the appli- 
cation as required by section 9 (1) (b). The trial Court accordingly 
considered that there was no valid application under section 8, and 
therefore no valid notice under section 34. 

On appeal the Subordinate Judge reverged the decisjon of the 
trigl Court and decreed the suit, granting the'plaintiff the declara-, 
tion prayed for. On the first of the above two points the Sub- 
ordinate Judge held that the holding of the sale after receipt of, 
the notice under section 34 of the Act was without jurisdiction, and. 
that it was not merely a case of erronoous exercise of jurisdiction. 
The second point does not appear to have been dealt with 
by him. ` 

Both these points have been raised before us., It seems to us 
plain that on receipt of a notice, under section 34 of the Act, the 
executing Court has jurisdiction to determine whether the notice 
is a valid one or not, and to ignore it ifitisa nullity. There may 
be a variety of causes nullifying the. notice, for example, it may 
have been issued toa Court inanarea where the Act was not in 
force or it may, have been’ issued ` by a Board which had been 
dissq]ved or it may. haye been. issued without there. being an: appli 
cation at all under section 8 and so on Whatever may be the. 
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: particular ground of attack in a given case, the executing Court has 
jurisdiction to decide whether it is such as to make the notice a 
nullity. If, therefore, the Court determines this question even 
wrongly, the determination cannot be said to be without jurisdic- 
tion; it would amount only to an erroneous exercise of jurisdiction 
to be corrected by the apprepriate appellate or revistonal authority. 
This is what has happened in the present case. The Munsiff who 
held the sale of the tenancy may have beeh quite wrong in treating 
the notice under section 34 asa nullity, more especially on the 
particular ground on which he so treated it; but even so, his 
.decision and the resulting sale cannot themselves be treated as 
nullities. They were nt most errors inthe exercise of his juris- 
diction to be set right by appropriate proceedings in appeal or 
revision. 

We accordingly allow this appeal and dismiss the suit. The 
parties will bear their own costs in all the Courts. 

Sen, J. 1—1 agree. : 
A, E. D G 5 P. 8. ] Appeal allowed, 


CIVIL REVISION. 


Before Mr. Justice T. J. Y. Roxburgh and Mr. Justice 
A. L. Blank. 
4 MONOMOHAN DAS 
v. 
PARSWANATH DAS SARKAR AND OTHERS." 


Bengal Tenancy Act, (VIII of 1885 as embas), section 25, if alten victa af the 
Provincial Legislature—Provitions, if repugnakt te etistihy Indian laa 
and if void, met hawing received assent af Gowerner-Genral—Saction, if 
abpties te anemalone moriguges where possession is delivered, 

The provisions of shotion a@5G of the Beugal Tenancy Act relating to ré-trans- 
fer of the mortgaged property are matters wholly within the legislative compe- 
tence of the Provincia] Legislature as provided by Item $r of List I of Schedule 
VII of the Government of India Act, 1935. ` 


*Civil Revision Cast No. 663 of 1948, agsinst an order dated the Arak Merch, 
1944, passed by K. Piplal Esq., Additional District Judge, First Coart of Dacca, 
affirmalng that of N. C. Gangull Eaq.,-Munsif, 4th Court at Munshigan}, Diacon, 
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Cm, The aforesaid provisions are easily severable from those relating - to thet 
1943. extinguishment of the debt secured by the mortgages. : 
Mon moha Das Obiter: The terms of section 26G as now smendod cover anomalous 


mortgagés in which possession of the mortgaged property has been delivered. 
Puri Das 
Application to High Court by Mortgagee. 
= 60 Messrs. Bhupendra Nath Roy Choudhury and unma Charan 
Chatterfes for the Petitioner. 14 

Messers. S. M. Bose ( Advorate-Gemeral) and Surajit- nku for 
the Province of Bengal. 

Mr. Jajnesmar Mondal for the Opposite Parties.’ 

c. A. V. 
July, 2. - The judgment of the ‘Court was as follows — 

— ` This Rule has been issued against an order in iS of the 
Additional District Judge of Dacca, confirming an order of the 
4th Court, Munshiganj passed under section 26G of the Bengal 
Tenancy Act, 1885, granting to applicant No. r before’ him joint 
possession to the extent of 8 annas share in the disputed lands 
, along with opposite party No.2. The Rule has been issued on 
the ground that section 36 Gas amended by Act XVIII of 1940 
is ultra vires of the Provincial Legislature and has been obtained at 
the instance of the mortgagee. 

It is fairly clear that no question of ultra vires can arise in this 
matter for it cannot be contended that the subject matter of sec- 
tion 26G as it stands after amendment is not included in some or 
other of the items in the Provincial List II or the Concur- 
rent List III of the seventh schedule of the Government of India 
Act. The form of the Rule is theréfore strictly speaking incorrect. 
The only question that can arise is whather any of the provisions 
of the amended section deal with matters in the Concurrent List 
III and are void as being repugnant to any existing Indian law or 
any law of the Indian Legislature. The Acts containing the 


: vi ` provisions of the amended section have not been reserved for the 
Gn consideration of the Governor-General .and have not received his 
Me qus , assent. ' 


The case arises out of two mortgage bonds entered into by 
applicant No. 1 and the husband of applicant No. a by the terms 
of which the mortgaged properties were given in possession to the 

~ mortgagees in lieu of interest. The original mortgagee was the 
father of opposite parties Nos. 1 and 2. The mortgagors were ‘to 
“pay up the mortgage money within a stipulated date, and on failure 
the properties were to remain in possession of the mortgages ; 
if dispossessed by “the mortgagors the mortgagee was 


. 
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to get interest from the date of dispossession. There was also a 
term that if the entire mortgage money could not be realised out of 
the mortgaged properties, the mortgagee would be at liberty to 
cause the other properties of the mortgagors to be sold. Opposite 
party No 3 has purchased the eight annas share of the applicant No. 
a. The other eight annas share has been ordered in respect of the 
remaining eight annas share in favour of applicant No. 1. 

In this Court two points were urged, first that section 26G does 
not apply to the case of anomalous mortgages, those under consi- 
deration in the suit being of this chgracter, and secondly that 


‘section 26G does not make provision for granting partial recovery 


of possession to a co-mortgagor, such as has been granted by. the 
lower Courts. "These contentions have no connection with the 


"question of the repugnancy of the provisions of section 26G to 


any law and are of no assistance to the petitioner. The learned 
Advocate-General appeared in support of the validity of the sec- 
tion and was. in the circumstances, not able to be of much assis- 
tance to the Court beyond stating that he failed to see what 
difficulty there was in; the question, and that clearly the provisions 


~ of the impugned section were covered by item ar of the Provim 


cial List II, ‘transfer of agricultural-land’, being excluded so far 
as any-‘contract relating to agricultural land',is concerned from 


‘item To of the Concurrent List IIT, and were also covered by item 


27 of the Provincial List II ‘money lending. He further pointed 
out that whatever might be contended as to the validity of section 
26G in extinguishing debts due and secured by ‘the mortgages 
therein referred to, there could be no question that the terms which 
provide for return of the lgnd to the mortgagor are certainly within 
item 31 of the List II, and that in the present case we are only 
concerned with thc question itis not strictly necessary for us to 
decide the other question, We are of opinion that the latter branch 


_ "of the contention of the learned Advocate-General is sound ; we 
` decide the Rule expressly on the ground that the provisions’ of 


section 26G relating to retransfer of the mortgaged property. are 
matters wholly within the legislative competence of the Provincial 
Legislature as provided by item ar of List II of Schedule VII of 
the. Government of India Act, r935. The provisions are easily 


: severable from those relating to the extinguishment of the debt 


secured by the mortgages dealt with, so that even if it were held 
that the latter provisions were void for repugnancy to, any 
existing Indian law, this would not: affect, mud Br the former 
provisions, inu p e Dd 
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' The question of the validity of section 26G asit stood before. 
amendment in 1940 came up for consideration in Panchanan 
Mondal v. Saski Bhusan Pradhan (1). Rau, J. considered that the 
mortgage in question was covered by the terms of the section as 
it then stood although in his view it contained a personal covenant 
for payment. He raised a query whether the provisions of sec- 
tion 36 G providing for extinguishment of the debt might not bo 
repugnant to the provisions of section 68 (1) (a) of the Transfer 
of Property Act, but pronounced no opinion on the point, leaving 
it for decision when, if ever, a party might claim & right of repay- 
ment In a later case, Sheikh Akbar AH v. Sheikh Mafijuddin 
(a), to which one of us was a party, a different view of the nature 
of the terms of the covenant considered by Rau]. was taken. It 
: wab considered that the term was one outside the mortgage alto- 
'gether, being in the nature of an indemnity, and it was held that 
section 26 G às it stood before amendment in 1940: would not 
cover the case of a mortgage with a personal covenant to pay, to 
which the provisions of section 68 (1) (a) of the Transfer of Pro- 
perty Act might be applicable. The question whether the 
indemnity given in the bond really purported to give relief against 
loss occasioned by acts dome under express provisions of law 
. (such as those in section 26G), and, if so, whether the provisions 
“of the’ law would nullify the indemnity so given, were left open. 
' It was also pointed out that in this connection the terms of section 
37 of the Contract Act would have to be considered. The effect 
of this section has indeed been considered by the Federal Court 
in Megh Raj v. Allah Rakkia (3) in considering the Punjab Res- 
'titution of Mortgaged Lands Act (IV of 1938) the provisions of 
which. have some resemblance to those of section 36G of the 
Bengal Tenancy Act. It is there pointed out that section 37 of 
the Contract Act has, like sections 4 and 9 of the Civil Procedure 
Codé a self-effacing provision which make it difficult to see how 
a law which excuses performance of any particular kind of contract 
can'be said-to be inconsistent with the section which must be taken 
vasa whole. 
"> ‘Tn the cae of Akbar Ali v. Maffuddin (2), it was stated that 
no opinion was expressed as to the validity of the amendments 
"fnade in sectión 26G by the Act of 1940. The principal change 


* “ay (1990) 71 C. Le J. 477 ; 44 C. W.N. 465. 
(a) (1941) 74 C. LJ. 570 ; 45 C. W. N. 833. 
(3) (1942) C. W. N. F. R. 61. 
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‘introduced by that Act is that (subject fo certain qualifications ) 
all mortgages in which delivery of possession has been given, 
which were entered into before the commencement of the Act of 
1940, shall be deemed to have taken effect as complete usufructuary 
mortgages. It is further provided that no mortgage ( other than 
a complete usufructuary mortgage ) entered into after the com 
mencement of the Act in which delivery of possession is given 
shall have any force and effect. The result is that so far as 
mortgages entered into before the amendment of 1940 are con- 
cerned if they contain a personal covenant to pay this will not be 
enforceable. The position then is the same as that considered 
by Rau J. in Panchanan Mondal v. Saski Bhusan Pradhan (1) 
referred to above and the question of the effect of the provision 
vis a vis section 68 (1) (a) of the Transfer of Property Act will 
have to be considered ata suitable time, but there is no reason 
why this question should affect the validity of the new section so 
far as it permits and requires the return of the mortgaged property 
to the mortgagor under the prescfibed conditions, which is the 
only point we are concerned with in this Rule. 

It is clear that the terms of the section as now amended, cover 
anomalqus mortgages in which possession of the mortgaged property 


has been delivered ; the contention of the petitioners to the contrary. 


ig unsound. 


Though the point was not raised in argument we are of opinion 


that a second appeal lies to this Court in respect of the order of 
the District Judge in this case by virtue of the provisions of section 
26G (7) of the Act ; the Rule is liable to be discharged, on this 
ground also. : 

This Rule is accordingly discharged. There will be no order 
as to costs. 

Certificate under section 205 (1) of the Government of Ios Act, 
1935, is granted. ; 
A. X. D G. 5 P. S Buls discharged, 


(1) (1940) 71 C. L. J. 477 i 44.C. W. N. 465. 


THI CALCUTTA Law JOURNAL. [Vou 15. 
. PRIVY GOUNOIL. , 


Present: Lord Atkin, Lord Thankerton, Lord Russell of 
Killowen, Sir George Rankin and Sir 
Madhavan Nair. a 


HEMRAJ 
Abas 
BABU LAL (SINCE DECEASED) AND OTHERS. 


7 v. 
KHEM CHAND AND OTHERS. 


[Ow APPEAL FROM THE Hios COURT oF JUDICATURE 
aT ALLAHABAD. | 
AA 
Father's debi—Son's Habiliy to $ay— Avyavaharika. : 

If the doctrine of pious obligation isto be given full offect, then a Hinda 
son should be held liable for every undischarged debt of his father, Tho froe- 
dom of the son from the obligation to discharge tho father’s debt, has respeot 
to the nature of the debt, and not to the nature of the ostate, 

Huneomanperzand’s caso (1) and Gérdkarre Lall vw. Kantoo Lall- (a) 
referred to. , 

- The duty cast upon the son being religious or moral, the character of the 
debt should be examined from the standpoint of justice and morality. In this 
connection regard may also be had to the debts mentioned in the text which 
the son need not pay, most of which are of an objectionable character, The 
examination of the nature or character of the debt should be made with referenoe 
to the time when it was originated, in other words, when the liability was first 
incurred by the father. If on euch examination it is found that at its inception 
the debt was not tarnished or tainted with immorality or illegality, then it would 
be binding on the son : 
^ Ramasubramania v. Siva Kami Ammal (3) approved. 

The rule is not rigid bat hes to be applied with reference to the circumstances 
of cach case, These principles which are implicit in the notion of ““ pious 
obligation " should be kept in mind in interpreting tho term Avyavsharika used 
in the text. Debts in the nature of Avyavaherika are debts whioh would be oom- 
prised in the expression *' illegal oc immoral debts. ” 

The term Avyavaharika does not admit of a more precise definition than is 
given in the translation by Colebrooke. When a particular debt is called into 
question, it will be the duty of the Court to examine its nature in the light of 
the principles mentioned above, which are not exhaustive but only basic, and 
to see whother In the circumstances it is of the kind which will giro exemption 


(1) (1856) 6 Moo. I. A. 393. 
(2) (1874) LR. 1 1. A. 321 ; I4 B. LR. 187. 
(3) A. I. R. (1925) Mad. 341 (345, 352). . 


vonar j rake soon Seite a 


. to the Pa from the: ‘liability. of paying it, oa'the Mw that it- is repugnant 


to morals. A son Is not liable to'pay. an debt created by. the father which wou'd 
reader the father Hable to criminal prosecution : een aa v. Districz-- 
Judge of Agra (1).. 


A debt das by the father ber segaoa of his haring retained for himself money | 


which he wag bound to pay to another is a dobt of the most sored obligation, 
and for the non-discharge of which punishment ina future stato might be 
expected to be inflicted, if in any. 


Natesayyan v. Ponnwsami (a) approved. 
Privy Council Appeal No. 58 of 1941 by special leave from a 


decree of the High Court of Allababad affirming that of the 


Subordinate Judge of Agra. 
SS. Hyam for the Appellants. b 
AR. K. Handoo for the Respondents. 


The judgment of their Lordships was delivered by š 

Sir Madhavan Nalr :—Tbis is an appeal by special leave from 
a decree of the High Court of Judicature at Allahahad dated the 
12th May, 1938, which affirmed a decree of the Subordinate Judge 
of Agra, dated the sath September, 1936. 

The appeal arises out of an execution application, made by the 
appellants father, Hemraj, since deceased, fer the execution;of a 
money decree which he had obtained against one Danpal in the 
Court of the Subordinate Judge of Agra, afterwards confirmed on 
appeal against the present respondents, the sons of Danpel 
by the attachment and sale of the ancestral property in their 
hands. 

The parties are governed by the Mitakshara law. The question 
for determination is whether the respondents can lawfully object tb 
the execution of the decree onthe ground that having regard to 
the nature of the judgment debt, the rule of the pious obligation of 
a son under the Hindu law to pay his father's debt does not apply 
to this cass ; or, in other words, is the debt in respect of waleh 
the decree was obtained an Agyavakarika debt ?* 

* -Both Courts in India allowed the objection. Hence this appeal 
by the decree-holders. 


Hemraj and Danpal, with ‘others, formed a joint Hindu family. 
. In 1915, a suit was instituted, in the Court of the Subordinate 


Judge of Agra, by Hemraj on behalf of himself and another, for 
partition of the joint family property, against Danpal and the 
members of his branch of the family. Included in the suit was a 
(1) (1934) L. R 61 I. A, 350 ; 60 C. L. J. 518. 
(a) (1893) I. L. R. 16 Mad, 99 (104). 


Nal i 
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promissory note for Rs. 5,264, dated the arst November, 1924, 
executed in favour of Danpal by three brothers, Ram Chand, Sri 
Chand and Moonga Ram. This note had been executed in renewal 
of an earlier note dated the arst December 1921, for Rs. 4,680, which 
ifself was in renewal of a promissory note dated the sand February, 
1919, for Rs, 4,000, which had been advanced by -Danpal ont of 
family funds, The partition suit was referred to arbitration anda 
decree in terms of the award was passed on the 19th June, 1926. 
Besides other items of property, the aforesaid promissory note 
was allotted to Hemraj under the award; it provided 
that & document or decree which was allotted to one 
member would be his, that the" member in whose name it stood 
would be responsib'e to prove its legal necessity and that he should 
file it in Court within seven days of the decree. It also provided 
that “such a document should be within time, otherwise the party 
in whose name the document stands shall be responsible for the 
amount due together with interest up to the date of arbitration 
award " (see sections 2, 6 and 17 of the award). Danpal did not 
file the document within the specified time, buthe filed instead, 
without giving any notice to Hemraj another document executed by 
the three debtors on the sist June, 1926. Hemraj filed his appli- 
cation for execution of thé decree on the gth January, 19:8. .Danpel 
then filed on the 6th February, 1928, the promiseory note dated the 
aist November, 1924, by which time it had become time 
barred. : 


On the grd December, 1928, Hemraj filed a suit in the Court of 
the Subordinate Judge of Agra for the amount due under the ptomis- 
sory note making the executants of the nbte, defendants Nos. 1 to 3 
and Danpal, defendant No. 4. The suit was dismissed as against 
defendants Nos, 1 to 3 as barred by time, but it was decreed against 
Danpal It was admitted in the suit that the document dated arst 
June was a forgery. The proceedings showed that Danpal allowed the 
promissory note to become barred by acting fraudulently towards 
Hemraj. In the course of the judgment, the Subordinate Judge re- 
marked : "Danpal defendant has all along been acting dishonestly 
towards the plaintiff and he cannot be allowed to take advantage of 
his cleverness and fraud. " The appeal against this decree preferred 
by Danpal during the course of which he died was dismissed by 
the High Court. The learned Judges observed : 


“ We consider that the duty was cast on him (Danpal) of making 
over to the plaintiff the documents in regard to this particular debt 
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due from defendants Nos. rto 3 and we consider that he has not 
"proved that he carried out that duty. " 

In the execution «application taken out by ‘Hemraj on the 16th 
March, 1936,” to execute the above decree, out of which the present 
appeal has arisen, the respondents took the objection that since 
the debt was created by “ the misconduct and stupidity of Danpal ” 
there was no liability on their part to pay the debt and therefore 
the ancestral property in their hands was not liable to be attached 
and sold. The Subordinate Judge accepted the objection and 
dismissed the application on the following main ground. 

" The decree was not passed in respect of any debt borrowed 
by Danpal. It wasin respect of doss and damage caused to the 
other side due to the negligence or wrongful act of Danpel The 


sons are not bound for the payment of such decree, nor under. 


section 53 the joint family property in their hands can be attached 
and sold in satisfaction of such a decree. " 

The appeal filed by Hemraj against the above decision was 
dismissed by the High Court In the course of his judgment 
Verma, J. (with whom Bennet J., agreed) observed as follows : 

* Now in the case before us it is clear on the facts and on the 
findings recorded by the trial Court as well as by this Court in 
the suit which has resulted in the decree sought to be executed that 
Danpal had been guilty of dishonesty and grossly improper conduct. 
If he had filed the promissory note dated the arst November, 1924, 
within seven days of the passing of the decree in the partition suit, 
as it was his clear duty to do, he would not have incurred the 
liability in question. Instead of doing what as an honest and 
decent person he was boynd to do, he &dopted*a dishonest and 


devious course of conduct................. ses In my judgment the 
conduct of Danpal, which has resulted in this liability was clearly 
repugnant to good morals............... ^. "The trend of this authority 


is in favour of the view that & debt which is repugnant to 
good morals is an Avyavaharika debt and is not binding on 
the sons. ” 

At the hearing of the appeal, a preliminary objection was taken 
on behalf of the respondents, that the appeal to His Majesty in 
Council is incompetent as the sum involved is below Rs. 10,000, and 

“the case is otherwise not a fit one for appeal under the Civil 
Procedure Code, This objection has no force, since the appeal was 
admitted by the special leave granted by His Majesty in Council, 
and is overruled. Their Lordships will therefore proceed to con- 
sider the main question argued in the appeal, ws, “ whether the 


451 


Khem Chand. 
Sir Madhavan Nair. 
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-judgment debt in question is in the nature of an Aoyavakarika debt 


which would exempt the E from the pee obligation of 
discharging their father's debt ” - ~ 

* Under the Hindu law, a son is under a pious sbiipation to pay 
his father’s debts to save bim from punishment in a future state for 


* pon-paymént of his debts. ‘ According to the notions of Smriti 


writers it is regarded as sinful to remain in debt and. a debtoi's 
salvation is deeply imperilled if he dies indebted. According 
to Vrihaspati a person who does not repay his debt ‘will be born in 
his creditor's house as a slave or servant or woman or a quadruped,’ 
According to other writers a peison dying in debt goes to hell. 
A. duty Is therefore cast upoh every person to discharge debts 
incurred by him.” (See Peda Venkanna v. Sreenivasa Deekskatullu 
()) Thus, ifthe father dies without discharging his debts, a 
Hindu son is obliged to pay bis undischarged debts and relieve him 
from his sins. As observed by this Board in Girdhares Lai v. 
Kantoo Lal (a): ‘ It being the pious duty of the son to pay his 
father’s debts, the ancestral property, in which the son as the son of 
his father acquires an interest by birth, is liable to the father's 
debts.” But this obligation is not unqualified, for the son is not 
bound to.pay his father’s debts if the debts are doyanaharika. The 
Smriti texts on which this qualification is based will be found in 
the learned judgment of Mookerjee, J, in Chhahawri Makton v. 
Ganga Prasad (3). Their Lordships will in this judgment refer only 
to one text, the text of Usanas (ascribed also to Vyasa), the only 
text which uses the term Anyavahartha (Na Vyavakarikam in the 
original), After enumerating certain specific debts more or less in 
the same language as used by the other Smriti writers, Usanas 
adds a supplementary category of: debts which the sons need not 
pay which are Avyavahkarika. The text of Usamas appears in 
Vijnaneswara's commentary on Chapter 1l, Verse 47, of Yajna- 
valkya, which lays down exceptions to the general rule relating 
to son's liability to pay the father’s debts contained in V. 5o. 
These verses (see Mandlik P. 205) are as follows :— 

Chapter II, V. 50 “ When the father is abroad, or in difficul- 
ties, his débt proved by witnesses if undisputed, should be paid by 
the son and grandson.” 

Chapter II, V. 47. “The son shall not pay the (paternal debts) 
contracted for wines, lust, gambling, or due on account of the 

"(1) (1919) L L. R. 41 Mad. 136 (140). 
12) (1874) L. R. 1 I. A. 321; 14 B. L. R. 187. 
- (3) (19155 I. L. R^ 39 Ca. £63. 
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tnpaid ( portion ) of a fine or toll or (on account of 4 an idle BC. 
promise." ; 1943. 
In his commentary to this verse, Vijoanes mara refers to the. text Heu 

4 


Usanas which is : 

“A fine, the balance of a fine, likewise a bribe, ora toll or tha 
' balance of it, are not to be paid by the son, neither shall he dis “SY” Madhasah Noi, 
charge a debt which is Avyavahartha (Na (not) Vyaveharikam).” - 

There has been much difference of opinion as regards the 
precise significance of the term Avyavakdarika, Colebrooke trans- 
lates it as méaning *' debts for a cause repugnant to good morals ^; 
Mandlik renders it as ‘not proper", and Sir Dinshaw Mulla in his 
“Hindu Law” accepts Colebrooke’s trafislation. The term has also 
been interpreted in various judgments by Courts in India, but the 
decisions are not all uniform. The Bombay High Court ‘translates 
the term as “ unusual or not sanctioned by law.. ............... ? Put 
into simple English the texts amount to this: “that the son is not 
held liable for debts which the father ought not asa decent and 
respectable man to have incurred. He is answerable for debts 
legitimately incurred by his father: not for these attributable to 
his failings, follies or*caprices.” [ Dwrbar Khachar v. Khachar 
Harsur (1) |}. This decision has been disapproved in subsequent 
decisions in Bombay, and by other High Courts also. Mr. Justice 
Mookerjee renders the term as equivalent to “not lawful, usual or 
customary” [CAAakawri Makhton v. Ganga Prasad (2) |, while Mr. 
Justice Sadasiva Iyer paraphrases it as “a debt which is not 
supportable by legal arguments and on which no right could be 
established in the creditors favour in a Court of Justice.” 
[ Femwgoga'a Naidu v. Rawanadhan Chetty (3) ]. "Many of the 
interpretations given to the term have been collected by Patkar 
and Tyabji, JJ. in Rajaram Tukaram v. Mancklal Mansukhbhai 
(4). Its meaning bas been considered in other decisions also [ see 
Govindprasad v. Ragunath Prasad (5) and Ramasubramania v. . 
Sivakami Ammal (6) ]. Their Lordships do not think that any l 
. useful purpose will be served by reviewing these and the other 
decisions brought to their notice, as in their opinion the principles 
with reference to which the term pyavaAarika should be inter- 
preted and by which this case should be decided are sufficiently - 

(1) (1908) I. L. R. 32 Bom. 348. ` . 

(a) (1911) I. L. R. 39 Calo. 862. 

(3) (1912) I L. R. 37 Mad. 458. : 

(4) (1931) L L. R. 55 Bon. 36. : - 

(5) L L. R. [1939] Bom. 533. CENE 

(6) LL. R. [1925] Mad. 841, ` ` í 
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clear and do not conflict with those decisions They will now 
tefer to those principles. 

If the doctrine of pious obligation is to be given full effect, 
there cannot be any doubt that a Hindu son should be held liable 
for every undischarged debt of his father, for nothing can be nobler 


* than to obtain complete exemption for the father from all penal- 


ties which might follow from the non-discharge of his debts ; but 
this position is not maintained, That the doctrine has reference to 
the nature or character of the debt which creates the liability can 
hardly be disputed ; appears from the following pronouncement 
made by the Lord pens Knight Bruce in Zwmeomanpersawd' s 
case (1). 

“Unless the debt was of such a nature that it was not the duty 
of the son to pay it, the discharge of it, even though it affected 
ancestral estate, would still be an act of pious duty on the son. 
By the Hindoo law, the freedom of the son from the obligation 
to discharge the father’s debt, has respect to d nature of the 
debt, and not to the nature of the estate............... 

In Girdharee Lall v. Kantoo Lall (a), Sir Barnes Peacock quotes 
the above rule and then proceeds as follows : 

“It is necessary therefore to see what was the nature of the 
debt for the payment of which it was necessary to raise money by 
the sale of the property in question. Ifthe debt of the father had 
been contracted for an immoral purpose, Ho son might not be 
under any pious obligation to psy it........... dans 

This also makes clear the connection between the nature of 
the debt and the liability to pay it That the duty cast upon the . 
son being religious or moral, the character of the debt should be 
examined from the standpoint of justice and morality appears to 
be fairly clear from the decisions. In this connection regard may 
also be had to the debts -mentioned in the texta which the son need 
not pay, most of which are of an objectionable character. It also 
appears to be clear on principle, and on authority, that examina- 
tion of the nature or character of the debt should be made with 
teference to the time when it originated, in other words, 
when the liability was first incurred by the father. If on such 
examination, it is found that at its inception the debt was not 


-tarnished or tainted with immorality or illegality, then it must be 


held that it would be binding on the son. This principle, stated 
as r, 1 by Venkatasubba Rao and Madhavan Nair, JJ» ia 


(1) (1856) 6 Moo. I. A. 393. 
(2) (1874) L. Ra 1 L A. 321 ; 14 B. LR. 187. 
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-Ramasubramania v. Siva Kami Ammal (1) respectively, in language 
almost identical, is amply borne out by the numerous authorities 
which they have examined. The rule is not rigid but has to be 
applied with reference to the circumstances of each case. These 
principles which are implicit -in the notion of “pious obligation”, 


and are also deducible from the decisions, should be kept in mind . 


in interpreting the term Avyavakarika used in the text. The deci- 
sions which their Lordshipe have examined proceed on the ground 
common to them all, that debts in the nature of Avyavakarika 
are debts which would be comprised in the expression "illegal 
or immoral debts". Having regard to the principles underlying 
the rule of “pions obligation?., which forms the foundation for 
the son's liability, their Lordships tbink that the translation of the 
term Avyavahariha as given by Colebrooke makes the nearest 
&pproach to the true conception of the term as used in the 
Smriti text, and may well be taken to represent its correct 
meaning. In their Lordships’ view, the term does not admit of a 
more precise definition. When a particular debt is called into 
question, it will be the duty of the Courts to examine its nature in 
the light of the principles mentioned above, which are not exhaus- 
tive but only basic, and to see whether in the circumstances it is 
of the kind which will give exemption to the son from the liabi 
lity of paying it, on the ground that itis repugnant to morals. It 
has now been definitely established by the decision of this Board 
in Toskanpal Singh v. District Judge of Agra (2) that -a son is not 
liable to pay a debt created by his father which would render the 
father liable to criminal prosecution. 

Judged in the light of ,the above principles, their Lordships 
have no doubt that the debt in question is not Atyavakariha, It 
had its origin when the promissory note dated the arst November, 
1924, was allotted to Hemra] by the decree passed in the parti- 
tion suit. Itthen became the duty cf Danpal to band over the 
document to Hemraj in time, and as he did not do so he became 
responsible for the amount, in other words, he became indebted 
io Hemraj for the amount due under the promissory note. The 
position was well described by the trial Court which passed the 
decree in favour of Hemraj.and also by the appellate Court which 
confirmed it, Their Lordships have already drawn attention to 
their views. The money which the appellants are now seeking to 
realise by execution from the ancestral property of the defendants 

(1) A. I. R. [1925] Mad. 841 (845, 852). 

(a) (1934) L. R. 6r L A. 350 ; 60 C. L, J. 518. 
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FS is tHe sim which was rightly due to Hemraj from their father, as 

1943, he-kept back the promissory note without handing it over in time. 
Hetaj: In Natasayyan v. Ponnusami (1) the learned Judges observed : 

Kier Chand. “Upon any intelligible principles of morality a debt due by 


the father by reason of his having retained for himself money 
which he was bound to pay to another would be adebt of the 
most sacred obligation, and far the non discharge of which panish- 
ment in a future state might be expected to be inflicted, if in any. 
The son is not bound to do anything to relieve his father from the 
consequences of-his own vicious indulgences, but he is surely. 
bound to do that which his father himself would do were ‘it possi- 
ble, vis., to restore to those l&wfully entitled money he has unlaw- 
fully retained.” 

Their Lordships exprsss their concurrence with-this view. The 
above language-may well be used to describe appropriately the 
nature of obligation of the respondents i in this casz also, to dis- 
chárge the debt brought about by the conduct of their father. The 
principle enunciated in Natasayyan v. Ponassami (1) was referred 
to and applied by the learnsd Julges of the Calcutta High Court 
in Peari La? Singh v. Chandi Charan Singh (2). The subsequent 
dishonest conduct of Danpal, which led to the suit and the decree, 
so much relied upon by the Courts in India and made the basis 
of their -decision, cannot in their Lordships’ view affect the nature 
of- the fathers debt which at its inception was a just and true, 
debt. As no such immorality or illegality in the mature of the 
original debt as would absolve them from the obligation to dis- 
charge it has been shown by the respondents, the debt sought to 
be realised isnot an Avyavaharika debt and the appellants are 
therefore entitled to proceed against the ancestral property in their 
-hands in execution of the decree for payment of that debt. m 

In the result, the decrees of the Courts.below are set-aside. 
The Subordinate Judge will restore the execution application 
filed by Hemraj to his file and proceed with it according to law. 
The appellants will get their costs throughout —bsfore the Board 
and in the Courts in India. Their Lordships will humbly advise 
His Majesty accordingly. 

‘Douglas, Grant & Dold: Solicitors for the Appellants. 

Hy. S. L. Polak & Co, : Solicitors for the Respondents; 

A, T. M. Appeal aliowed, 
- (1) (1893) I. L. R,.16 Mad. 99 (104). 
(a) (1906) 5 C. L. J. 80; 11 C. W, N. 163. 


Str Madharwats--Matr, 
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ener . Lord Macmillan, Lord Porter, Lord Clauson, Sir Coorg 
Rankin and Sir Madhavan Nair. 


MUSAMMAT BESAR -KUER 
* v. 
BISHUNDEO SINGH. AND OTHERS. 


[ ON APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT PATNA ] 


Succession— Hindu Law of Inheritance (Asien) Act (II of 1939), section 3 

—Sister, if includes half sister by the samy father. . 

The word ‘sister’ In section 3 of the Hinda Law of Inheritance (Amendment) 
Act II of'1929 includes a half sister by the same father. 

Musanimat Sahodra v. Ram Babu (1) followed. 

Privy Council Appeal No. a2 of 194a in forma pauperis by 
special leave from a decree of the Patna High Court, dated the aand 
December, 1939, affirming a decree of the District Judge at Patna, 
dated the 14th April, 1938, which affirmed a decree of .the First 
Munsif at Patna, dated the 18th March, 1937, dismissing the 
plaintiffs suit. 

The material facts appear from the —Ü of their Lord» 
- ships. ` . 

J. M. Pringle for the Appellant. 

C. Bagram for the Respondents. 

The judgment of their Lordships was delivered by 

Sie Madhavan Nair :—This is an appeal in forma pauperis by 
special leave froma decree ‘of the High Court of Judicature at 
Patna, dated the 22nd December, 1939, which affirmed a decree 
of the District Judge at Patna, dated the r4th April, 1938, which 
affirmed a decree of the First Munsif at Patna, dated the 18th 
March, 1937, and dismissed the plaintiffs suit. 

The first of the two plaintiffs who instiggted the suit having since 
died, the second plaintiff is now the sole appellant before the’ 
Board ; the defendants are the respondents. 

The only question for decision in the appeal is one of law, 
vís whether the word “sister” in section 3 of the Hindu Law 
of Inheritance (Amendment) Act (II of 1929) included a 
half-sister by the same father. Section 2 of the Act is as 


follows : : 
“A son's daaghter, daughter's daughter, sister, and sistere son 


(1) (1943) L. R. 691. A. 145 j 47 C. W. N. 239. 


— 


v. 
Bishundeo Singh. 


Sir Madhavan Nair " 
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shall in the order so specified, -be entitled to rank in the order 
of succession next after a fathers father and before a father's 
brother : ` 

Provided that a sister's son shall not include a son adopted after 
the sister’s death.” ^ 


The plaintifs are governed by the Law of the Mitakshara. 
The appeal arises oft of a suit instituted by the plaintiffs, the 
daughters of one Jaglal Singh, deceased, for a declaration that a 
sale deed dated 20th May, 1932, executed by their mother, the 
fifth defendant, in favour of defendants one to four, is not binding 
on them, on the ground thatit is not justified by legal necessity. 
Admittedly, Ramasray Singh, the deceased son of Jaglal Singh, 
was the last full owner of the suit property. On the finding arrived 
at by the trial Court, and accepted by the other Courts, that the 
plaintiffs are only half-sisters of Ramasray Singh, the Courts in 
India held that they were not his heirs entitled to the property 
und dismissed the suit. The decisions of the Courts wete based 
on the ruling of the Full Bench of the Allahabad High Court in 
Ramadkar v. Sudesra (1) which held that “the word ‘sister’ in 
section 2 of the Hindu Law of Inheritance ( Amendment ) Act,’ 
1929, does not include a half-sister, either consanguine or uterine.” 
Tt conceded that if the word “sister’ in the Act does include a 
half-sister, by the same father, then the plaintiffs’ right to institute 
the suit cannot be resisted. 


The above decision of the Allahabad High Court and those 
based upon it, have been declared to be wtong recently by this 
Board in Afssdsywat Sahodra v. Ram Babe (2}—ab appeal from the 
Allahabad High Court—in which it was held that the word “sister” 
in section 2 of the Act includes a half-sister by the same father 
though the mother be different ; but cannot be extended beyond 
that to include one who has not the same father; and that “by 
parity of reasoning, ‘sister’s son’ in the section would include the son 
of a half-sister.” No useftil purpose would be served by repeating in 
this judgment the various reasons given by their Lordships in that 
decision in support of their conclusion. It is admitted that this case 
falls within the above decision. However, it may be mentionad that 
in considering the relevant cases which have a bearing on the point, 
the decision of the Patna High Court [ Mt. Danlat Kuwar v. Bishundeo 
Singh (3) ], which is the present case before the Board, was referred 

(1) (1933) I. L. R. 55 All. 795. 


(2) (1942) L. R. 69 1. A. 145 ; 47 C. W. N. 239. 
(3) A. I. R. (1940) Pat, 510. 
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. to by their Lordships. It follows from the decision in Mwsawmmat 
Sakodra v.-Ram Babu (1) that the appellant is entitled to institute 
the guit as the heir of Ramasray Singh and that this appeal should 
be allowed. 

The relief claimed by the appellant and her deceased sister 
was for a declaration that the sale deed is not binding on them; 
but having regard to the -findings it is admitted that the fifth 
defendant is not an heir and has no rightto'deal with the pro- 
perty. Hence the question of legal necessity found in favour of 
the plaintiffs by the Subgrdinate Judge but not considered by 
the other Judges, does not now arise. The proper remedy against 
the contesting defendants—the vendees—would be a suit for a 
declaration of title and recovery of possession. But as the latter 


remedy has not been claimed in the plaint, it is agreed that the | 


proper course in the circumstances is to set aside the decisions of 
the Courts below, and remit the case to the trial Courts for dis- 
posalaccording to law after giving the parties liberty to amend 
the pleadings. Their Lordships will humbly advise His Majesty 
that this appeal should be allowed, the decrees of the Courts in 
India set side and the case remitted to the Court of the First 
Munsif at Patna to give directions for the amendment of the 
pleadings and to dispose of the case. The second and fifth defen- 
dants will have liberty to file written statements, if they are so 
advised. The appellant will get costs up to date including the 
costs of this appeal. 

IF, W. Box & Co: Solicitors for the Appellant. 

Hy. S, L. Polak & Co: Solicitors for the Respondents. 


A. T. M. e Appeal allomed : 
: Case remanded, 


(1) (1942) L. R. 69 I. A. 145 ; 47 C. W. N. 299. 
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PRESENT: Lord Macmillan, Lord Porter, Lord Clauson, 
Sir George Rankin ard Sir Madhavan Nair, 


THAKUR SHAH 
p. 


THE KING EMPEROR. 
[On APPEAL FROM THE HicH Court OF JUDICATURE AT- PATNA] 


Charge—Amendment of—Criminal Procedure Code (Act V of 1898), section 423— 
Amendment, when justified—Privy Council, shen admits appeals in criminal 
matters. 


. 


Privy Council will not entertain a criminal — where the question is as 
to weight to be given to evidence of to acceptance of evidence and reason of the 
acoused. 

An amendment in the persons alleged to have committed an offence under 
section 466 Indian Penal Code is an amendment within section 423 of the Code 
of Criminal Prooedare. 

Under section 423 of the Code of Criminal Procedure the High Court which 


.gives wide powers of amendment jn a Criminal appeal has power 


to amend a charge soas to turn it intoa charge of abetment of a person or 
persons unknown or into charge for offence of abetting an abetment under 
Explanation 4 of section 108 Indian Penal Code, The power must be used with 
discretion, If there is any chance of injustice being done or of the accused 
haying been prevented from giving or of his having failed to give evidence 
materlal to his defence by reason of the amendment of the eharge, the Court 
should at least make him the offer of a new trial on the charge as amended, 
But it is not always necessary ‘todo so, More particularly it Is not necessary ` 
where it does not appear that any fresh case could be made or fresh eridenca 
given on behalf of the person convicted. 

Begs v. The King-Esmperor (1) referred to. 

Criminal law jn India is governed solely by the Indian Criminal Code and 
the Code of Criminal Procedure, always subjett to the limitation that no course 
should be taken by reason of which the accused may be prejodiced either 
because he is not fully aware of the charge made or is not given a full opportunity 
of meeting it and putting forward any defences open to him. 

Privy Council Appeal No. x5 of 1942 against the decision of 
the Patna High Court rejecting the appeal preferred against the 
conviction and sentence passed by the Sessions Judge of Sonthal 
Parganas. 

SS. P. Xhambatta for the Appellant. 

G. D. Roberts and IW. W. K. Page for the Respondent. 

The judgment of their Lordships was delivered by 

Lord Porter : 
abetment of forgery under section 466 combined with section 109 of 
the Indian Penal Code. 


(1) (1925) L. R. $a I, A, 191 ; 41 C. L J. 437. 





Vor. 74.) PRIVY COUNCIL. 


The appellant was charged with abetting one Jagannath Singh 
and one Matuk Chandra Das in forging-a oertain decree sheet and 
compromise petition, which are Court records and was found guilty 
by the Sessions Judge of the Santal Parganas. This ponviction was 
upheld by the High Court at Patna. 

The history of the case has been fully and accurately stated in 
the judgment of Chatterji, J, in the High Court and need not be 
repeated at length here. It is only necessary to set out sufficient 
facts to make this judgment comprehensible. i 


In 1934, the appellant, one Buchai, and his son Khudi were 
parties to a suit for the partition of their joint family property, a 
suit which was eventually compromised, In order to effect their 
purpose the parties on the 13th December, 1935, filed a compromise 
petition in accordance with which a decree of the Court was drawn 
up and signed on the 23rd of the same month. It is common 
ground that a certain plot of land, situate in Jasidih Bazar and 
numbered 67 was not partof the joint family property but was 
purchased by Khudi during the pendency of the suit, and that a 


registered sale deéd assigning the property to him was drawn up. 


dated aznd January, 1935. This plot therefore was not included in 
the compromise petition or the decree ; it was and remained in the 
possession of Khudi in the sense that hereceived rent from its tenants. 

By an interpolation in each documént this piece of property has 
now been added to the share assigned to Thakur in both the peti- 
tion and decree. The prosecution's case was and is that the appellant 
procured this insertion in these two places and abetted the forgery. 


By the charge they asserted and in evidence they sought to prove .. 


that the forgery was carried out as to the decree «sheet by Jagan- 
nath abetted by: Matuk and as to the petition by Matuk 
abetted by Jagannath The appellant was accused of 
abetting both these persons in the offence of forging the two 
documents. Direct evidence of the commission of the substantive 


offence by Jagannath and Matuk was given by one Chandrama Singh, 


whose story was to some extent corroborated and was accepted by the 
Sessions Judge in spite of the view that the witness must be regarded 
as an accomplice. The High Court also thought him to be in the 
position of an accomplice but contrary to the view of the trial Judge 
thought him to be insufficiently corroborated to justify a conviction 
for forgery against either of the two persons accused of that crime. 
Accordingly the High Court acquitted Matuk and Jagannath of 


the crime of forgery.: Nevertheless they went on to consider | 


whether the facts established would justify a conviction of each of 
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the three accused for abetmentof forgery and held (1) that those, 
facts were not sufficient to. prove beyond reasonable doubt that 
Matuk was guilty, but (2) were sufficient to incriminate the 
appellant and Jagannath, whose convictions of abetment were 
accordingly upheld. A further co-accused, one Jai Prosad Misra, 
who had been convicted by the Sessions Judge, was acquitted 
on all charges and their Lordships are not concerned with 
his cage. A 

Jagannath has not appealed and in their Lordships’ view there 
was ample evidence to convict him of abetting a person or persons 
unknown in committing either of the forgeries charged, provided 
it was permissible for the (Court so to -charge and convict 
him. | i 

Similarly their Lordships in agreement with the High Court of 
Patna consider that the evidence establishes the commission of 
the crime of forgery by some person or persons and its abetment 
by the appellant They need only refer to the following facts 
proved in evidence. 

Two copies of the original decree had been obtained before the 
alteration took place. Ifthsse copies had been compared with the 
altered version it would have been cleer thata forgery had been 
committed. One had been issued to Khudi. This copy was 


_ obtained from Khudi by the appellant by means of a palpable trick. 


The second had been lodged by the appellant with the Post Office 
Savings Bank in order to establish his claim to some money which 
his father had deposited there. This document he was diligent and 


~ urgent to have returned to him and he finally obtained it back on 


the 5th May, 1938, with the result that the only two copies extant of 
the decree in its original form had Teached the hands of the 
appellant. 

Meanwhile, having obtained a copy of the sale deed of plot 67 
on the 31st March, 1938, he on the 11th April applied in the 
landlord's office for mutation of his name for that of the original 


- owner, using on this occasion a copy of the forged compromise 


petition. 

. Having succeeded in affecting this object he attempted to take 
possession of the plot and on the same day tried to bribe the 
Bench Clerk of the Court at-Deoghar where the decree was written 
to say that the whole of the decree including the words interpolated 
were in his hand writing. 

"Finally it was clear that there was no one other than the 
appellant who could have had any motive for desiring the insertion 
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of the extra piece of land amongst those given to the appellant under 
the decree. ^ E 

But these are matters of the weight to be attributed to the 
evidence given and not consideration such as would influence their 
Lor dsbips acting upon the principles which guide them in consider- 
ing whether an appeal in a criminal matter should be allowed. So 
also the question whether the appellant’s evidence and explanation 
should be accepted is one solely forthe Courts in India and 
is not a matter with which their Lordships would interfere. More- 
over, apart from mere denials of the evidence given on bebalf of 
the prosecution, the appellant’s | only suggestion is that, 
plot 67 was purchased with joint family funds that he himself 
had a share in it and tbat, because he got less basauri 
land,- it was given to him by Buchai and Khudi, so that 
he had no motive to plot any forgery. Upon this question 
the finding of the High Court is clear and conclusive. ‘“ A]! these 
facts ", they say, “ taken together, lead to the inevitable conclusion 
that whoever might have actually forged the documents, they must 
have done so at the instance of Thakur and in conspiracy with him. 
Clearly therefore he is guilty of abetment. ” 

If therefore the conviction of either Matuk or Jagannath for 
forgery had been upheld no possible ground for interfererce by 
their Lordships' Board with the conviction could have been suggest- 
ed, nor could any valid objection have been taken if a charge of 
abetting a person or persons unknown had been added to that of 
abetting the named persons. Indeed, as their Lordships think, a 
charge of using as genuine a forged document under section 471 or 
of having possession of “a document. described in section 466 
knowing it to be forged and intending to use it as genuine could, 
in the circumstances proved, have also been sustained. 

The only questions therefore are the technical ones whether (a) 
the Court could alter the charge to abetment of forgery by a person 
Or persons unknown or could convict of such an offence without 
amending the charge and (b) whether in the circumstances such a 
change should have been made. 


Under English law it would have beer more difficult andit may 
be impossible to justify euch a variation of the charge. The 
history of the growth of criminal law inthis country, its lines of 
development and the technicalities consequent thereon all militate 
against such a course. Indian law is subject to no such limitation 
but is governed solely by the Indian Criminal Code and the Code 
of Criminal Procedure, always of course subject to the- limitation 
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that no course should be taken by reason of which the accused 
may be prejudiced either because he is not fully aware of the charge 
made or is not given a full opportunity of meeting it and putting 
forward any defence open to him on the final charge preferred. 

As to the first question their Lordships are of opinion that the 
High Court had power to amend the charge so as to turn it inta a 
charge of abetment of a person or persons unknown or, having 
justifiably found Jagannath guilty of abetment of forgery to accept 
a charge against the appellant of abetting that abetment “under 
Explanation 4 of section 108 of the Indian Penal Code. 

Section 423 of the Code of Criminal Procedure and in particular 
sub-section (1) (d) of that section gives wide powers of amendment 


ina criminal appeal and in their Lordships’ view the amendment 


sanctioned by the High Court falls within the terms of that 


section. 
The High Court in India approached the matter from a some- 


“what different angle. “Abetment”, they said,” as defined in the 


Indian Penal Code, relates not to an offender but to an offence. 
Here the prosecution case is that the abetment was by conspiracy 
as defined in the clause ‘Secondly’ of section 107 of the Code". 
They went on to hold that the essential part.of the charge was 
that Thakur abetted the commission of the offence and that it 
was immaterial that the offence was not committed by the persons 
named in the charge, provided at any rate that the appellant 
engaged in & conspiracy with one of the named persons for the 
purpose of effecting the forgery. In their opinion the substance 
ofthe charge is the abetment of the particular offence and the 
persons by whom it is committed is a “secondary consideration. 
Their Lordships think this view right in so far asit decides that 
an amendment in the persons alleged to have committed the offence 
is an amendment within section 423 of the Criminal Code and not 
the charging of a fresh offence. 

But the High Court goes on to hold their action justifled under 
section 237 of the Code of Criminal Procedure and to support 
that view by citing the decision of the Board in Begu v. The Ring 
Emperor (1). 

That case undoubtedly recognizes a wide power in a Court 

trying a criminal case to convict of a crime not the subject of the 
charge provided (a) that the crime of which the accussd are found 
guilty is established by the evidence and (b) that having regard to 
the information available to the prosecuting authorities it was 
doubtful which of one or more offences would be established by 


(1) (1925) Li R, 58 L A. 191 ; 41 C, L. J. 437. 
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the evidence at the trial. The charge in that case was against 
five persons for murder, and two of them were found guilty. The 
other three were found not guilty of murder, but without any 
further charge being made were convicted of causing the dis- 
appearence of evidence by removing the body of the murdered 

In India, in a case not dissimilar to this, it has been held that 
where a charge was perferred against a prisoner of (1) murdet 
and (2) abettinga named personto commit murder, not only 
might & conviction be upheld of abetting a person unkhown under 
section 327 of the Criminal Procedure Code, but that under. sec- 
tions 236 and 237 of that Code the accused might be convicted of 
the offence which he had actually committed, i. e., of abetting al 
person unknown. E 


“In the present case” said Sargent, C. J., “it was doubtful 
whether tbe evidence convicting the prisioner with- the offence 
would establish the offence of murder, abetment of murder by 
the second prisoner, or of murder committedtby someone unknown. 
He might have been charged with having committed all or any of 
these offences, as indeed, he was of two of them, and, therefore, even 
assuming that there was no charge properly framed, the learned Judge 
might under section 237 have accepted the verdict returned by the 
jury and entered it on ths record." See Quee Empress v. Appa 
Subhana Maendra (1), ; f 

Upon this latter point their Lordships do not think it necessary 
to come to a conclusion in the present case, .since as already 
indicated they think thatan amendment of the charge could 
properly be made under section 423 of the Criminal Procedure 
Code and they prefer to rest their decision apon the powers of 
amendment so given. 


There rem ins the question gatha it was proper to make 
such an amendment, having regard to the finding which the High 
Court reached. No doubt the power must be used with discre- 


tion. If there is any chance of injustice being done or of the 
accused having been prevented from giving or of his having failed : 


to give evidence material to his defence by reason of the amend- 
ment of the charge, the Court should at "least -make him the offer 
which was made in the case in 8. Bombay, i.e, offer a new 
trial on the charge as amended. But it is not always necessary 


-(1) (1884) 1. L, R, 8 Bom, 200. (812). S we Rar * 
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1943; King. Emperor (1 ) 

Taker Shah , SS a E 
, that any fresh case could be made or evidence given on 
The Kari à of the person convicted. = 
"Land Porter. In the present case their Lordships can not see that any 
Ga further evidence would have assisted the appellant or that 
without stultifying himself he could have set up any further 
4 defence. i 

They agree with Chatterji, J, when he said in the High Court 

“Upon these proved facts there can be no doubt that Thakur is 

; guilty of abetment of forgery ............. It cannot be said that he 
had no notice of these proved facts or that he was misled by the 
form of the charge.” 

Taking this view of the abaran and technicalities of the 
case they will humbly advise His Majesty that the appeal should 
be dismissd. 

T. L Wilson & Co.: Solicitor for the Appellant. 

Solicitor, India Ofke: Solicitor for the Crown. 

AT. M. Appeal dismissed. 
: (1) (1925) L. R. $2 I. A. 191741 C. L. J. 437. 
e 
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APPELATE OIVIL 

Civi. Before Mr. Justia T. J. Y. Roxburgh and Mr. Justice 

iaa. : A. L Blank. 

we 
Junt, 30 SM. SWARNAMONJURI DASSI 
July, Bs 13. 


: v. 
FAKIR CHANDRA KARAR AND OTHERS.* 


Bengal Tenancy Act (VIII of 1885), section 168A—Moaning of the -werds 
- "express" and “an applicdtion” in the Previso to Cl. (1) (a)—Merger as 
a resuli of sale after the Act and merger bafore the Aci—Position, tf same in 
both casts. 
The decree sought to be executed was a decree in respect of arrears of rent 
due on a putni tenore, passed in January, 1938. The deoree-holder realised In 
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* 1998, a portion of his dues by mle of the defaulting tenure, and was himself Cm 
- the auction-purcbaser, Ho applied in 1941 for execution in respect of the 
balance of his does by attachment and sale of either properties of the judgment- 
debtor, who claimed that section 168A of the Bengal Tenanay Act, which camo op See 


into force in January, 1941, wass bar to the proceedings. On behalf of the uc ngang 
landlord appellant it was contended that as the tenure oemed to exist by merger Fakir Chandra ` 
asa result of his own purchase in the earlier execution proocedings the case Kanar., 


fell within the terms of the proviso to sub-seotlon (1) (a) of section 168A. 

Heid, that the landlord decree-holder could not proceed by attachment and 
sale against any property other than the tenure in arrear, 

Section 168A is intended to apply to pending execution poe and has 
some retrospective effect of the amending Act. 

Per Rosburgh, J. -—-The word “Expired” in the proviso to dibus GR) ot, 
section 168A of the Bengal Tenancy Act refers to expiry after the commence- 
ment of the amending Act of 1940 and words ‘an application” refer to the 
particular application which is otherwise barred under sub-section (1) (a), but 
for the operation of the proviso. Thé proviso asa whole is to be taken as 
permitting thelandlord to proceed against other property of the judgméent- 
debtor if he can show that the tenancy has expired after tho oommenoement 
of the amending Act and before the application made to proceed against such . 
property. 

Atul Chandra Chakrawerti v. Upendra Narason Mubhopadhayaya (1) 
criticised, ` 

In cases of purchases made after section 168A of the Bengal Tenancy Act 
bad come into force the decree is satisfied wholly asa result of the parchass 
nO question of further execution by attachment and sale of property of 
jodgment-debtor in respect of the particular deoree oan arise, bé usen cof Mn ' 
before the amending Act when the landlord was the purchaser by the opira- : 
thon of sub-section (3) execution started prior to the Act against property: 

Rene tia bue taney. in atak wi Da foros iato Min Mx positio. . 


Appeal by the Decree-holder. 

Application under section 168A of the Bengal Tenancy Act. < 

The material facts will apper from the judgment. < 

Messrs. Hemendra Chandra Sen and Suresh Chandra Sen for 
the Appellant. 4 

Mr. Bankim Chandra Dutt for the Respondent. 


Mr. Bireswar Chatterjfes for the Deputy ‘Registrar. 
C. A. Y 


* Appeal from Appellate Order No. 290 of 1941, against the order of A. F. M. 
Rahaman, Esq , District Judge, Howrah, dated the 14th November, 1941, revers 
ing the order of P. C, Sen Gupta, Esq» Subordinate Judge, 1st Coart, Howrab; 
dated the 4th July, 1941. : 


(2) (1949) 7$ C. L. J. 2671 4$C. W: N, GA” E 
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Roxburgh, J. :— This is an appeal against a decree of the. ` 
District Judge of Howrah allowing an appeal against an‘-order 
passed in proceedings under section 47 of the Civil Procedure 
Code by the Subordinate Judge of the ret Court, Howrah, dismi- 
sing the objection of judgment-debtors Nos. 3 and 4 before him 
made under the provisiona of section 168A of the Bengal Tenancy 


_ Act to the effect that the landlord decree-holder could not 


proceed by attachment and sale against any property other than 
the tenure in arrear. 


~ The decree sought to be executed | was a decree in respect of 
arrears of rent due-on a patni tenure, passed in January, 1938. 
-The decree-holder realised in 1938 a portion of his dues by sale 
of the defaulting tenure, and was himself the auction-purchager, 
He has applied in 1941 for execution in respect of the balance of 
his dues by attachment and sale of other properties of the judg- 
ment-debtors, who claim that section 168A of the Bengal Tenancy - 
Act, which came into force in January, 1941, is & bar to the pro- 
ceedings. On behalf of the landlord appellant it is contended that 
&sthe tenure ceased to exist by merger asa result of his own 
purchase iri the earlier execütion proceedings the case falls within. 
the terms of the proviso to sub-section (1) (a) of section 168A. The 
Proviso runs as follows : 


“Provided that the provisions of this clans shall not — if, - 
in any.manner other than by surrender of the tenure or holding,. 
the term of the tenancy expires before an applicationi is made for 
the execution of such a decree or certificate”. 


' Mr. Hemendm Chandra Sen who appears on behalf of ‘the 
appellant concedes that the present case is on all fours with the 
case of Afw! Ckandrd Chakravarti v. Upendra Narayan Mukho- | 
padkyaya (1) decided by & Bench to which my learned brother 
Blank was a party. It was there beld (1) that ‘merger’ was-one of 
the methods by which the term of a tenancy might expire within 
the meaning of the proviso, and (2) that the words “before any: 
application is made for execution of such a decree" as used in the 
168A provisó refer to the first or initial application for execution 
and ‘not to the subsequent proceeding which is started by the 
landlord after the defaulting tenure is purchased by him in execu- 
tion of the same decree. Mr. Sen while conceding that the decision 
defeats the appeal has however pressed us to reconsider the terms of . 
the proviso the interpretation of which is indeed a- matter of some ` 


(1) (1942) 75 C. L. ]. 267 5 46 C. W. N, 68- 
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* difficulty. So far as the first point decided in the case cited is Cmu,” 
concerned, a-similar decision had been reached jast previously in- 1945: 
Satish Chandra Hui v. Sudhir Krishna Ghose (1) and Y do not ^g, Swarna morju? 
consider it necessary to refer further to it. I propose to examine 

the second point. Fakir Chandra - 

In the first place itis tobe noted ‘that in the case cited the: Karar. 
word “expires” in the proviso has been interpreted as if it stood Roxburgh, Y. 
for "has expired whether before or after the commencement of. the = 
Bengal Tenancy ( Amendmennt ) Act, 1940". A retrospective- 
effect has been given to the proviso itself and to the fact of expiry, 
which seems hardly justified by the word used. It is true that 
the section is clearly intended to*apply to pending execution 
proceedings and has some retrospective effect, but it would not 
follow from this that the proviso itself included ‘the case of an 
expiry of tenure taking Plies before the commencement of the 
amending Act. . 

On the other hand the interpretation. given to the phrase “be- 
fore an application is made for execution of such a decree", though, 
disposing of an apparent unfairness as regards some puid in 
execution prior to the Act, may have the opposite effect in regard to 
purchases made after it. 8 

We may consider four types 0f cases of purchase ‘of a tenancy. 
in execution of a rent decree .for its own arrears of rent’vix., (1) 
purchases made after the amending Act of 1940 where the Ind- 
lord is the auction purchaser, (2) similar purchases where there. , > 
is a stranger auction purchaser, (3) purchases made before the. 

Act where the landlord is the auction purchaser, and (4) similar 
purchases where a stranger‘is the auction purchaser.” 


In the case of purchases made after the amending Act the 
scheme of section 168A is such that in form.the decree is satis-- 
fied wholly as a result of the purchase. If a stranger purchases, 
‘then whatever his bid, he has, under the terms of sub-section 
1(b), to make ùp the deficit, if any, by a sufficient sum to meet 
the whole decree, costs, and arrears to date of confirmation of the : 
sale. If the landlord purchases the satisfaction is complete in 
form, though illusory, as the landlord has merely the pleasure of.. 
paying himself any real deficit which exists between the proper. 
value of the property which we may assume to be represented by. ^ 
his bid and the total dues including arrears. [That the term 
‘purchaser’ in sub-section 1(a) includes a decree-holdér auction 


(1) (1942) 75 C. L. J. 190 ; 45 C. W. N. 540. UE DNE 
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purchaser has been held in a case recently decided by Mukherjea - 
and Pal, JJ, namely, Phani Bhusan~Mukherjea v. Purna Chandra 

Bagchi and others (1), a decision with which I respectfully agree]. 

In either case no question of further execution by attachment and 

sale of property of the judgment debtor in respect of the parti- 

cular decree can arise, the decree having been satisfied. No 

problem arising out of a difference between the two cases asa 

result of the fact of merger in the case of the landlord’s purchase 

can arise. . 

In the case of purchases made before the amending Act, since 
sub-section 1(b) was not in force at that time, then, if the bid of 
either a landlord auction pirchaser, or of a stranger auction 
purchaser was not sufficient to meet the decree, there 
was a balance due which the landlord might realise. 1f the land- 
lord was the purchaser there was a merger, and tenancy ceased 
to exist. If the word “expires” in the proviso to sub-section 1(a) 
is interpreted as including a meaning “has expired before the 
commencement of the Bengal Tenancy Amendment Act, 1940” 
then the landlord will be able to take out execution by attachment 
and sale of other property of. the. judgment-debtor after the 
introduction: of the amendment, unless the phrase “before an 
applicauon is made for execution of such decree" is given the 
meaning “before the first or initial application is (or has been 
before the commencement of the Bengal Tenancy Amendment 
Act ) made for execution of the decree". Unless the latter inter- 
pretation 15 also given there will be hardship. or apparent unfairness 
in distinguishing the effects in the case where the landlord was 
the purchaser from that where he was net. If the word “expires” 
is not'given the wider interpretation, there will be no difference 
between the two cases. 

"In passing it may be noled here that in At] Chandra Chakro- 
varti’s case (3) cited above itis suggested thata case of hardship 
may arise when the purchaser (under the old Act) waga stranger, 
as the landlord would lose the benefit of, sub-section 1 (b). With 
respect it may be pointed out that if sub-section r (b) had been in 
force at the time of the previous purchase, and the property was 
not worth more than the bid, the siranger would probably not .have 
bought the property at all, the landlord would have been forced 
himself to purchase and there would have been no benefit to 


(1) (1943) 48°C. W. N. s10. 
(a) (1942) 75 C. L. J. 967 ; 465 C. W. N. 684. 
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-obtain under the sub-section. At best the hard-ship is ot a some- 
what theoretical characier. : 


I foresee some difficulty and unfairness arising in the future if 
the interpretation given in Awi Chandra Chakravarii v. Upendra 
Narayan Mukhopadhayaya (1) to the phrase “before an application 
` is made for execution of such a decree” is adopted. A permanent 
tenancy may ‘expire’ owing to the operation of various other factors 
besides merger, e. g. by annulment of a 2a£w/ under the Revenue 
Sale Law or of 2 holding under Section 167 of the Bengal Tenancy 
Act. A tenancy fora term will expire at the end of its period. 
Suppose the first or initial application made after the Act for 
execution of a decree is dismissed “for default and the tenancy 
expires in one of these ways, is there any reason why & second 
application for execution in respect of other property should not 
be made? Or suppose such a tenancy expires during the first 
execution proceeding, rendering it infructuous, there seems to be 
no reason why the landlord should be worse'off than if he had 
happened to wait long enough for the prior extinction of the tenancy 
to take place. The ordinary meaning -of the phrase “before an 
application is made for execution of scuha decree” is scarcely 
stretched if we take it as referring to the -particular application 
which is otherwise. barred under sub-section 1 (a), but for the 
operation of the proviso. As noted above, the question of merger 
as a result of a sale in execution. of the decree for rent can give 
rise to no trouble so far as sales after the Act are concerned. We 
may add that, by the operation of sub-section (3), executions started 
prior to the Apt against property other than the tenancy in default 
will be forced into.a similar position. With great respect there- 
fore I think that the proper interpretation to be given to the phrase 
in question is that ‘expires’ refer to expiry afters the commencement 
‘of the amending Act of 1940, that “an application’’ refers to the 
particular application which is otherwise barred under sub-section 
1 (a), but for the operation of the proviso. : The proviso as a whole 
is to be taken as permitting the landlord to proceed. against other 
property of the judgment-debtor if he can show that the tenancy 
has expired -after the commencement of the amending Act and 
before the application made to proceed against such property. 
The result, so far as this appeal is concerned, isthe same whether 
this interpretation is followed or that in Awi Chandra Chakrovarti 
v. Upendra Narayan Mukhopadhayaya (1). 


(1) (1949) 75 C. L. J. 067 } 46 C. W. N, 684. 
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' Iam aware that by following the above interpretation with' 
regard to the word “expires”, we only remove one type of difficulty 
by creating another. The interpretation solves the present case, 
giving the same answer as in Arw? Chandra Chakravarty v. Upendra - 


‘Narayan Mukhopadhyay (1) but it leaves a case of hardship where 


a tenancy has expired in one or other of the way suggested above 
before the new amendment came into force, and if the landlord 
is unable to use any othes means of execution besides attachment 
and sala of property of the judgment debtor, other than the tenancy 


` in default. : 


- The result is that this appeal is dismissed. There will be no 
order as to costs. ; | 
Blank, J, :—I have had advantage of perusing the draft of the 
judgment which has just been delivered by my learned brother 
and concur in the proposed order, viz., that the appeal is dismissed. 
So far as the facts of the present case are concerned the decision 
in Atul Chandra Chakravarti v. Upendra Narayan Mukhopadhya 
(1), to which I was a party, appears to me, with respect, to dispose 
of the matter. 
A, K. D. G. 


` 


` Appeal dismissed. | 


(1) (1948) 75 C. L. J. 367 ; 46 C. W. N. 684. 
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Pre-emption mE. aa 

Bengal Tenancy Act (as amended’, section 26G, if covers anomalous 
mortgages in which posssasion of mortgaged property has been 
delivered ; ste Settlement of debt - 

Bengal Tenancy Act, section 26G, benefit of, If avallable to ane from 
mortgagor—Transfer of Property Act, sectioa 59A; see Possession, 
restoration of 

= —————— — —, section 26G, Is not appl cable to anomalous M 

gages ; wee Possession, restoration of è è - ES "E 

Bengal Tenancy Act (as ameaded', section a6G Is not sira vires of 
Provincial Legislature—Governmeat of India. Ast, 1935, Schedule VII 

Ñ List [I Item 21 ; sve Ultra vires ees ae 

Bengal Tenancy Act, section’26G is not ultra eires of Legislation’; see 
Paseo, restoration of 


one 


1 


, section 26 (1a)—Anomalous T AH Deemed 
tobe” a “complete usufroctuary mortgage "—Transfer of. Property 
Act, section 68 (1) (8) ; sre Possession, restoration of wed tae 
» fection 26G sub-section (5), application by transferee 
from anomalous moctgagór, under ; sse Possession, restoration of sa 
— section’ 26(1) (4), admission of tenaucy under— 
Proceedings under section a6F of the Bengal Tenansy Act betore its 
amendment in 1938 ; ses Pro-emption ses ons 
„ section 52, a guide to the determination of claim 
to additional rent for lands accreted to a tenure ; ses Possession ace 
, section 52 (1) (a), if applicable to suits instituted in 








— 








1930—Appeal pending in 1939 ; see Possession ze esa \ 





, section 52 (1) (at, if lays additional burden to land- 
jord ; ste Possession . oe one 
i, sesion sa (1) (a) Proviso—'Aotual ares’—Alluvial 
accretion is an Increase j see Possession T soe m 
Bengal Tenancy Amendment Act, section. 75 A(t)—Suspensioa', effect 
of ; ste Ront, eahancemént of ave 
Bedgal Tenancy Act ‘as amended), section 75 A(1), If splices toa sult 
instituted before 97th August, 1937 | see Rent, enhancement. of E 
Bengal Tenancy Amendment Act,’ sexion 75 A(t). object of ; see Rent, 
enhancement of m see 
Bengal Tenancy Act (as amended), section 75 A (2)2-Suh instituted . 
before 27th August, 1937 but appeal heard after that—Effect of ; see 
Rent, enhancement of "S we 
Bengal Tenancy Act, section 83 —Court, if oan decide parties are co- 
sharers ; awe Tenancy, sub-division of tee 
— —, section 88, sub-sections (4) and (Gi Preaoribed foo’, 
H ‘mutation foe’ ; ate Tenancy, sub-division of - woo 
, section 160A—Decree for arrears of reat—Deoree 
4 
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Bengal Tenancy Act—(Contd,) : 
for antecedent balance of putni rent obtained at a time when the defen- 
dant in the rent suit ceased to bea tenant—Relation of landlord and 
tenant subsisting between the parties when the snit was instituted ; ses 


Relense of attached property m s. 
Bengal Tenancy Act (as amended), section 1684—Pending execution 
proceed ing—Retrospective effect ; see Execution so 


Bengal Tenancy Act, section 168A, does not affect the right of instituting 
sult or obtaining a decree ; sse Release of attached property... oe 

» section 168A, If conflicts with Putni Regulatica, 
' section 17 clause (3) Proviso ; see Release of attached property "ss 
———— » section 168A, if slira wires of Bengal Legislature ; 
are Roloase of attached property ^ © T T 
-——-, section vida or AM LR 














execution ; are Release of attached property T 
— m, section 168A, subrule (2), applicability of; ses 
Possession, delivery of — ^ e 
s ——, section 168A  sub-rule (a), if retro  ecthvo ; sre 
Possession, delivery of - 


Bengal Tenancy Act (as amended), section 168A, sub section (1) (a\— 
Arrears of rent due on putni satisfied in part by sale of putni tenure— 
Landlord purchaser applying In 1941 for execution -fóc balance of 
decretal amount by mle of other properties of Judgment-debtor ; ses 
Execution T - 

, section 16BÀ clause (1) (a) Proviso— 

*Expires —' Application! ; see Execution ws p" 

, section IBA, clause (1) (a)—Purcbase 
made before Oc after the commencement of amendment in 1941 ; ses 
Execut loa m m 

Bengal Ténancy Act, Schedule III Article 3—'Dispossession'—D sp ossession 
of tenant by landlord who did not recognise the ienant—Dispossession 
In execution sale ; see Limitation one m 

Bengal Village Self-Government Act, section 37—‘Licen see! —*Oécu- 

~ pler—Bullding within the Union—‘Baltakkhana’ used as office by the 
Gomasta—Husband and wife, oo-sharers in Zemindary—Assessment of 
room ; ate Assessment on 

Bongal Wakf Act, section 6 clause (11) Wakaf-elal-aulad—Descen dant 
and ‘any member of his family’, meanings of ; see Waki a © vee 

——-, section 70—Appellate decree, if vold—Comuilssioner of 

Wakfs not made party in appeal ; see App al, if lies s one 











—— 








of wakf ; are Declaratory suit - aso 
» section 7079), notice undar, when necessary ; ses Declara- 

tory suit E sa 
——— ——— —, section 7o(2), object of ; see Declaratory salt cea 
, section ?o(f—Enquiry is of a summary character— 
` Enquiry is limited to two things ; eee Declaratory suit aes owe 





— 





, section 70(2), notice under, when necessary —Énrolmeat ` 
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Board of Revenue, if can be sued in Its official capacity either in the name 
of the Board itself or in any other name, for the purpose of Impugning 
an order passed by the Board ; ses Jurisdiction - - 

— —— —— » if has general power of revising the Commissioners 
order under Bevande Sale Law of 1859 ; see Jurisdiction "m ves 

; if has inherent power to set aside revence sale; see 

Jurisdiction NG e 

——, in setting aside revenue sale, if acts as Court; aee 
Jarisdictton - oes 

Boat disaster —Husband and wife dying—Death occasioned by one and same 
canso —Presumption of survivorship ; ste Ejectment see - 

Burden of proof—Suit for oompeasation for wrong ; sse Damages MS 

of proof—Sult for ejectment ; sve Rjectment Vis ds 


Causo of actlon—Civil Precedure Code (Act V ef 1908), section 20(6)— 
Cause of action in suits of contract of Life Insurance Company—Death of 
the assured, whether gives cause of action te recovor money dus on life 











insurance policy—Whether the suit to recover money in such contracts ` 


to be instituted only at the place where the offer of insurance was 
accepted, 

A contract of insurance isa contingent contract and the right to recover 
money payable under it depends upon the happening of a particular 
event. The death of the assured is thus a materia] part of the cause of 
action, 

Consequently asin this case the assured died within the jurisdiction: of 
the Dacca Court and as the Insurance Company had a branch office im 
Dacca the suit to recover money payable under the contract of insurance 

: was properly Inæiluted at Dacca under Explanation 11 to seoilon 20 of 
the Code of Civil Procedure. 

Case-laws refecrol to. 

Explanation III to section 17 of the Code of 1882, which related to causes 
of action in cese of contracts, has been omitted in sÉction 20 of the 
present Code of 1908 In view of the addition of words “wholly ar in part" 
in clause (c) of section 30 of'the Code. 

` Itis not justifiable to interpret the language of the Code now in force by 
reading into ita repealed explanation from the repealed Code „The 
Peoples insnrance Company Limited v. Benoy Bhusan 
Bhowmik - - 

Cons Act, section 44 sub-section (3)—Apportlonment of cess by the Collector 
without the notice prescribed by sub-section (a) ; ses Jurisdiction ose 

Charge—Amendment of—Criminal Procedure Code (Act V af 1898), 
section ¢a3—Amendment, when jusiified—Priny Council, when admits 
apptals in criminal matters. | 

Privy Council will not entertain a criminal appeal where the question isas 
to weight to be given to evidence or to acceptance of evidence and reason 
of the accused. 

An amendment tn the persons alleged to have committed an offence under 


\ 
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Charg e—(Tonid.): 
section 466 Indian Penal Code is an amendment within section 423 of the 
Code of Criminal Procedure, 

Under section 423 of the Code o£ Criminal .Procedure the High Court 
which gives wide powers of amendment in a Criminal appeal has power 
to amend a charge so as to turn it into a charge of abetment of a person 
Or persons unknown or into charge for offence of abetting an abetment 
under Explanation 4 of section 108 Indian Penal Code. The power must 
be used with discretion, If there is any chance of injustice being done or 
of the accused having been prevented from giving or of his having failed 
to give evidence material to his defence by reason of the amendment of 
the charge, the Court should at least make him the offer of a new trial 
on the charge-asamended. But itis not always necessary to do .so. 
More particularly it is not neoessary *where |t does not appear that any 
fresh case could be made or fresh evidence given on behalf of the person 
convicted. 

Criminal law in India is governed solely by the Indian Penal Code and 
the Code of Criminal Procedure, always subject to the:limitation that no 
courge should be taken by reason of which the accused may be prejudiced 
elther because he is not folly aware of the charge made or ls not given a 
full opportunity of meeting lt and putting forward any defence open 
to him, Thakur Shah e. The King-Emperor Te vee 

Chittas not prepared for public parposes, if admissible in o: ; v 
Ejectment to ae 

Civil Court, ifcan declare apportionment «of cess by the Collector without 
notice prescribed by sub-section (a) of section 44 of the Cess Act, xiira 
vires, illagpland not binding oa the party conoemed=+rLimitation j see 
Jurisdiction - "m 

Court, if can pronounce the Board of Revenue's. order 4o be slira wires, 

the latter acting without jurledition—Bengal Board of: Revenus Act, 
sco:ion 6 ; see Jurisdiction - m 

Civil Procedure Code, general provisions,of, govern sults for declaration 

serving to define rights without giving present relief ; see Jurisdiction — ... 

———— #11), 30—Proceeding in execution against 
the heirs of tecant, who died pending execution —Helrs of the judgment- 
debtor in possession of the prqperty——Executors, who obtained probate 
after execution sale, not made parties and pot objecting tp execution 
proceeding ; aee Priority of title - T 

— ~, seotion 20 Explanation I—Sait ten money 
payable under the contract of insurance, where tobe instituted ; ere 
Cause of action i wee da 

— M — ——, section 47-—Agreement after the passing of deoree, 
seeking to restrain its execution ; ses Suit, maintainability of | tee 

—— man — —— — —— , tation 47 order 21 rule 95—Landlord dpcree-holder 
auction-purchaser suing to recover possession of amuction-purohased 
Immovable property with meme profite—Snit, if maintainable; see 
Possession, suit for oe 








ve 
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Civil Procad ure Cade, section 1, 5—Excrclse of jurisdictlon—Plaint, return 

of ; sse Plaint, ovor-yaluation of Em ies 509 
——, section 115— High Court, .1f can' revise order-passed 
by District Judge in excising powers under paragraph 12 of the Bengal 
House Rent Control order of 1942 ; sse House rent see as 317 
——, section 115+rHigh Court cannot go into question 
whether or .not cermin cause was sufficlent—SuFclent o&use ‘for non- 





— Seen ep 





appearance of plaintiff ; see Revision’ ace i 342 
———————— — ——, sectlon 115—Order made by District Judge ‘oc 

Additional District Judge ‘under section 40A of Bengal Agricultural 

Debtors Act ; see Settlement of debt m 474 





—— — —, section 151—Caso,. if can | be restorod—Suit dismissed 
under crder g rele 8—No . sufficient capse shown by plaintiff for non- 
appearance ; see Revision HR - , m 
—, order 6 rule 14; Order 3.rule 2, when utilised ; ste 
Regognised agent m - 15 
——— —— ——— — , order 6 rules 14, 1§—Remporary absence of the 
"partners of the firm—Naib Gomasta given verbal authority todo ewexy- 
thing necessary and which was required—Signing and verifying the 
application for setting aside of award by Naib Gomasta ; see-Recognised 


— 











agent s m one 15 
, order go rule 12, if applkable to sakt for assessment 

and yrpeavery of additional rent ; see. Possession sas - 347 
» "Order a1 rule 16, object of; see Execution of 

decree wees one 434 





, Qrder a: rule 95—1nalusion of claim for meme 
peofita—Bar of section 47 Civil Procedure Code; see Possess'On, sult 





for " wenn 395 
Claim for.compensation for malicious propecution—Limitation Act, Schedule J, 

Articles 2, 25 ; wes Damages tase 93 
CGommisajoners of Wakts, remedy of—Property, though Wak! property; 

was'sold asprivate property ; eee Declaratory suit - pes 999 
Compensation, claim for, ilegal arrest ; see Damages m oo 93 

for malicious prosecution, claim for—Limitation Ast, 

Schedule I, Articles ;2, 23; sês Damages mE oon 93 
-‘Congeattalty deaf and dumb person (not an idiot) is ineligible for adoption ; f 

ses Adoption Tis Sis Ba 
Contract of inscrance—Death of the assured ; sse Canse of &otion awa 119 
—— — of insurance is a contingent contract; me Cause.of action den 112 
Contract Act, section 44—Decree-bolder releasing some of the judgment- : 

debtors from some part of the share of. the judgment debt— Liability .of 

other judgment-debtors to contribute ; see Execution of decree eos 494 
Court, when oan determine matters outside his ordinary jurisdiction ; see 

House reat T: ase 317 


~—— appointing Receiver in one sait, if can control procsedings in execution 
of a decree passed in another sult passed by the same Court; see 
Exe cution of decree - 1. 434 


4 
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Paar. 
Court of higher grade, duty of—Sult instituted in a Court of higher grade 
instead of in the lower grade ; ses Plalnt, orer-valuttion of ... vee 309 
to which the plaint is returned, if oan take up the sult from the stage 
at which it was left in the Court of higher grado; see Plaint, over- 
valuation of see ove 309 
Court of Wards Act, section 10C—Sale in execution of decree in contra- 
» vention of the provisions of the section, if nullity ; ses Ejectment - 
» section 10C, if retrospective in operation —Deoree . 
obtained before March, 1936 ; see Ejectment - oo 277 
Covenant for pre-emption in respect of land unrestricted in BE Das add 
expressed to the binding on the parties, thelr heirs and successors, if 





3 


——— 





offends the rule against perpetulties ; ses Pre-emptioa oss - 216 
Criminal law in India ts governed by what law ; see Chasgo — z 500 
Criminal Procedure Code, section 16a—Identification of stolen property . 

in the presence of Police officer during investigation ; ses Misdireotion .. 407 





———, section 195(1) (e)3—Complaint, if to be mada 
by Chairman of Muniolpality or District Magistrate hearing an appeal 
{rom order of rejection of nominatlon pap2r—Filing nomination paper 

with a forged signature ; see Nomination paper sus P 265 
————, section 195 (1) (c—'Court—Chairman of 
Municipality rejecting a nomination pepei—Disirict Magistrate hearing 
an appeal from the order of rejection ; ses Nomination paper m 265 
, Section 274, disobedieace of the provisions of, 
as to empanelling of fury, if vitlates trial —Practicabllity of trial by 
9 jurors—Trial by 7 jurors ; see Jury, trial by ove 180 
5 sections 274, 27^, 396—Improper sodaikotion 

of jury—Defect, if cured by section 537 of the Code —Objection as to 
^ defect, when to be urged ; sse Jury, trial by E s 120 
, sectlons 274, 326—]ury, empanelling of--Sum- 
moning of 18 persons, 9 attended and seven chosen by lot—Pricticability 

















of nine jurors ; se Jury, trial by | co - ` 120 
———— —  ——, section 307—Reference not made in respect of 
all the accused persons and of all the charges ; see Reference m 414 


————————— — ——, section 42j—Àmendment in the persons 
alleged to have committed an offence na der section 466 Indian Penal 
Code ; are Chargo sen - 500 
, section 423—Hlgh Courts power to amend a 
charge tuming it into a charge of abetmeat of a person dr persons 
unknown ox into charge for offence of abetting an abetment under 
Explanation 4 of section 108 Indian Penal Code—Power, how to be 
exercised ; see Charge one 500 
——, section 537—'À Court of competent jariadic- 
thon’—-Disobedience as to a provision of tbe Code of Criminal Procedure 
prescribing the constitution of tribunals—Consisting of Judge and a fixed 
number of jurors ; see Jury, trial by - os 120 
————————— ——, section 537—Delect, If cured by—Trial by 
7 jurocs— Trial by 9 jvrors practice ble ; see Jury, trial by aa. see 199 
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Criminal Procedure Code, section 537, applicabllity of : see Jory, trialby © 


Damages—Maelicious prosecution, claim fer compensation—Limitation Act 
(7X of 1908), Articles a and 33—Elemenis of wrong—Falte imprison- 
ment dud malicious prosecution—Onus in sack case — Amendmeni of 
flaini—New matter not intreduced—Suit, if io be deemed. instituted 
from date of presentation of plaint or from date ef amendmexni— 
Pleadings in Mo/ussil, mode of interpretation of. 

Per Akram, F.: A claim for compensation for malicioas saka 
would be governed by Article 23 of the Limitation Act which is the more 
specific article and not by Article a which applies to cases of compen- 
sation for doing or for omitting to doan act pursuant toan enactment, 
i, e. where the defendant acts under colour of statute, A claim for 
compensation for Illegal arrest falls within Article a, 


Per Pal, F.: 'Tosustaln the claim for milkious prosecution, the plaintiff 
has to prove: (1) That there was want of reansonable and probable 
cause for the prosecution, (2) That the proceedings were initiated Ina 
malicious spirit, i. ¢., from an indirect and improper motive and not in 
furtherance of justice. 


Prosecuting is not prime facies a toct and is nota tort in itself, Want of 
reasonable and probable cause and existence of malice must concur in 
Order to constitute the wrong of malielous prosecution, 


The offence of false imprisonment is any kind of detention and restraint 
not authorized by law. In a suit for compensation, for the wrong the 
onus is on éhe defendant to justify his action. In the case of malicious, 
Prosecution, however, the person complaining of such action must prove 
affirmatively the non-existenoe of any reasonable and probable oause. 

Per Akram, 9. 1 Where an amendment of the plaint does not amount 
to introducing new matter oc new cause of action, it should be allowed. 


In case of such amendment the suit must be taken to bare been instituted 
on the day oh which the original plaint was presented, 


Pleadings drafted in Mofussi] in the oountry are not to be too strictly 
construed, Rohini Kumar Chakrabarty v. Niar Mohammad Khan 


Deaf and damb (bat not an Idiot), oongeaitally, is ineligible for adoption ; see 
Adoption We A 
Death—Presamption as to time —Hasband and wife perishing in the same 
boat digaster ; ave Ejectment 


eee m 


Debt dua by father by reason of ils having retalned for himself móney-which 77 


he was bound to pay to another 1s a debt of the most Med obligation ; 

ste Father's debt oe oo 
Decision, wrong, on'a point of law ; spe Res judicata AT iw 
In respect of old relationship, if bars the issue in respect of new 
* legal relations—Tenure in possession of execution purchaser In mle hêld 
In exeoution in which tha tenaats’ heirs-who were in posse#slon and not 
the executors wera made parties in execution prooeeding—Plalntifts 
parchasers from executors of tenant after execution sale—Defendants’ 
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Decision — (Genta ) 1 
under-tenure sold: in execution of reat docree cbtalued. by plaintiffs, the 
execution pprchnser not made.party ; sew Priority of title ... esa 


Decision of exeouting Court, 1f operates as . res judicata—Decision: as to the 
effect Of agreement on the.decre:-bolder’s. right to -execution:; are-Suity 
majotainability of ove | e 

Declaratory decree serving to define rights, has the effect of giving present 
relief as well, is governed by the general: provisions of the Coda of. Civil. 
prooedure.; see Jurisdiction m" 

—— — — —— dove serving to define rights without giving. eat relief is- 
under Specific Relief Aot, section 43 ; see Jurisdiction. e owe 


— — guli—Bengsl Agriculinral Debtors Act (VÀ B. C. of 1950), 

i section 34—Rxecuting Court, if has jurisdiction te decide whether a 
notice under. section 34 is "nullity —Determinaiien ef suck question, (^ 
without? jurisdiction or mere erronesus exerciss of jurisdiction. 


An executing Court has jurisdiction to desido whether a’ notice issued 
under section 34 of the: Bengal: Agricultural Debtors Act ‘is soch as 
to make it a nullity. Even if the questions are decided wrongly they are 
mere errors iu the exercise of juriadictlon.to be set right by appropriate 
proceedings, in sppeal or rey.sion. Chowdhury: Md.. Ibrahim: v. 
Saburjan Bow a . - aoe 

— —— mit—Beagal Land Revenue: Sale Law—Act: XI of: 1859 (and Bi 
C. Act VIL ef 1568)—Saje of Howls and Nimkowla in successiontin 


Government. Khas Makaj.—Osati Nimhowle thereunder, ifia teaureand tf 


could be similarly seldiunder: the Achs.. 


One S beld. a kowa or tenure ‘directly under: Government: In 1953/8 7 


created a Nim Howla-or under-tenure by granting settlement ofa part of - 


the lands compriscd iia.his tenure to S,B..S.B sold ‘the stmhowlatto oc; 


R and took a sub-leass of osat wimAemla from him, In 1933, the Govern 

ment sold the hew/a for arrears of rent and purchased itthemselveg. In 
1937 they similarly sold and purchased the simáewls: and finally on June 
93, 10965: It was sold for its arrears to R? S'B,' who was originally 
Nim Howladar and-‘subsequently becams Omat Niin- Howladar who 
brought a. suit fora declaration that the: revenue sale’ was witbout 
jurisdiction and for confirmation of possession. The trial Court decreed’ 


the sult but.the deores.was reversed by the lower’ appellate Court.! Tha~ 


only polat for dscision In ths second appeal in the High Court was; 
whether at the.tims of tthe sale im 1938 the-Osst:Nimbowla was a tenure 
that could-be:properly sold unden the Acts.of 1859 and.1858> It! appeared 


that certain entries in the settlement papers consistently desoribed ‘tha - 


nimhowla and os3t nimbowla as “fnotrecogaised oy-Government” and! in 


the written. statement.thero wasa comprehensive. repudistion-of these: 


Interests: 
Heid, (1) That there was-no ost nim howla‘in existence at the time of the 
revenue‘sale*in 1933 and that therefore the sale was void.’ 
Tue offect of the entry, “not reooguised by the Government’ in the settle- 


Paar 
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Declaratory sult—(Contd ) : R 
ment papers is, at least to deprive these tenures of tho protection of tho 
third exception in sectlon 12 of Act VII of 1868. z 


Further, in view of the comprehensive repudiation in the written statement, 
of these Interests, they were not under-tenures at all requiring to be 
annulled by the Government under section 12 of Act VII of 1868, At 
most they were incumbranoes which fell with the revenue sales. Sashi 
Kumar Baishnab v. Ramani Mohan Das - M 423 


Bengal Wakf Act, (XIII of 1934), section 70(3)—Notics 
wader, if necessary—Sale of Sikmi Talug im execution of rent-decres— 
Decree not against Mutwalli and property not sold as wakf jreperiy—- 
Non-sereics of such notice in suitr in execution procesding—Sale, if 7 
may be declared void om application by Commissioner of Wakfs under 
section 70(5)—Scepe of enquiry ina proceeding under section 70(5)— 
Walk not enrolled under section 44, when the sale mas motifted—Object 
underlying section 70. 

Ia 1935 the proprietors of a certain estate filed a suit for rent against two 
persons in respect of a Sikm! Taluk held thereunder, and obtained a 
decree. In execution of this decree the tenure was sold and purchased 
by the proprietors themselves in January, 1937. On July 15, 1937, 
delivery of possession was taken. On December 16, 1940 an application 
was filed by the Commissioner of Wakfs before, the Munsiff under 
section 70(5) of the Bengal Wakf Act for a declaration that the sale was 
void as the property was wakf property and no notice had been served 
under section 7o(a) of the Act. The Munsiff granted the application and 
set aside the sale. Against this order, an application was made to the 
High Court under section 115 of the Code of Civil Procedure, It was not 
disputed that no notice had been giyen under sub-section (2) of section 70 
of the Wakf Act and that the Commissioner had applied within one- 
month from the date of, his knowledge of the sale. *It was also found 
that at the time the sale was notified the wakf was not enrolled at the 
Office of the Commissioner of- Wakís under section 44 of the Bengal 
Wakf Act. In the present osse it was further found that the defendants 
were not sued as Mutwallis oc representatives of the wakf estate and that 
there was nothing on record to show that the property was wakf property 
Or was sold as such. On these facts and findings it was contended before 
the High Court that a notice under sub-section (2) of section 7o of the 
Bengal Wakf Act was not necessary and the sale was not void and could 
not be declared void on the application of the Commissioner under 
section 70(5) of the Act ; J 

Held, that the notice under sub-section (3) of section 70 was not necessary 
and the sale could not be declared vold on ground of non-serrice of 
notice. 

Where the decree itself is agalnst the wakf estate or the mutwalli as such 


and the property Is sold as wakf property, the mle is binding on the wakf 
estate, and soa notico, under section 70(2) of the Bengal Wakf Act 
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Declaratory sult—(Cenid ) : 
should be given to the Commissioner of Wakfs before the property is 
actually sold so that he might intervene and avoid the sale. 

But where the deoree isa personal deorece and not against the wakf estate 
or the Mutwall! as swch, and in execution of such decree the property is 
sold as the private property of the fndgment-debtor although it really 
belongs tothe wakf, the purchaser does not acquireany title to the 
property and no notioe under section 70(2) of the Bengal Wakf Act would 
therefore be necessary as there would behoduty on the partof the 
Commissioner of Wakfs to pay the decretal dues and there could be no 
meaning in keeping alive the decree and avolding tho mie. In sucha 

oase the remedy of the Commissioner is eee for ín section 72 of 
the Bengal Wakf Act. 

The language of sub-section 5 of section 70 of the Act clearly indicates 
that the enquiry thereunder is of a summary character and it proceeds cn 
the assumption that the property is wakf. and that matter hasnot to be 
proved or investigated at all. The enquiry is limited to two things only, 
namely, asto whether the notice under sub-section (a) of section 70 was 
actually given and secondly, whether the Commissioner has come within 
one month from the date of his knowledge of the sale. 

To hold that notice under sub-section (2) or sub-section (3) of section 70 
would be necessary evea where there is nothing on the record to show 
that the property was wakf property or the question was not raised or 
agitated at all and to hold consequently that in a proceeding under 
sub-section (5) the Court ox the Revenue Officer may be required, in casa 
of dispute, to enter intoa judicial determination of the existence or the 
validity of the wakf, would lead to absurd and disastrous results, and the 
Legislature could never have intended it. 

` Enrolment of a property as wakf property under section 44 of the Bengal 
Wak Act is not a condition precedent to the existence of a valid wakf, 
and it is not correct to my that notice under sub-section (9) of section 70 
of the Act would be necessary only after the wakf is enrolled. 

The intention of the Legislature in enacting sub-section (2) of section 70 is 
to enable the Commissioner of Wakfs to intervene when a wakf property 
is going to be sold and lost to the wakf in execution of a Civil Court's 
decree. Gouri Samkar Sukul s. The Commissioner of Wakfs, 
Bengal T - 

Decree, executioa of—Valldity of decree affecting trust estate—Proper 

representation of trust estate ; ses Execution.of decree one «$e 

» final, for mle in mortgage suit, when fully satisfied ; see Re-opening 


* 








of decree m 
, preliminary, in mortgage suit incorporating a sai decree, 
when satisfied ; aee Re-opening of decree - T 


———, re-opening of—Final decree for sale satisfied before 1st January, 
1939—Mortgage debt not satisüed in full—Proceeding under order 34 
rule 6 Civil Procedure Code pending on or after Ist January, 1939 ; see 
Re-opening of decree - te 


- 
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Decree, varying of—Bengal Money Lenders Act (X B. C. of 1940), sections 30 
and 36 (1) (d)—Interest paid, how ajóropristed —Meihod of account- 
ing— Kscess payment of interest beyond statutory rate, if can be credited 
towards principal. 

Tbe practice of Courts is to appropriate payments made upon a bond, first 
to thd interest due thereon. and thereafter, if any balance remain, to tha 
principal, but that general rule is inappliogble where there is appropria- 
tion of the sum tendered by either party. 


The effect of the provisions of the Bengal Money Lenders Act seem to be 
that any interest paid in excess of the rate permitted should be brought 
into gocount and credited at any rate in the first instance against interest 
due, The excess peyment which may have been made by way of interest 
should be repaid or credited to the borrower by way of interest, All that 
the borrower is allowed under section 36 (1) (d) of the Bengal Money 
Lenders Act 1s 2 refund of the excess peld. If the excess is allocated to 
the principal there would be a refund of aa additional rebate of interest. 
By allocating the excess peymeat to a reduction of principal, the interest 
payable on that reduced principal is similarly reduced, thus giving a 
greater advantage than is intended by section 36. 

So where in a mortgage bond interest is paid in excess of the statutory rate 
fixed by section 30 of the Bengal Money Lenders Act, and the transaction 
is re-opened the proper procedure is to calculate the interest at the 
statutory rate and to credit the excess payment by way of interest and not 
as principal. Pramatha Nath Roy s. Kauakendra Nath Tagore ... 


» when deemed to be satisfied ; see Re-opening of decree ... vos 
Decree-holder, holding a decree of Small Causes Court, when can apply for 
execution in Civil. Court—Decree transferred to Civi]. Court for execu- 
tion—]udgment-debtor applied for stay of exécution under the Bongal 
Agricultural Debtors Act, long after the application for transfer : see 
Execution proceeding, stay of ose 

» releasing some of the joint judgment-debtors to siale 

Contract Act, section 44 ; see Execution of decree > T i 
ee — auction-purchase landlord seeking to recover possession of 
immovable property purchased by him—Procedure to be followed— 
Separate sult for possession, if meintainable ; ese Possession, suit for ... 


— — áÀ aan anction-parchaser seeking to recover possession of Immovable 
property purchased by hin—Procedure to be followed ; see Possession, 





suit for - - 
Deod, if can be challenged by a stranger—Parties not challenging : see 
Adoption e 


Devolution of shebait right—Family Idol—Founder . governed by Dayakan 
School of Hindu Law —HzIhaustlon of office of shebait on the death of the 
founder ; see Shebaiti right sais 

Discretion of Court—Suit which ought to have been instituted in the Coort 
of the lowest grade instituted in a Court of higher grade—Duty of Court 

_ of higher grade ; avs Plaint, over-valuation of m AN 


dp 
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Bhectment—Accident in beat—Hushand and wife both perishing in the sams 
beat disaster—Whether any presumption ef law arises from age er sex as 
fo swrwiverskip — Whether there is presumption of death at the same 
time-—Onsis of proof in such cases in a swit for eviction—Delerminahion 
Qf tenancy to cause eviction, if must be by all the landlords 

When both husband and wife perish in the same boat disaster there is no 
presumption of law arising from ageor sex asto survivorship among - 
persons whose death was occasioned by one and same cause, nor is there 
apy presumption that both died at the samo time, The question is one 
of fact depending wholly on evidence and If the evidence does not 
establish the survivorship of any one, the law will treet it as a matter 
incapable of being determined, and the determining factor would be 
the rule regarding burden of proof. 


In a suit for ejectment it Is for the plaintiff to prove his title. 

There cannot be a lawful eviction of a tenant so as to cause a determination 
of the tenancy unless all the landlords join in it. Digendra Kumat 
Roy Chowdhury v. Kuti Milan sei TT 209 

Assam Land and Revenue Regulation (Regulation I of 1886), 
sections 6, 71—Title by adverse possession, if an incumbranct—Reasons 
Sor judgment in proceedings not inter partes, if relevant or admissible— 
Fudement noi inter partes, when admissible in evidence—Chitia not 
prepared for public purposes, if admissible in evidence. 

When lands are shown to bare been included in permanently settlod estate, 
title by adverse posseseion either by some private persons under the 
Government or by the Government direct will be an incambrance within 
the meaning of section 71 of the Assam Land and Revenue Regulation, 
1886. 

Findings of fact in or reasons for the judgment aro irrelevant and not 
admissible In litigation between other parties. 

Judgment not inter partes may be relevant under section 11 of the Evidence 
Act if the fact that there was a litigation or that ase result of the ltk , 
gation -plaintiff in that sult, for instance, recovered "possession. The 
judgment will be evidence only to the extent of showing the existence of 
these fects, 


Assuming that a stilt 1s a transaction within the meaning of section 13(a) of 
the Evidence Act the existence of- the suit Itself will be a relevant fact 

` and for this purpose the judgment will be evidence to show the factum of 
the suit as also to show its nature and scope soas to enable the Court 
to see whether or not it can be sald that by it the right in question was 
claimed, recoguised, asserted or denied, The suit might also be “(an 
instance in” which oertain rights may have been claimed or recognised 
etc, within the meaning of section 13(b) of. the Evidence Act. In that 
case the judgment will be admissible in evidence only for the limited 
purposes of the clause, namely, to prove “the instance". 

Chittas-not prepared for public purposes are not admissible in evidence. 
Gajanfar AH Khan v. The Province of Assam ose a 194 
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Hjectment—Bengal Land Revenue Sales Act (XI of 1850), section 37—One 
Paini created eut of three estates—One of the estates sold for arrears of 
revenxe—Such Patni or portion thereof lying within estate sold, if an 
‘under-tenure’ and aneullabis as such—I/ ‘incumbrence and veid as 
such—“Under-tenure’, what ii means in the Act and in section 37— 
Rights and interests of cuction-purchaser at revenwe-sale, nature of. 

* The proprietors of three Touris, Nos. 335, 1078 and 1233 granted a Patni 
lease of the lands covered by all the Touzis. Thereafter Tous! No. $35 
was sold for arrears of revenue. The successor-in-interest of the leesees 
brought the present sult to set aside the sale and in the alternative for a 
declaration that the revenue sale did not affect their Patni interest In the 
lands of the Tous! sold, It was found that the Patni lease did not create 
three separate tenures under the three estates but only single tenure 
under the three estates, The point that arose for decision in the High 
Court first before a Division Bench and then before a Full Beuch to which 
it was referred, was whether the revenue sale purchaser could annul 
the Patnl so far as it related to the lands of the aforesaid Touri 
No. 3351 

Held, on à construction of section 37 of the Bengal Land Revenue Sales 
Act, that the Patni so far as it related tothe Tousi sold for arrears of 
revenue was an ‘ander-tenure’ and annullable as such ; that it was not an 
“incumbrance’ and not therefore vold as such. 

A purchaser, therefore, of an entire estate sold for arrears of revenus, duo 
on account of the same, can annul an under-tenure, which is created 
uuder the said estate as well as other estates, so far as it lies within the 
estate sold. ' 

The Bengal Land Revenne Sales Act uses the teams *undec-tenure! and 
tenure as synonymous terms. The word, ‘under-tenure’ in section 57 of 
the Act should not be interpreted by applying the definition in the Act 
of 1868. 

The term, “incumbrance”’ as used in section 37 is exclusive of whatever is 
an under-tencre within the meaning of the secflou, 

The auction-purchaser ata revenue sale gets the interest of the Crown, 
subject to the payment of the Government asecssment and is remitted 
to all those rights which the original settlor at the date of the perpetual 
settlement had. Kartic Chandra Mallik v. Rani Harshanmkhi 
Dasi ` - - 

Cowst of Wards Act (Bengal Act IX of 1879, as amended by 
Aci VI ef 1936), section 10 C—Sale held in contravention of section 100, 
if nullity, 

A mle hed in execution of a deoree in contravention of the provisions of 
section 10 C of the Court of Wards Act, as amended in 1935, is nullity 
and is not merely voidable. 

Case-laws roferred to. : 

Section roC of] the Court of Wards Act, as amended in 1935, Is retrom 
pective in operation and applies not only to deorees obtained before its 
commencement (March, 1936), but also to execution proceedings pending 


ey 
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' Ejectment—(Conid.) : 
at that date. $m. Monmohinl Choudhuran! v. Nityananda Saha 

Notice—Oral lease for “3 years from Fune 1, 1936" and posms- 
sion taben the same day—Notice requiring tenant to quit “on expiry of 
December 1, 1940''—Such notice, 4f valid—Traxsfer ef Property Act 
{IV of 1683), sections 106 and 110—Section 110, if applies to written 
lease only, if an inflexible rule of construction. i i 

There wasa verbal agreement between Caloutta Landlag and Shipping 
Company and the Victor Oil Company that the latter would take lense of 
a godown for 3 years “ from 1st June, 1936”. The lessee Oll. Company 

. went Into possession on June 1, 1936 and has been in possession, ever 
since. No written lease was ever executed. On November 13, 1940, 
the lessor company served a notice upon thé lesseo company to quit 
“on expiry of December 1, 1940”. The lessee company not having 
given up possession the lessor company brought sult for ejectment and 
mesne profits against the lessee company, The oaly question raised and 
involved is, whether this was a valid notice under section 106 of the 
Transfer of Property Act : 

Held, per Curiam; (1) The notice to quit was invalid, not having ended 
with a calendar month. 

The oral lease was lovalid, being unregistered and henoe, the whole verbal 
agreement Including the term and date of oommsncement has to be 
rejected. The lease therefore falls to be governed by section 106 of the 
Transfer of Property Act and section 110 has no application. 

"Therefore, ‘according to section 106 of the Transfer of Property Act read 
with section 3(4) of the General Clauses Act, the lease must be held to be 
a lease from month to month according to the British Calender. 

Per Rau, J.: Section 110 of the Transfer of Property Act applies to a 
lease created by oral agreement as well as to one created by a registered 
instrument. 

It le really in the nature of an interpretation clause. But the ryje laid down 
therein Is not inflexible and should be read as subject to the qualification 


*' unless the context otherwise requires. » 

Per Mukherjea, F.: Section 110 of the Transfer of Property Act would 
not in terms apply to spoken language when the question would be one 
of gathering the Intention of the parties from thé wordsused. The 
section embodies oertain technical rule of construction and it is Improb- 
able that the legislature intended that a technical rule of interpretation 
which involves attaching particular meaning to particular words should 
be applied to spoken language where the actual words used would have 
to be proved by extrinsic evidence. 

Case-laws referred to. | Calcutta Landing and Shipping Company 

Limited +. The Victor Oll Company Limited aad «is 
Entry, incorrect, in later reoord-of-rights— Remedy ; ses Khas possession. 
w=, “not recognised by the Government” in settlement papers effect 

of—Act VII B. C, of 1868, section 12 Exception 3 ; see Declaratory suit 428 
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Hstoppel—Refusal by mort gagor to accept the depcet under section 83 of 
the Transfer of Property Act before 1940—Mortgagor, if can take 
advantage of Bengal Money Lenders Act ; see Mortgage... 

Relation of landlord and tenant—Purchaser from akening 
deceased tenant sulng for rent against under-tenants—Execution pur- 
chaser in sale held in prooeeding against the heirs of deceased tenant, 
(executors not made parties), not made party—Tenant defendants 
remaining In possession, if can deny relationship of landlord and tenant 
as between themselves and the purchaser from executors ; see Priority of 
title Pr ese 
Stranger, if oan challenge a deed ;*see Adoption — € 
Evidence Act, section 11—]udgment not in'er partes, wben and foe what 
purpose, relevant ; see Ejectment -. T em 
, sections 11, 13(2), 13(b), scopes of ; see Ejectment eee 





ee — —, section 13(a3)—Sult, if considered as transuction— Judgment, 
when relevant evidenoe ; ses Ejectment one - 

» sectlon 13(b)—‘An instance in'—Judgmeat, if and when 

admissible in evideroe ; ses Ejectment wee —- 


, section 114 Illustration (e)—Prosecntion—Impracticability as 

toal bro fice ran Ju, GM by ET m 

Executing court, if can decide whether a notice under section 34 of Bengal 

Agricultural Debtors Act isa nullity—Wrong decisions, mere errors in 

the exercise of jurisdiction ; sss Declaratory suit sae = 

Execution— Bengal Tenancy Act (VIII of 1885), section 108A—Meaning of 
the words "éxpress!! and “an application” in the Proviso to Cl. (1) (a)— 
Merger as a result. of sale after the Act ha merger before the Act— 
Position, if same in both cases, 

The decree sought to be executed was a decree in respect of arrears of rent 
due on a pitni tenuré; passed in January, 1938. The decree-holder 
realised in 1938 a portion of his dues by sale of the defaulting tenure 
and was bimsek the auction-purchaser. H3pplied in 1941 for execution 
in respect of the balance of his dues by attachment and sa'eof either 
properties of the judgment-debtor, who claimed that section 168A of 
the Bengal Tenancy Act, which came into force in January, 1941, Wasa 
bar to the prooeedings On behalf of the landlord appellant it was 
contended that as the tenure oogsed to exist by merger asa result of his 


own purchase In the earlier execution proceedings tho case fell within , 


the terms of the proviso to sub-section (1) (a) of section 168A : 

Held, that the landlord decree-holder could not proceed by attachment acd 
sale against-any property other than the tenure in arrear, 

Section 168A is Intended to apply to pênding execution proceedings and has 
some retrospective effect of the amending Act. 

Per Roxburgh, J. -—-The word “Expires” in the proviso to clause (1) (a) of 
section 168A of the Bengal Tenancy Act refers to expiry after the 
commencement of the Amending Act of 1940 and words “an application” 
refer tó the partl.ular application which is otherwise barred under sub- 
pection (1) (a), hut for «the operation of the proviso. The proviso ag a 
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Execution—(Cexid,) : T 
wbole is to be taken as permitting the landlord to proceed against other 
property of the judgment-debtor if he can show tha tthe tenancy has 
expired after the commencement of the amending Act and before the 
application made to proceed against such property. 

In cases of purchases made after section 168A of the Bengal Tenancy Act 
had come into farce and the decree is satisfied wholly as a result of the 
purchase no ‘question of further execution by at'achment and sale of 
property of judgment-debtor in respect of the particolar decree can arise. 
In cases of sale before the amending Act when the landlord was the 
purohaser by the operation of sub-section (3), execution started prior to 

4 the Act against property other than the tenancy jo default will be furced 
into similar position. Sm, Swarnamonjuri Dass! v. Fakir Chandra 

Execution of decroe—Al trusives not made parties in suit, though irwat- 
estate iteelf made pariy and represented—Code of Civil Procedure, 
(Act V of 1908), order 31 rule s—Decree obtained in such suit against 
trustestate, if valid against trust-estats—Question, if may be raised in 
emecution-procesdings—Execution by assignee of decres—Cose of Civi 
Procedure, order 21 rule 16 as amended by Rules made by High Cowri— 
Netice under, if exsential—Non-service, if vitlates proceedings even 
where judgment-debtor trust-estate appears and objects to execution by 
assignes—Court appointing Receiver in a different suit, if may interfere 
in execution proceedings against Receiver—Release of certain judgment- 
debtor, if amounts to release of the others—Indian Contract Att, (IX of 
1872), section 44. < R 

A sult for certain mining royalties, being Money Suit No 288 of 1932, was 
brought against, amongst others, two persons, Indumati Deb , defendant 
No. 7 and Gopibala Debl, defendant No. 8, described as daughters ot one 
Mukunda Lal Laik, the settlor of the trust, Mukunda Madhusndao 
Sampat. Tho trust estate as defendant No. 15 was subsequently brought 
on the record, The sult was originally decreed on contest against ono 
defendant and ex parte against the rest, There were three applications - 
for restoration, one of which was by the trust estate, defendant No. 15, 
After restoration, a joint decree on contest against defendant No. 15 and 
otheca was passed, It appeared that the vakalatnama filed in tho suit on 
behalf of the trust estate bore the seal of the Estate and was signed by 
Indumati, defendant No, 8 as bariri paricheriba, that the trust estate, 
defendant No. 15, filed a written statement at the original stage, that an 
issue was framed after restoration as to whether the plaintiff had a cause 
of action against defendant No. 15 and there wasa finding recorded that 
the plaintiff as assignee had got every right to claim arrears of rent 
purchased by her from all the principal defendants. Forther, the decree 
recited that the suit was disposed of in the presence of Sasanka 
Mukherjee pleader of defendant No. tS. 

On May 9, 1938, another sult being Title Suit No. $2 of 1997 was filed in 
the Court of the Subordinate Judge of Asansol by Gopibala (defendant 
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Basuto of decroe— Contd.) : 

No. 8 in M, S. No. 988) on behalf of herself and other beneficiaries of the 
Mukunda Madhusodan Trust estate and also as trustee against Indumati 
(defendant No. 7 in M. S. No. 288) as head trostéo and beneficiary of 
the estato, “for an administration ard accounts The leamed Judge 
directed that Indumati, who had been appointed in a previous sult as sole 
kariri parichariha should cesse to be so and be considered in torms of 
the trast deed as joint trustee with ber younger sister, -Goplbala. 
Further, the sons of these sisters were appointed Receivers and sab- 
sequently one Bonbehar! Chatterjee, a pleader of the local Court was 
appointed Receiver, 

Now, in course of the proceedings in execution of the decree in M, S. 
No. 288 of 1932, mentioned above, one Arjun Agarwalla the assignee of 
the decree applied in the afpresaid T. S No 220[1937 for permission 
to execute the decree against defendant No 15 in M. S. No. 983, that la, 
the trust estate. The aforesaid Reoetver raised an objection that the 
estate had not been prope:ly represented in the Money Suit. The objec- 
tion was overruled and permission to execute given. 

- Then the Receiver instituted a proceeding unfler section 47 of the Code of 
^ . Civil Procedure, objecting to execution of the lecree. The Trial Court 
held (1) that the decree in M. S. No. 288 of 1932 was not valid against 
the trast estate and the objection could not be raised In execution 
proceedings ; (a) that notice under crder ai rale 16 was duly served oa 
the trust estate ; (3) that the fact that the decree- holder had realised 
certain sums from some of the judgment-debtors in full satisfaction of 
their claims was no bar to realising the whole balance from the Reoelver. 
But the Iriel Conrt ultimately directed asa Court of Equity and as the 
Court which appointed the Receiver (in T. S No. 22 of 1937) that the 
Reoeiver was to be allowed to pay the actual share of the estate, first, 
and then the decree-holder after receiving this would be entitled to 

. prooeed against other jndgment-debtors and if be failed to obtain the 

' decretal amount from them, he would then be al'owed to proceed against 
the Recelver after taking fresh permisalon. ° 

Both the Receiver and the decree-holder filed separate appeals in the High 
Court, Before the High Court it was contended (1) that the deoree in 
M. S. No. 988 could not affect the trust estate as the trustees were not 
made parties in accordance with the provisions of order 31 rule a of the 
Code of Civil Procedure and trum estate not sufficiently represented ; 
(a) that the notice under order 21 rule 16 of the Code was not duly 
served and it was fatal to the execution ; and two other points in the 
decision of the Trial Court were also raised. The High Court allowed 
the appeal of the decree-bolder and dismissed the appeal of the 
Receiver. ` 

Held, in the circumstances of the case, no objection could be taken in 
execution to the validity of the decree to affect the trust estate. 

There was no due service of notioe under order a1 rule 16 of the Code of 
Civil Procedure. But the judgment-debtor {trust estato) having had 
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Execution of decree—(Tontd,) : 
Opportunity and taken it, though it did not press the matter, the 
execution proceeding cannot fail as nullitles, 

The object of order a1 rule 16 of the ( ode is to give the judgment- 
debtor an opportunity to object to execution by assignes. It does not 
enact a formalistio and essential ritual; and it cannot be said that even 
though the jadgment-debtor appears and objects to execution by the 
assignoe still, unless he has been served properly with the piece of paper 
informing him of his opportunity to cbject, the proceedings must fail as 
nullities, And this is more so, particularly having regard to the amended 
form of order 91 rule 16, : 

The Court appointing the Receiver in one suit should not control the 
proceedings in execution of a decree passed in another suit though by 
the mme Court. 

The fact that the decree-holder may bave released some of the joint 
judgment-debtors from some part of their share of the judgmont-debt 
does not affect the liability of the others to contribute and under 
section 44 of the Contract Act it does not discharge the other joint 
debtors, Arjun Lal Agarwalla v. Banabehari Chatterjeo es 434 

Execation proceeding,—Stay of—Bengal Agricultural Debtors Act (VII of 
1936), sections 33 and 34¢—Decres of Small Causes Court, Calcutta, 
transferred for execution to Munsif’s Court at Alipore—Subsequent 
applicttion te Debi Settlement Board by debtor—Nolice issued under 
section 34—Whether decree-holder is entitled to proceed with execution — 
Section 33, if applicable te pending cases—Appication fer execution in 
transferee Cowt under order 21, rule 10 af Civil Procedure Code (Act V 
ef 1908), if an application under section 33 of Agricultural Debers 
Act. 

A decree was obtained in the Small Causes Court, Calcutta. The decree 
was transferred for execution to a MunsiffPs Court at Alipore and 
immovable property of the judgment-debtor wasattached. At the time 
when the application for transfer of the decree was entertained by the 
Coart at Allpore, the judgmentedebtor had not yet applied to the Debt 
Settlement Board. The judgment-debtor applied at a later date and 
the execution proceeding pending before the Munsiffs Court at Alipore 
was stayed on receipt of a notice under section 34 of Bengal Agricultural 
Debtors Act. Tho Munsiff stayed the proceedings. While the appeal 
against the order of the Munsiff was pending an award was made by 
the Debt Settlement Board. The question was whether in these 
circumstances the deoree-holder was entitled to proceed with the execu- 
tion case : 

Held, that in view of the provisions of section 33 of the Bengal Agricultural 
Debtors Act, while the decree-holder is entitled to execute the decree In 
the Court of Small Causes, Calcutta, he cannot make an application for 
execution in any Civil Court except in cases covered by provisions of 
sub-section (5) of section 29 of the Act. 

But as the judgment-debtor in the present case had not yet applied tg 
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Execution proceeding—(Conid.) : - 
Debt Settlement Board at the time when the application for execution 
was made to the transferee Court, section 33 of the Bengal Agricultural 
Debtors Act has no application. 

An application for execution. under order 21, rule 10 of the Civil Procedure 
Code tothe transferee Court isan appli ation within the meaning of 
section 33 of the Bengal Agricultural Debtors Act. Sudhansu Kumar 
Pal v. Nur Mohammad Haji Y scub “oe 

Execution proceeding, if nullity—No due service of notice ais order at 
rule 16 of the Code of Civil Procedure—O bjection taken by trust estate 
as to service of notice but not pressed ; ses Execution of decree oo 

purchasers, remedies 6f—Two simple mortgagees instituting suits. 
0a thelr moctgages against mortgagor only ; see Lis pendens - 

Expiry of lease, possession after—Kabuliat for a term—Legal relation— 
Subsequent conduct ; sss Pre-emptioa 

Father's debt—Son’s liabilsty to pay—Avyavaharika. 

If the doctrine of pious obligation is to be given full effect, then a Hindu 
son should be held Hable for every undischarged debt of his father. , The 
freedom of the son from the obligation to discharge the father’s debt, 

' has respect tothe nature of the debt, and not to the natnreof the 
estate, 

"The duty cast upon the son being religions gr moral, the character of the 
debt should be examined from the standpoint of justioe and morality. 

. In this connection regard may also be had to the debis mentioned in the 
text which the son need not pay, most of which are of an objectionable 
character. The examination of the nature or character of the debt 
should be made with reference to the time when it was originated, in 
other words, -whea the Labllity was first Incurred by the father. If on 
soch examination it is found that at its inception the debt was not 
tarnished or tainted with Immorality or Wegakhty, then it would be bind- 
ing on the son. 

The role isnot rigid but has to be applied with reference to the clrounm 
stances Of each case. "1 hese principles which are implicit in the notion of 
“ plous obligation " should be kept in mind in interpreting the term 
Avyevakariba used in the text. Debts in the nature of Avyavaharika are 
debts which would be comprised in the expression “~ illegal or immoral 
debts. » 

The term Avyavabarike does not admit of a more precise definition than la 
given in the translation by Colebrooke. When a particular debt is 
called into question, it will be the dary of the Conrt to examine its 
nature In the light of the principles mentioned above, which are not 
exhaustive but only basic, and to seo whether in the circumstances it is of 
the kind which will give exemption to the son from the hability of paying 
It, on the groond that it is repugnant io morals. A son is not liable 
to pay a debt created by the father which would render the father liable 
to oriminal prosecution. 4 

Adebt dus by the fatherby reason of his having retained for himself 
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Pax. 
Father's debt—(/Contd) : 
money which he was bound to pay to another is a debt of the most 
secred obligation, and for the noun-discharge of which punishment ina 
future state might be expected to be inflicted, i£ in any. Hemraj alias 
Babu L Iv. Khem Chand a ewan AB 
False impriso ment, offence of, what is; ses Damages . - T 93 
Filing nomination paper with a forged signature—Limitation foe instituting 
proceeding—Bengal Municipal Aot, section 34(4); ste Nomination 
paper .. a da 265 
— nomination paper with a forged signature—Offence punishable’ under 
section 471 of the Penal Code—Bengal Municipal Act, section 34 not 


^ applicable ; ses Nomination paper . si 265 
Final decree for sale in mortgage suit, when fully cna Desréscüidar 
purchaser ; see Re-opening of decree e ove 373 
—— — deoree for sale in mortgage suit, when fully satisfied ; see Re-opening 
Of decree m oe 373 
Findings of fact or judgmsnt not Inter partes if admissible in evidence ; see 
Ejeot meat 194 
Form of mortgage decree on re-opsning—Bengal Money Ladies Act, 
* seotion 34 sub-section (1) ; see Mortgage decree e 0. 180 
Government Khas mebal—Sale of bowla and nim-bowla in WO for 
arrears of revenue ; see Declaratary suit m 422 


————— Khas mebal—Sale of howla and nim-howia in ote for 
arrears of revenue—Osat bowla thereunder, if an undec-tenure; see 


Declaratory suit vid ase 422 
Government of India Act, section 107(1) € aas 426 
High Court, if can revise an order made by Debt Settlement Board or by 

Appellate Officer ; see Settlement of debt ase oes 474 


Hindu Law —Adeption—Inheritance—Child congenitally deaf and. dumb but 
not an idiot and has sufficient intelligence, tf eligible for adoptien— 
Swch a person, if disqualified Jrem inksriting—Teachabiltty, if may 
‘madify’ ancient texts agains} validity of adoption and inkeritance— 
Transfer of Shabsiti right or of Idol with endowed property, if bad in 
law—Such transfer, if may be challenged by third party—Cisil Procedure 
Code (Act V of 1908), order a1, rule #— Person substituied, if may go 
agains! the pleading of the person for whom he is so substituted. 

A person who Is Ineligible or unable to utter the Sradh mantras, being 
congenitally deaf and dumb, cannot perform the essential Shastric duties 
and therefore Ineligible for adoption. 

The eligibility of adoption must be tested by rules of exclusion from 
inheritance. The texts both of the Mitakshara andthe Dayabbaga are 
clear, namely, that a person born deaf and dumb cannot inherit and 
cannot therefore be validly adopted. 

The transfer of the Shebalti right or of the Idol with the endowed property 
regarded as a transaction is bad in law. 

When parties to a conveyance do not challenge it, it is not open to third, 
parties to do so, 
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Hindu Law —(Contd.) : 
Where a person 1s substituted on a certalo footing, the order of substitution 
is faal but the person substituted cannot go against the pleadings of the 
person substituted although the pleadings may be contrary to the basis 
of the order-of substitution. Surendra Narain Sarbadhikeri v. 
Bholanath Roy Choudhury one tee 
Hindu Law—Sikh professing to be a Hindu ; see Marriage eis se 
Hindu Law of Inheritance (Amendment) Act, 1929, section s—Sister 
Includes half-sister by the same father ; see Succession "m tes 
- Holding, if pesses—Execatlon of rent decree—Representation—Tenant 
having no interest ; see Sale in execation we m 
House rent—Benral-Howse Rent Control Order, 1943, peragiaphes 7 and 
I3—Rent-Controller, exercising powers under, ifa ‘Court or ‘persona 
designata’—Hachinery, if an executive machinery—Order passed by 
Reni-Controller under paragraph 13, without hearing the parties, if 
revisable by High Couri—Code of Civil Procedure (Act V ef 1908), 
ssction 115—-Nature of order made by the Governor. 

When a statute provides that a particular matter shall be determined by a 
Court and not by an Individual Judge, the officer presiding over the Court 
must be deemed to exercise his juris ilotion as Court and not as persona 
designata, Difficultie, do arise however when the expression used is not 
“Court! but Judge and in such cases one has got to lonk to the entire 
provision for the purpose of determining whether the matter is to be 
hoard by the Judicial Officer as a Court or in his own personal capacity. 

It is only a legislative enactment Or a rule having statutory authority thet 
constitutes a Court or invests a Judge with authority to determine 
matters outside his ordinary jurisdiction, 

Case-laws considered. 

Ths Bengal House Rent Control Order of 1942 is an order made by the 
Governor not in exercise of legislative powers, If is an instance of an 
executive aot pure and simple. 

‘Tho House Rent Control Order does not contemplate the creation of a 
tribunal for regulating house-rent; the machinery set up is a purely 
executive machinery under the cogtrol of the Government or the execu- 
tive authority ; the prooedure laid down is not a Judicial procedure at all. 
Hence, the Rent-Controller is not bound to hear the parties eren If they 
appear and pray to be heard, 

Hence the District Judge in exercising powers under paragraph 19 does not 
act as a Court and consequently his orders are not revisable by High 
Court under section 115 0f the Code of Civil Procedure. 

The basis of the decision of a Rent Controller ls not legal but economia 
and he has to determine what is the reasonable rent and not what is the 
legal reat. Kiron Chandra Boso v. Kalidas Chatterjeo 

identification —Statement of identifier ; see Misdirection 





the things were identified ; see Misdirection sis es 
idol with endowed property, tranafer of, is bed in law ; see Adoption 


se 


^ 


has no separate existence apart from. statement whereby . 


539 


Pace, 


8 86$ 


BR 35 


540 IHE CALCUTTA LAW JOURNAL. [Vor. 77. 


Miegal arrest, claim for oompensation for—Limitation Act, Schedule I, 


Article a; se Damages asa wes 
Imference by jury—Non-examination of material witnesses by the prose- 
cution ; see Reference ns wee 


inherent power, whea cannot be exercised ; see Jurisdiction cay Ve 

insolveacy—Frovinctal Insolvency Act. (V of 1920), sections 41 (2) (8) (c) 
and 42 (3)—Order postponing discharge of inseleent tU payment of 
dividend of a certain amount, if legal. | 

An order postponing the disoharge of an insolvent till he has paid eight 
annas in the rupee isnot legal. Ajit Kumar Haldar +. The Official 

. Recelyer, 24-Parganas : =. P 

Insurance—Insurance Act (IV of 1938), section 7(3) provise—Inswrance 
Company carrying on business of Life Insurance along with business in 
Miscellaneous Inswerance—Bwusiness. in Miscellaneous Insurance disconti- 
nued—Whether on discontinuance of Miscellaneous Insurance, the 
Insurance Company is entitled to the benefit of previso to section 7(3) of 
the Insurance Act in Fespect of instalments. 

At the time when the application for registration was made by an Insurance 
Company it carried on along with business in Life Insurance the business 
of Miscellaneous Insurance, Cortain instalments in respect of deposit as 
required under section 7 (1) (0) of the Insurance Act was made under 
section 7 (3) of the Act. On the discontinuance of business in Misoella- 
neous Insurance the Insurance Company wanted to get the benefit of 
instalments in respect of Life Insurance business under the proviso 
to section 7(3) of the Act ; 

Held, that the proviso to section 7(3) of the Insurance Act did not apply 
to a case where the Insurance Company did not carry on life insurance 
business exclusively at the time when it was registored but carried on a 
business of another class along with life insurance work although ths 
Insurance Company discortinued the other business late; on. Navajiban 
Insurance Company, Limited s. The Superintendent of insur- 
ance, Government of india one eee 

imsurance Act, section 7(3) Proviso—Insurance Company carrying on busi- 
nem of life Insurance with business In Miscellaneous Insurance—Business 
in Misoellaneous Insurance disoontinued—insuranoe Company, on dis- 
oontinuance, if entitled to the benefit of section 7(3) Proviso; sse 
Insoraace - i 2s ies 
=y section 7(3) Proviso, if applicable—Insuranos Company not 
carrying on Life Insurance business exclusively at the tims when it was 
registered but carried on a business of another class along with life 
Insurance work—Subsequent disoontinuanoe of other business; see 
Insurance eee m 
Insurance Company, on discontinuance of one of the businesses, If entitled 
to the benefit of section 7(3) Proviso —Insurance Company oarrying oa 
business of Life Insurance with business in Miscellaneots Insurance— 
Business in Miscellaneous Insaranos discontinued ; see Insurance sas 
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Intereet—Pengal Money Lenders Act, 1940, (Act X B. C. of 1940), section 31, 
clause (a)—Preliminary mortgages decree— ‘Decreta! amount’, meaning 
and scope of—Section, if prohibits interest upto date of decree—Words 
"Or iw any agreement’ omitied in on-obstanie clause of iks & ction, 
effect of—Section, if subject of agreement regarding payment of 
interest—Civil Procedure Code, order 34, rule 11(a) and (b)—Interest of 
oper cont. “HU realisation of entire amount’ im mortgage bomd— 
Preliminary decree—Final decree—Sale—Before confirmation, decree 
re-epened—New dacree passed, with interest at 8 per cent. till date of 
swii—Sale cancelled~ Five equal annual instalments given Ly lower 
Cowri—What should be proper order 

A mortgage was executed on August 13, 1934, therate of interest in the 
bond being nine per cent perannom ''tillthe realisation of the entire 
amount.” ~ On this mortgage a su was brought on July 16, 1997. After 
two experte prelhninary decrees had been made and set asids, a third 
exparie preliminary decree was passed on March 1, 1939. This was 
followed by a final decree in execution of which the mortgaged property 
was sold to the decree-holders on May 15, 1940, Before confirmation of 
sale, the decree was re-opened on June 4, 1941, under section 36 of the 
Bo gal Money Lenders Act and a new deoreo was passed awarding, 
amongst other reliefs, Interest at the rate of 8 per cent per annum, as 
under section 30, from the date of bond till date of suit and the mort- 
gagor was allow. d to pay in five equal annual instalments commencing in 
January, 1942. The slo was cancelled, The lower .Court allowed no 
interest between date of sult and date of decree, or for any subsequent 
perlod, Before the High Court the only point raised, was as to the 
amount allowed as interest and to the period for which interest was 
allowed : . 

Held, section 31(a) of the Bengal Money Lenders Act, 1940 does not 
prohibit tha award of interest up tothe date of the decree, since this 
would be included In the ‘decretal amount and would not be interest oa 
that amount, $ 

The omission of the wards, “or in any agreement” in the mwon-ebslanis 
clause of section 31, unlike in sections 30 and 24, is significant and the 
section is not intended to apply where there is an agreement to the 
contrary. Subject to this, section 31 applies to the preliminary decree 
in a mortgage sult. 

The position therefore in the present case stand thus: The stipulated 
rate.of interest that Is, 9 pec cent per annum is cut down by section 30 
to 8 percent per annum and the period of stipulation, that is, “till 
realisation of the entire amount" is cut down by order 34, rule 11 of the 
Code of Civil Prooedure to and at the date fixed for redemption in the 
preliminary decree but it remains unaffected by section 31, After that 
date however, eis. “date fixed for redemption", the agreement is 
superseded by order 34, rule 11(b), which, in its turn, is over-riddan by 
section $1. n 

The term, ‘Decretal amount’, with referenos to the preliminary decree in a 
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Pat, 
intereet—(Conià ) : 
mortgage suit oan only mean the whole amount found or declared to be 
due to the plaintiff at the date of the decree under order 34, rule 2 (1) (a) 
or (b). But where a period of grace for redemption is allowed, the 
additional payments not being entered in the decree and not even capable 
of being computed at the dateof the decree do not form part of the 
*decretal amount’. i 
The prohibition contemplated by section 3t(a) necessarily Includes a 
prohibition of interest on any portion of the decretal amount. Hence, 
‘the interest allowed by order 34, rule rria) of the Code: of Civil 
Procedure, though not on the whole of the “‘decretal amount”, but on 
certain items th reof, falls within the loan of section 31. Atal Krishna 
Das s. Amrita Lal Chakravarty ise 257 
Interpretation of language of a Code—Explanftion from Saale Code ; see 3 
Cause of action m € 112 
Judge asking jury not to draw adverse inference, if case loses nothing by 
' pOn-examination of witnesses named in the First Information report ; ses 
Misdtrections aie 451 
Jurisdictlon—Cess Act (Act IX B C.of 1880), fection 44, inai (^ 
(3) —Apporiiensment of cess without notice io recorded tenant, if an act 
without jurisdiction —Civil Court, if has jurisdiction to declars such 
apportionment of cesses ultra vires and illegal —Limitation. 
Apportionment of cess by the Collector under sub-section (3) without the 
notice prescribed by sub-section (2) of section 44 of the Cess Act is an act 
without jurisdiction and the Civil Court has jurisdiction to declare such 
an apportionment slira eirss, illegal -and not binding on the party 
concerned and in sach a caso no question of limitation for institution of 


sait arises. i 
Case laws referred to. Ritendra Kanta Lahiri Chaudhury v. Dhiren- 
dra Kanta Lahiri Chaudhury s 141 


a —-Swit for declaration that order by Board of Resa setting 
aside sale is void and ultya vires—No prayer for possession as conseguen- 
Hal relief—Such suit, if one for declaration of title and if maintain- 
able—Specific Relief Act (I of 1877), section 41 and Code of Civil Proce- 
dure, (Act V of 1908), section 9 and ordery rule 7—Section ga, tf 
exhaustive as to power of Court to mabe decrees merely declararory— 
Decree merely defining rights and decree both defining rights and giving 
present relief—Power of Court in each. case governed by which prowi- 
sions —Proviso to section 42, if a bar—Amy further relief, if weed^d— 
Collector, who made previous order for delivery of possession, or Board of 
Revenus or particular member thereof whose order complained oj, if a 
necessary er proper party—Bengal Land Revenue Sales Act (XI of 1859) 
ond Bengal Board of Revenue Aci—Member no longer in office, mo retaf 
prayed for against kim personally, kis interest not in any way ayecied; 
good faith not disputed—DBoard’s order, if intra vires (Act VII of 1868), 
section a and (Act XI of 1850), section 26—Appeal to Commissioner | 
presented after Golh day mnd rejected as time-barred—Passing of findl - 
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Jurisdiction—(Conid ) : 

orders not suspended by Commissionsr mor case tepresented to the 
Beard—Board, if has inherent power to set aside the sale—Board, {f 
acting as Court in setting aside sale—If soy if can exercise inkerent 
powers—Act XI ef 1859, section 27, if applies—Regulation I of 1829, 
section 4, effect of, as to conirel of Board im respect ef exercise of 
powsrs by Commissionsr—Civil Court, if kas jurisdiction te pronounce 
~ Boerd's order ultra vires—Bengal Board of Revenwe Act, 1913, 
section O, effect ef—bBoard's order under, if final—Act XI of 1859, 
section 33, effect of, on sale under section 14—Such sale, where there 
were arrears of resente, tf and when may be annulled by Civil Court 
wnder section 33-—If may be so dene ai the instance of defendant in a 
collateral proceeding—Section 14, Collector if may proceed under, when 
there are no bids at the sale of separatie account under section 13— 
Section 58, 1st part, Uf applies 13 such casss—'Estats’, what is—Act VII 
Qf 1868, section 1, defining ‘estate’, if applies to section 58, 154 part— 

Effect. | 
On January 8, 1937, a separato acoount (No. 8) of a revenue-paying estate 
was put up to sale under section 13 of the Bengal Land Revenue Sales 
Act (XI of 1859) for the realisation of an arrear of land revenue. As no 
bids were forthcoming, the Collector, proceeding under section 14, 
stopped the sale and mado the requisite declaration for the male of the 
entire estate. On January II, 1937, a co-sbarer in the zemindary 
(plaintiff) asked the Collector for permission to purchase the aforesaid 
separate accout (No. 3) by paying the arrear due therefrom. This was 
allowed and the arrear paid in. On; January 19, 1937, the Collector 
declared him purchaser of the defaulting share. No appeal having 
been preferred against the sale within the prescribed perlod_of 60 days, 
the salo was confirmed, On April 5, 1937 a sale certificate was issued 
to the sald co-sharer purchaser under section 28 of the Act. On Apri] 
7, 1937, the Collector ordered delivery of possession to him under 
section 99. Before~this order could be carried out other co sharers 
(defendants) preferred an appeal to the Commissioner on May 1, 1937 
praying that the sale be set aside. The appeal was out of time, and 
as the appellants were unable to prove that they were entitled to an 
. eXtension of time on the ground of fraud, the appeal was rejected on 
May 11, 1937. On May 25, 1937, they presented a petition to the Board . 
of Revenus, against the Commissioner's order. The Board called for 
the records and a report from the Commissioner, and on September 13, 
1937, after perusing both set aside the mle. The Board was of opinion 
that the Commissioner could extend the time in the present coase on 
the ground of manifest injustice, that the sale law should be adminis- 
tered leniently, that all final Courts including revenue Courts have an 
inherent power to make such orders as may bo necessary for the sake of 
justioe and that the Board has a power of control over the proceedings 
of Commissioners, and in that view of the matter overruled the objec- 
tions based on absence of jurisdiction and sot aside the mle, To got 
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Jurisdictlon—(Cesid) : 

aside this order of the Board dated the 13th September, 1937 the 
auction-purchaser brought a sult asking that the Board's order be 
declared wire vires, void and unenforceable and that the 
plaintiff be entitled to get possession of the property in sult under 
section 29 of the Bengal Land Revenue Sales Act. Tho sult was 
decreed by the trial Court. On appeal to the High Comt, the following 
points of law were ralsed: (1) that the mit is not maintainable, 
(1) without a prayer for recovery of possession as consequential relief 
and (i) without the addition of the Collector as a party ; (2) that 
the Board's order was intra vires according to section 2 af Act VII of 
1868 read with section 96 of Act XI of 1859, and section 4 of Regula- 
tion I of 1829 ; (3) that if the Board's order is invalid so is the sale 
by the Collector as the latter could not proqeed under section 14 there 
having been no bide at all; that the Jurisdiction of the Civil .ourt to 
annul the sale is excluded by section 33 of Act XI of 1859: 

Held, (1) the power of the Courts in India to make merely declaratory 
deorees in the sense thar they merely serve to define righty, without 
giving present relief is governed entirely by sectfon 4a of the Specific 
Relief Act, ` 

But where, as here, a decreo has the effect of giving present relief as 
well, the power to make it will be governed -by the general provisions of 
the . ode of Civil Procedure, e. g., section 9 or order 7 rale 7 of the 
Code and not by section 42 of the Specific Relief Act. 


Even assuming that the Specific Relief Act applies to such a suit as tho ` 


present one, the Proviso to section 42 is nota bar to a declaration of 
plaintiffs title because the plalnthf wes not required to seek further 
relief as the annulling of the Board's order for which the suit is brought 
would give him all that he wanted. 

Again, in terms of section 42 of the Specific Relief Act, the plaintiff 
may institute a suit against the defendants, but not egainst the Collector 
as tbe latter has not denied, nor is ho interested to deny the plaintiff's 
title although he could do nothing to assist the plafhtiff after the 
Board of Revenue had set alde the sale. 

The Board of Revenue cannot be sued in its official capacity either In the 
name of the Board itself œ in any other name, for the purpose of 
Impugning an Order passed by the Board. The only way of impleading 
the Board of Revenue in the present sult would have been by impleading 
the member of the Board in his individual capacity and in his own name. 
There being no provision in the Bengal Land Revenue Sales Act or 
the Bengal Board of Revenue Act giving protection to persons passing 
Orders it must be taken that the Member of the Board In annulling 
the sle is not acting judicially and is not protected from suit in cases 
like the present. But in the clroumstanoes of the present case, ho is 
not a necessary perty, because he is no longer in office, the plaintiff does 
not pray for any relief against him personally, his good faith is not 
disputed, his interests are in no way affected by the result of the 
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Jurisdiction—(Contd,) : 
litigation and because his presence before the Court is not necessary in 
order to enable the Court effectually and completely to adjudicate upon 
the questions involved in that suit, 

(a) Where the Commissioner did not suspend the passing of final orders 
In an appeal nor did he represent the case to the Board, the latter could 
not annul the sale under section 96 of the Bengal Land Revenue 
Act, 

Besides the powers conferred by section 26, the Board has no inherent 
powers to set aside the mle beoause, in the first place, the Board in 
setting aside tho sale is no& acting as a Court and because in the 
seoond place, inherent powers cannot be exercised in matters for which 
the statute bas made express provision and in & manner calculated to 
defeat the statutory provision, Unless tho Commissioner recommends 
and the Board ooncurs, a sale cannot be.set aside merely because of 
hardship or injustice, 

The Act of 1859 contains no provision giring the Board a general power 
of revising the Commlissioner’s orders. 

Section 6, Bengal Board of Revenue Act, 1913 does not affect the arie 
diction of tne Civil Court to pronounoe the Board's order slira vires, 
where tho latter acts without Jarisdjo ion. 

(3) A sale, held under section 14 of the Bengal Land Revenue Sales Act, 

_ {in a ose where there were arrears of revenus can only be annulied by 
a Civil Court upon the grounds and subject t the conditions prescribed 
under section 33 of the Act at the instanoe of the plaintiff in a suit 
brought for the purpose and not at (he Instance of a defendant in a 
collateral action oc proceeding. 

Bengal Land xevenue Sales A-t, 1859, Section 58 applies only to the 
integral estates, 

The procedure preseribed in section 14 of the Bengal Land Revenus Sales 
Act applles just as much when there are no bids and the salo proves 
wholly abortive as when the bids are Insufficient and the sale proves 
partially abortive. 

So, 2 Collector may follow the course laid down in section 14 where there 
are no bids at all at the sale of a separate account held under section 13. 
Chowdhury Mohammad Manjural Haque v. Sebalt of Sri Sri 
Iswar Lakshmi Narayan Jew, Thakur - - 

Jury, trial ly—Hurder cass—Righteen persons summoned as jurors, nins 
attended and seven emoanelied wey, if properly constituted —Code of 
Criminal Procedure (Act V ef 1898), sectlom 374 276 and 326—Trial, if 
bad—Dafect, if cured by section 557—Section 537, scope of—The 
objection, if may be taken for first time ai hearing before High Couri— 
Indjan Evidence Act, section 114(0), tf applies to shew that it was 
impracticable to empanel a jury of nins. 

A person was tried by the Additional Sessions Judge of Midnapore with a 
jury of seven on a charge of murder. The jury by a unanimous verdict 
hed found tho socused guilty. The learned Judge accepted the verdict 
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Jury —(Conid.) : 
of the jury and sentenced the accused to death. The accused appealed 
against the oonviction and sentence to the High Court and there was 
also a Reference by the Judge to the High Court under section 374 of 
the Code of Criminal Procedure. As regards the empanelling of jury, 
eigh persons had been summoned, nine attecded and seven chosen 
by lot. Before the High Court, the following points were raised ; 
(1) Whether the provisions of section 274 of the Code of Criminal 
Prooedure Code were violated inasmuch as it was practicable to have 
nine jurors ; (2) Lf so, does the disobedience completely vitiate the trial ; 
(3) Whether the defect conld be cured by sectlon 537; (4) Whether 
the presump fon under section 114(e) of the Indian Evidence Act could 
be drawn, that it was imprrcticable to bare nine jurors ; (5) Whether 
the objection could be taken for the first time at the hearing before the 

High Court. 

Held: 

Per Curios: Where the record clearly shows that oaly seven jurors 
were chosen by lot by the Jodge although It was ‘practkcable’ to choose 
ning, the presumption under section 114(e), Indian Evidence Act dces 
not arise and it must be taken as established that the proviso to sub- 
section (3) to section 274 of the Code of Criminal Procedure has not 
been obsyed 

Case-law referred to and discussed. 

In such a orse the jury Is not validly constituted and the entire trial Is 
vitiated thereby. 

Per Sen, F.: Whore a disobedience relates to a provis'on of the Code of 
Criminal Proceduro which prescribes the constitution of the tribunal, 
consisting of a Judge and a fixed number of jurors and the disobedience 
has led to a defect in the constitution of the tribunal, it must be taken 
that there was no trial at all as the body was not empowered by the 
law to bold the trial, and in such a case section £37 cannot be called 
in aid, 

Such a tribunal is not “a Court of competent jurisdiction” within the 
meaning of section 537. 

The disobedience of imperatives dealing with minor matters would be 
carable if fn fact no Injustice is oaused- But where the disobedience is 
of a provision of the Code which may be described ss vital or radical 
section 537 oan have no applloation. 

Per Curiam : The objection as to the constitution of the jury as onder 
section 274 of the Code of Criminal Procedure being one as to the very 

- fowndation of the trial should be entertained, evon if taken for the 
first time at the hearing before the High Court, parttoularly where 
the Crown has had ample opportunity to consider the point. King- 
Emperor v. Kishore Khanra ês ‘ie 129 

Khas poesession-—Record-of-Righis, earlier and later—Which is be pre- 
Serred—Ne atiempt to get later entry rorrected—Natwe of presump- 
tion——Revenas Sale Laws section s7(4)—Protected interest—Garden, 
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Khas possession—(Conid.) : 
what is—Piets enclosed within pucca walls, with vegetables grown 
thereon, if such ‘garden’. 


A person purchased some property appertaining to Tcuzis Nos. 6 and 6/1 
at a revenue sale he'd in 1936. After purchase, he sought to anntl 
encumbrances under section 37 of the Revenue Sale Law. The only 
dispute is, whether he is entitled to annul as an tncumbrance the tenure 
in respect of three plots of land. The Petty Settlement record of 1910 
shows that the plots in dispute were held under three estates namely 
Touzis 6 and 6/1 (subsequently amalgamated as Touxi i2 and 14). The 
entry in the Record-of-Righfs of 1931 shows this property as apper- 
taining to the amalgamated Touzis Nos. 6 and 6/1. The question arose, 
whether the later or the earlier record was to be preferred. Further 
question arose, whether the plots in dispute constituted a ‘garden’ 
within the meaning of section 37(4) of the Revenue Sale Law and 
as such was a protected interest and not liable to be annulled by the 
purchaser, The High Court in Second Appeal : 


Held, (1) The later Record-of-Rights is presumed to be correct. 

A finally published Reoords-of-Rights must be regarded as presumptive 
evidence with regard to the conditions which existed at the time when 
the record was prepared. 

If any party is agerieved by an incorrect entry in the later record be may 
get it corrected under the Bengal Tenancy Act. Bat if not so done, 
it must be taken that the entries In the later records-of-rignts are correct 
until the contrary is shown, 


(3) In order to ascertain whether a plot of land Iga garden or not [within 
the meaning of section 374) Revenus Sale Law], one of the principal 
elements to be taken into consideration is whether the land has been 
enclosed for the purpose of growlog vegetables, fruit or flowers, as 
opposed to a field which has been left open for the ordinary purposes of 
cultivation as carried on in a village, 

It ls Immaterial whether the plants grown on the land have to be planted 
every year or are of a permanent naturo Rai Rameswar Nathany 
(Dudwala) Bahadur v. Subodh Gopal Basu e 


ow 


Landlord, i£ can get a decree for arrears of rent pending sult for assessment 
and recovery of additional rent and for a further period of 3 years 
immediately preceding the sult : see Possession — vee 

a ——, when entitled to additional rent for aceretion by alluvion to the 
lands held under him ; see Possession e ANG 

maae — decres-holder auction-purchaser seeking to recover possesskm of 
auction-parchased immovable property with mesae profits—Clvil Proce 
dure Code, section 47, order ar rule 95 ; ses Poasession, sult for "e 

D —— decree- holder auotlon-purchaser seeking to recover possession of 
Immovable property purchased by him—Prooedure to be followed— 
Separate sult for possession, if maintainable ; see Possession, suit fcr ... 

Law, when retrospective ; se Rent, enhancement of ae a 


~ 
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Limitation —Be ra! Tenancy Act (VIII of 1885), Schedule III, Article 3, 
scope of—'Dishessession’’, if must be ""dispossession", by landlord as 
such—Dispossession through machinery of Cowrt, if falls outside 
the Article, 

The plaintiffs, in 1922, and again in 1930 purchased portions of a raiyati 
bolding held under the defendants Nos. 1 to 3. In 1931, the landlords, 
defendants Nos. 1 to 3, brought a rent-suit against the ralyats of the said 
holding leaving out the plaintiffs. The 'andlords obtained a decree and 
purchased the holding in execution. Thereafter they served a notice under 


section 167 of the Bengal Tenancy Act for annulling the under-raiyat! ` 


under the sald holding. They got a decrea for ejectment and eventually, 

on May 12, 1935, took possession of the holding throngh Court. On 
July 26, 1937 the plaintiffs brought the present suit for a declaratioa 
that thelr Interests were not affected by the proceedings in the rent sult 

and for recovery of possession. It was found that the earlier purchase 

: bad not been recognised by the landlords, defendants Nos. 1 to 3. 
The crucial question that arose oa these facts was, whether the salt was 
barred by Limitation under Article 3 of Schedule If of the Bengal 
Tenancy Act, as it had been brought more than two years after the date 

of disposseesion. Before the Hgh Cout it was argued that 
“dispossession” in the third column in Article 3 of Schedule IIl of the 
Bengal Tenancy Act means “dispossession’’ by the landlord as landlord 

and disposseasion in the present case was not by the plaintiffs landlord 

at all as the purchase had not been recognised by the landlords, the 
defendants Noe, 1 to 3, It wasalso argued that dispossession by the 
landlord through the machinery of the Court, as in the present case, 

is outside the scope of the article. On these grounds, it was contended 

that Article 3 of Schedule III of the Bengal Tenancy Act did not 
apply to the present case and that the sult was not barred by limitation : 
Held, that the suit was birred under Article 3 of Schedu!e III of the 

. Bengal Tenancy Act. Srimati Khatun Jinnat Sahebani v. Isha 
Prokash Gangooli aad oo 
Civil Court declaring apportionment of cess by the Collector 
without notloe prescribed by sub-section (a) of section 44 of the Cess 
Act, dira sires, illegal and not binding on the party concerned; see 
Juriediction - ev 
Limitation Act, Schedule I, Artiole 2—Clalm for compensation for illegal 
arrest ; aee Damages ` ses m 

, Schedule I, Articles 2, 33—Claim for compensation for 
malicious prosecution ; see Damages ss a 
——, Schedule I, Article 139, if creates a right of suit—Civil 
Procedure Ccde, section 47 barring a süit by landlord decree-holder 
auction-purchaser for possession of auction-purchased land; se Pomer 
sion, sult for "T ~ n 

Lis pendens—first mortgagee purchasing property in execution of kis 
mortgage decree during pendency of suit om the second morigage—~— 
Settlement by the first mortgages purchaser with tenants—Subsequent 











Paar. 


186 
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Lis pendems—(Contd.) : 
purohase by second mortgagee in eseculion of kis decree—Whether 
purchases by first mortgages and subsequent seit ement affected by 
Hs pendens. 

Plaintiff was the seoond mortgagee in respect of oertain properties. The 

first mortgagees in respect of the smp properties were defendants 3-7. 
Both the mortgages were simple mortgages, and. both the mortgagees 
instituted suits in respect of thelr mortgage. In the sult by the second 
mortgagee, the first mortgagee was made a party but in the sult by 
the first mortgagee the second mortgagee was not made a party, 
During pendency of sult of second mortgagee, the first mortgagee 
obtained a decree and in execution of the decree, purchased the proper- 
thes himself, Having got possession the properties were settled with 
defendant No. a. Subsequent to this the second mortgagee obtained 
a decree in his suit and himself purchased the property In execution. 
Having falled to get actual possession the present suit was instituted 
for recovery of possession : 

Held, that the purchase and subsequent settlement by the first mortgages 
was affected bv the rule of Ils pendens. . 

Obiter: Whero each of the two simple mortgagoes files a separate sult 
impleading ths mortgagor but not the other mortgagee and in exeontion 
sales different persons become porchasers the priority of the date of 
purchase gives priority of title to possession and if the prior mortgagee 
happens to be the prior purchaser, as in the present case, ho onn use 
his mortgage as a shield against the purchase by the seodad mortgagee, 

In tbe present case the enforcement being barred by lapse of time, 

the shield was no longer available. Muhammad Juman Mia v. 

Akal Mudiani - 16a 
Loan—Bengal Honey Lenders Act (X of 1940), section 2(12)—Reni dus by a 

painidar io a semindar—Agreement between the parties—liabilily 

acknowledged on behalf of patnidar with promise to pay the amount due 

with interest. 

The respondent started proceedings under Regulation VIII of 1819 on the 
Jst Baismk, 1349 (z15th April, 1935). On 15th May, 1935, the 
Collector, on the request of the pntnidar, struck out the Ausiwas proceed- 
ing The patnidar acknowledged the putni rent and promised to pay 
that amount within the month of Sraban, 1342 with interest at Rs. 1-8 
annas per cent per month upon the loan. No moncy-was paid and the 
putni itself was sold under Regulation VIII for arrears of a subsequent 
period. On 15th May, 1937, the zemindar.(respondent) instituted a 
money suit agalnst the putnidar for recovery of the amount mentioned 
above and a decree was obtained on compromise on aoth February, 
1939. The judgment-debtor, appellant applied to re-open this decree 
under section 36 of the Bengal Money Lenders Act : : 

Heid, that the decree was not in respect of the loan which could attract 
the operations of the provisions of the Bengal Money Lenders Act. 

To constitute a Idan’ there must be an element of advance either actual oc 
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Paar. 
Loan—(Contd ) : 

notional and in each oase the Court has got to be satisfied from the 

circumstances that the transaction in fact involved an advance, 

In the present case the liability still remained a liability for rent. The fact 

that the a was an undertaking to pay interest at the rate Rs. 1-8 annas 

per cent per month did not affect the situation. Satinath Bagchi v. 

Raja Bhupondra Narayan Sinha Bahadur See UM 135 
Maliclous prosecution, claim for—Proof ; sss Damages m 93 
——— m peoseoution, claim for compensation for—Limitation ‘Act, Seh, 

Arts. 2, 23 ; sse Damages T 93 


Marriage—Eniicing away a married woman Marriage. bebeeeen a Sikh 
Brakmin and a Hindu Brakwin- Sikhs, if governed by Hindu Low ci 
regards marrlage—Wife by such marriage leaving husband and living 
with two others—Indian Penal Coda (Act ALY of 1860), section 498, 
proceeding for effence under. 

A Sikh professing to be a Hindu may marry according to Hindu Law, 
provided there is no bar of caste, 

Though the Sikhs may not be Hindus in the true religious sense, thay 
would still be governed by Hindu Law in matters regarding which no 
other law has been either enacted by statute for the Sikhs, or established 
by custom amongst them. Inder Singh s. Sadhu Singh ii 327 


Memorandum drawn up by a Police officer of the articles taken over by him. 
from x person who was entrusted with their custody by the villages who 
had recovered the same from the dacoits before the Police appeared on 
the scene containing also a summary of statements made to him during 
investigation by persons whom be examined, if could be proved other- 
wise than as permitted under section 162 Criminal Procedure Code ; we 
Misdirection Gas T 407 

Misdirection—Chergy to Stury—Misdirections—Letting in inadmissible evi- 
dence, tf material misdirection—Tast identification of stolen property 
recevered from accused persons, held in presence af Police-Oficer and 
deposed to by witnesses—Such statement, if admissiblea—Memorandum 
drawn up by Police Officer of stolen articles taken over by him from 
custody of persons who had recovered them, containing also a summary 
of statements made to him during investigation, y admissible in 
evidence — Code of Criminal Procedure (Act V of 1898), section 163. 


Four persons were placed on their trial before the Sessions Judge of 
Midnapore on a charge of dacolty The jury refurned a unanimous 
verdict in respect of-all the four accuséd. They found two scoused not 
guijty and found the remaining two guilty of the offence of dacolty, 
The learned Sessions Judge accepted the unanimous verdict, and acoord- 
ingly acquitted the two zcoused and convicted the remaining two. 
One of the two convicted persons appealed io the High Court. Before 
the High Court it was urged that there were misdirections in the charge 
which had occasioned an erroneous verdict by the jury inasmuch as 
evidence which was not admissible under the Code of Criminal 
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Misdirection—(Coxid) : 
Procedure and under the Indian Evidenoe Act wes aliod is ba placed 
before the jory and the same had prejudioed the aocused 1 

Held, (per Curiam): Any identification of stolen property in the presence 
of a Police Officer during investigation, was a statement mede to a 
Police Officer during Investigation and was, therefore, within the soope 
of section 169 of the Code of Criminal Procedure, and jnadmissible in 
evidence, The witnesses therefore should not have been allowed ta 
depose to the fact that they had identified stolen property In presence 
of Police Offloer, 

Per Der F.: The statement of the identifier constitutes the identi- 
fication. Identification has no separate existence apart from the stato- 
ment whereby the things ara klentined, 

Section 162 of the Code of Crinfinal Prooedure does not say that state- 
ments made at any particular place only (e. g., the Thana) shall hs 
inadmissible, 

Per Curlam : A memorandum drawn up by a Police Officer of the articles 
taken over by him from a person who was eutrusted with thelr custody 
by the villagers who had recovered the same from the dacolts before 
the Police appeared on the soene, which though described in the charge 
to the fury as a search list, contained also a summary of statements 
made to him during Investigation by persons whom he examined, could 
not be proved otherwise than as permitted under section 162 of the 
Code of Criminal Procedure and should not have been placed before the 
jury. It had considerable effect on the jury and their verdict, The 
Emperor o Sk Khabiruddin " - 497 

Misdirections—Ckerge to Tury—Prrsons named as witnesses jo the occur- 
ance in the First Information Report but not examined as witnesses— 
Fudge mentioning the fact and adding the explanation offered by 
prosecution for non-examination—Fudge alse asking jury not to draw 
adverse inference, if cass loser nothing by their absence, if ameunis 
te misdirection, . 

Twelve persons were placed on their trial before Sessions Judge on Seeded 

. under sections 147, 148, 307 and 325/34 of the Indian Penal Code, 
The plea of tbe accused was that of alibi; Four persons named as 
witnesses to tbe occurrence (rioting, grievous hurt etc.) in the First 
Information Report were not examined as witnesses in Court. During 
the trial the learned Jndge in his charge to the Jury drew the attention 
of the Jury to this fact and then gave the explanation offered by‘ the 
prosecution for the non-examination of the witnesses which was to the 
effect that they were not actually present at the time. of asmult and 
were also related to the accused party, The learned Judge then 
explained tho law on the subject which was, inter alia, that If a material 
witness was left out by the prosecution without sufficient explanation, — 
a presumption could be drawn that the witness, if produced, would not 
support the prosecution oase, It was, ` however, added by the learned 
Judge, "1f, however, the cass loses nothing by his absence, ng 
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Pans. 
Misdir ectlons—(Contd.) : 
presumption adverss to the prosecation need be drawn ”. Tha inolusion 
of this sent nce in the charge raised a controv rsy and it w. s argued 
befcre he High Cour that the inclusion of this sentence destroyed 
the value of the explanation and was in itself a misdirection : 

Held, the inclusion of this sentence in the explanation when the rest of 
the explanation is obviously correct and complete does not amount 
to misdirection. The Emperors Karamall:ikdar ... oe 453 

Mortgage—Bengal Moxey Lenders Act (X B. C. of 1940), section 38— 
Mortgages in possession in liru of interest, if accowntab e, nhen mert- 
Sage transaction enter.d into prier to the Aci—Ferm o; order under the 
saction, on application by s ch mortgagor—Interest, rate of, to be 
calculated wh n mortgage deed mentions no rate—Rext payable by 
tengais to marigugré im possession or rent decrees ob:ained if interest 
under section 2 (8) of the Aci— eposit of principal under section 83 of 
the Transfer of Property Act (IV ef 1882) mot accepted by such 
mortgagre—l/ borrower estopped from taking recourse to Money Lenders 
Act, when it cams inta force. 

The terms of a usufructuary mortgage bond were that the mortgagee was 
to remain in possession in lieu of interest. The usufroctuary mortgage 
bond was executed before the Bengal Money Lenders Act came into 
operation. When the Act came into force the mortgagor filed an 
application under section 38 uf the Bengal Money Lenders Act for taking 
accounts and declaring the amoant due. The mortgagee contended 
that as he was absulved from accounting under section 77 of tho I'ransfer — ^ 
of Property Act there oan bo no accounting. | 

Held, that notwithstanding the provisions of section 77 of tho Transfer of 
Property Act, the mortgagor is entitled to an accounting under section 38 
of Bengal Money Lenders Act with reference to provisions of section 30, 

Under section 38 of the Bengal Money Lerders Act there can be no 
declaration that any amount is due from the lender to the borrower, At 
most there can be a declaration that nothing is due on th- mortgage. 

Where no interest 1s mentioned in such a mortgage bond tfe mortgages is 
entitled to interest at the highest rate allowed by law. 

Interest as defined In section 2 (8) of the Bengal Money Lenders Act 
includes any sum by whatever name it is called in excees of the principal 
paid or payable to lende: in conmderation of a loan. Ina usutroctuary 
mortgage, therefore where mortgagee was pat in possession In lieu of 
interest, whatever was payable to such a mortgages by the tenants 
including rent decrees obtained by him 1s interest within the meaning of 
section @ (8) of the said Act and as such must go into accounting 1 

R: fuml to accept the deposit made under section 83 ot the Tranafer of 
Property Act by the mortgagor before the commenosment of the Bengal 
Money Lenders Act does nx estop the mortgagor from taking advantage 
of Bengal- Money Lenders Act when it came into force inasmuch as the 
equity of redemption remained in tact. Sm. Mehorunissa Bibl v. 
Satish Chandre Dutta T oe 323 
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Mortgage-decree—Rs-opening of—Bengal Money Lenders Act (Act X B. C, 
of 1940), sections 30 ( ), 36 (1), Prowise (1) —Principal of the original 
foan—Adjustment of leans taken by morigage, which recited the prin- 
cipal of the loan ai a date twelve years before suii—Original loan, 
whether money actually advanced or the amownt treated as principal 
in the mortgage bond. 

A mortgage bond executed on the ard March, 1917 recited that the 
mortgagors had in t e past taken different sums on simple bonds from 
the mortgages. It was stated in the mortgage bond that an adjustment 
had been made and a certain amount was agreed upon as the principal 
and the mortgage bond was executed with interest payable at the rate 
of twelve per ent. per anfum on that amount. There was a decree 
on the mortgage. The last application for execution was made in 1937 
and while ıt was pending the Bengal Money lenders Act came into 
force, The mortgagor thereafter applied for relief under section 35 of 
the Bengal Money Lenders Act. The question- arose what would be 
the “principal of the original loan" in re-opening the transaction ; 


Held, that the adjustment by way of mortgage closing previous dealings 
and creating new obligations having been entered into more than twelve 
years prx to the last application for execution (assuming that the last 
application for execntion in 1937 was a “suit” as contemplated by 
Proviso (i) of Section 36 (1) of the Money Lenders Act), the adjustment 
cannot be re-opened by reason of Proviso i: of Section 36 (1) of the 
Bengal Money Lenders Aét. The principal of the original loan contem- 
plated by section 30 of the Money Lenders Act wou.d b , therefore, the 
amount which was treated by the parties as the principal for the purpose 
of the mortgage and not the money actually advanced by the decree- 

When the suit [s on & mortgage, the decroe on re-opening will be that |: 
default of paytheat of any instalment the plaintiff wil] have the right 
to apply for final decree In accordance with the provisl ns of section 34, 
sub-section (1), clause (a, sub-clause (11 of the Bengal Money enders 
Act. Nripendra Chandra Saha Choudhury v. Md. Abbas All .. 


Mortgage decree on re-opening, form of—Bengal Money Louders Ac’, 





section 34 sub-section (1: ; see Mor'gige decree - ewa 
+ sult~inal decree for sale, when fully satisfied ; ase Re-openi g 
of decree e. e 





eult—Final decree for sle ls satisfied before ‘xt January, 1930— 
Mortgage dent not satisfia: in fulh—Prooeeding under order 34 rule 6 
Civil Procedure odo pending on or afte: ist January, 1939 ; see 





£ Re-opening of decree m 
suit—Personal decree, If can be re-opened—Personal decree made 
botore 1st January, 1979 ; es Re-opening of decree sss T 


rult~Personal detr e ma e after ist Janury, 1939—Preliminary 
decree, if oan bs re-opened | see Ré-opening of decree ave - 
—— — fuit Preliminary deorso — Persona! decree made before oc after 
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Pace. 
Mortgage—(Cextd) : 
1st January, 1939—Relie£ to the borrower, nature of ; see PETEA of 
decree ive “see 373 
sult—Preliminary decree incorporating a personal decree, when 
satisfied ; ser Re-opening of decree ae vee 373 





sults—Suait by first mortgagee, in which second mortgagee not 
made party—First mortgagee purchasing property in execution of his 
mortgage decree pending sult on second mortgage—First mortgagee 
party in seoond mortgagoe’s suit—Settlement by the first mortgagee 
purchaser with tenants— Subsequent purchase by second mortgagee in 
execution of his dectee-——Purchase by first mortgagee and subsequent 
— settle nent, if affected by lis pendens ; see Lis pbodens d T. 16a 
Mortgagor, If can take advantage of Bengal Money Lenders Act —Refusl 
by mortgagor to acoept deposit under section 83 of the Transfer of 
Property Act ; see Mortgage "T si 323 
Natb Gomasta signing and verifying the application for setting aside of 
awari—Temporary absence of the partners of the frm—Nafb Gomasta 
given verbal authority to do everything necessary and which was 
required ; see Recognised agent -— on 15 
Nomination paper—Bengal Municipal Act (Act XV of 1938), sections $3, , 
34, wisther applicable to prosecution for filing forged nomination 
paper—Chairman of Municipality rejecting nomination: paper and 
District Magistrate hearing appeal frem order of rejection, if ‘Court 
within the meaning of section 105 (1) (c) of. Criminal . Procedure Code 
(Act V of 1898). 
Section 34 of the Bengal Municipal Act does not apply to a prosecution for 
an offence, punishable under section 471 of the Pena! Code, for filing a 
nomination papx with a forged signature, Accordingly no question of 
MHmitation under section 34 (4) of the Bengal Muntelpal Aat arises for 
instituting proceedings in such cases. 
Section 33 of the Bengal Munkipsl| Act has no application to oases of 
submission of a forged nomination paper befara the election commences, 
Neither the Chairman rejecting a nomination paper nor the District 
Magistrate hearing an appeal from the order of rejection is a ‘cout’ 
within the meaning of section 195 (1) (o) of the Criminal Procedure 
Code. No complamt by such Chairman or District Magistrate, therefore, 
le necessary for moh proseoutioo, Bibhuti Bhusan Banerjee v. 
Dwartkanath Bhattacharjoo a 265 
Non-Ferrous Motal Control Order, 1941, (as amended br a Central 2 
Governmeat Notification) read with Rule 81, sub-rule 4 of the Defence 
of India Rules, offenoe undec—Violation, deflant and deliberate ; sew 


Sentence nee see 461 
Objection as to defect as regards empanelling of jury, M be taken for the 

first time in High Court ; see Jury, trial by E kisa 120 
Order postponing discharge of Insolvent till he has paid 8 annas in ths rupeo 

is not legal ; eve Insolvency see . 63 


Perpetulties, rule ogainst—Covebant for pre-emptlon in respect of land 
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Perpotulties—(Con td.) : - 
unrestricted in point of time and expressed to be binding on the parties, 
tbolr heirs and successors ; ses Pre-emption ove on 





— , rule against, concerns rights of property only and does not 
affect the making of contracts which do nut create rights of property ; 
see Pre-emption - aoe 

——— —-——, rule against, Is a branch of the law of property ; ses Pre- 
emption m Ll 

——, rule against, is not concerned with contracts as such or with 
contractnal righ a and obligations as such ; ses E SD te 

Plaint, amendment of, when allowed ; see Damages "t 

» overvaluation of—Code Bf Civil Procedure (et y of 1908), 
section 15 and order 7, rule ro—Smt ower-salusd. and instlinted in 
Court of kigker grade—Local investigation held and suit proceeded to 
hearing—Obdjection as to ever-valuation taken up first and plaint 
returned for presentation to proper Court— Whether in the circumstances 
of the case the plaint ought to have been returned—Whether Court te 
which suit kas to bs filed can begin from stage reached at the Court of 
higher grade, 

Per Mukherjea, F. (Pal, T. not expressing any opinion).—Whea a suit 
which ought to have been instituted In the Court of the lowest grado is 
instituted in a Court of higher grade, the Court of the higher grade has 
discretion either to retain the suit or to return the plaint for presenta 
tloa to the Court of the lowest grade, 

Case laws referred to, 

Per Pal, $.—When the valuation of the suit as determined by Courts below 
shows that the sult ought to have been instituted in the Court of the 
lowest grade, the Court of bigher grade is competent to make an order 
returning the plaint under order 7, rule 10 of the C tril Procedure Coda, 
Soch an order oin be passed oven assuming that the Court of higher 
grade is entitled to retain the sult or try it itself, Such an order cannot 
be Impeached as erroneous of unjust 

Per Curiam.—That there was no improper exercises of jurisdiction or 
discretion either by the Subordinate Judge in returning the plaint or 
by the District Judge tn affirming the order in appeal which may call 
for an interference by the High Court under section 115 of the Code of 
Civil Procedure. i 

Where a plaint is fled in a new Court after having been returned by 
another, it is a new sult to all intenta and purposes and not merely a 
continuation of the old one, Tho Cont to which the sult has to be 
instituted after the plaint is returned cannot therefore take up the 
suit from the staye at which it was left in the Court of higher 
grads, 

Quaere i—Whethet the repott of the Commissioner oan be made admisaitile 
as evidence In the Court of the Munsrff If the Commissioner. himself is 
examined as a witness, Mohini Mohan Das v. Kunjabehsari 
Das 
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Pleadings—Substituted person, if can go against such of the person substi- 
tuted—Pleadings contrary to the Or ‘ec of substitution ; see Adoption ... 

in MofussiJ—Interpretation ; ses Damages iss m 

Possession—Bexgal Tenancy “ct (VIII of 1885), section 52 (1) (a), Proviso, 
added by Act XIII ef 1930, if imposes additional burden on landlord— 
Proviso, tf e$ Micable to suit instituted before lis insertion but pending 
om appeal at the date of coming into force — Position of the Ganges in 
1704 as shown in Colebrooke’s map, if may be taken te be the position at 
the time of decennial seiileseni—Potta coniaiving provisien maslam 
mal muzafa awd conveying Tora/s and additional lands, if preciudes 
grantor from claiming additional rent for accreted land- Actual area”, 
if moans original area together. with accretions—Civil Procedure Coda 
(Act V ef 1908), erder 20, rule 13, if applicable to suit for assessment 
and recovery of rent-—Siatement of objects and reasons in a bill wkich 
became an Act, if may be referred to im interpreting the Act. 

The position of tho river Ganges in a certain locality in the year 1794, as 
shown in Colebrojke's map ought to bs taken to bs the position in 
1789-90, the year of Decennia! Settlement, 

By a patai patta not only certain tarafs but also additional lands which 
had been added to the tarafs in or before the year of grant were demised. 
In the patni patta the expression u.cd was maslam mal wiusa/« (together 
with appendages and annexations) : 

Held, by the terms of the pata the landlord did not give up his right 
to additional reat for lands which may be gained thereafter from the 
public domain and beoame attached to the lands o' his permanently 
settled estate by fluvial action. 

Section 52 of the Bengal Tonancy Act does not in terms apply to a claim 
to additional rent for lan s accreted to a tenare -but provisions of 
section 52 of the Bengal Tenancy Act would be a guide In determining 
the question, E . 

The proviso to sub-section (1) (a) of section Sa of the Pengal Tenancy 
Act inserted by Act XIII of 1939, [Bengal Tenancy (Second Amendment) 
Act, 1939] would apply to sults instituted In 1930, but still pending by 





reason of appeal when the Proviso cama into foros having regard to the . 


provision in the last part of section 3 sub-section ‘1) clause (a) of 
Act XIII of 1919, and the nature of the rules framed by Government 
' under the section which are mere'y procedural, 

Tho pro-iso to section §2 sub-section (1) (a) of the Bengal Tenancy Act 
added by Act XIII of 193% adds nothing to what had been laid down 
by deolsions before the proviso was Inserted. The proviso lays no addi- 
tional burden on the landlord bayond that, which, under the principles 
enunolated in the cases decid d by the Court, ho is already under, 

Accordingly where the landlord has already established the fact of acere- 
tion by alluvion to the Inds held under him, he will be entitled ʻo an 
Inorbese of rent, provided he can show by requisite evidence that there 
has in fact been an increase in the actual area of the téntre or bolding 
sinos the rent previously paid was settled, 
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Posseesion—(Conid.) : 

Case laws referred to. _ 4 

Order 20, rule 12 of the Civil Procedure Code does not apply toa wit for 
assessment and recovery of addithnal rent. Accordingly a plaintiff 
in soch a sul cannot get a dearoe for arrears of rent during the pendency 
of the suit and for a turther period of three years Inrmediately preceding 
the suit, 

Statement of objects and reasons relating to a Bill whch subsequently 
became an ‘ct, cannot be referred to 

Per Kkundh r, F. =— ‘Ac val arca" in Proviso to section 5271) (a of the 
Bengal Tenancy Act, means the area sctiled or supposed to be œ ttled by 
the contract of tenancy Every alluvial accretion would therefore be an 
increase. Midnapore Zemindary Company Limited e, Kumar 

' Chandra singh Dudburia |, sos 

Possession, deito.ry of—Bengal Tenancy (Amendment) Act, (XVIII B.C eof 
19.0), section 168A (2)—T*mwre other thon defaulting tenure sold 
before the operation ef the sectien—Delivery of possession, if can be 
resisted, 

Sob-rule 9) of section 168A of the Bengal Tenancy Act contemplates a 
caso where the property was attached before the Amending Act came 
Into torce but was not actually sold. 

So section 1695 A(2) does not bar delivery of possesxion of property (other 
than the defaulting tenure), which had been attsohed and sold before 
the section came into operation. The decree holder obt ined a valid 
title ro the property by his purchase. Kalldas Bose s. Mahendra 
Nath Mukherjee ete one 

— —— , Pestoration of—Bengal Tenancy Act (VIII of 1885, as amended 
by Acts IV of 1928 and VI of 1938), section 20G, sub-section (5), 
application under, if maintainable at the instance of transferee from ori- 
final mortgagor—Swb-ssction (5), if applies to ancmalous mortgages— 
Section 26G, tf void under section 107(1) ef the Government af India 
Act, tf repugnant to section 68(1) (a) ond 98 af tha Transfer of Property 
Act (IV of 1884), 9 

On February 20, 1925, there was a mortgage entered into bets ben two 
persons, one of the terms whereof was that if the amount due were not 
fully recovered from th mortgaged pr perty the mortgagee would be 
competent to realise it by selling other movable and immovable proper- 
ties ot the mortgagor. The mortgagor sold his interest to his brother. 
The latter made an application for restoration of the lands under 
section 96G, sub-sectlon (5) of the Bengal Tenancy Act before the 
Munsiff, The learned Munsiff allowed the application. On appeal, 
the learned Subordinate Judge affirmed the order. On second appeal 
to the High Court, it was contended on behalf of the mortgag-e- 
appellant: (1) that the applicant, not being the mortgagor, is not 
entitled to the rights under section 26G, (a) that the applicant not 
having paid the full ocnsideration for the transfer under which he claims, 


is not entitled to recover possesalon ; (3) that the mortgage Is ap- ^ 


ES 
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Posaossion —(Cenid.) 1 E 
anomalous mcrtgage and is not hit by section 96G ; (4) that section.s6G 
in so far as it affects anomalous mortgages is vold under section 10771) 
of the Government of India Act, balog repugnant to seotions 68(1) (a) and 
98 of the Transfer of Property Act. The High Court gave effect to 
contention (4) and allowed the appeal : 

Held, the mortgage in qcestion was not a pure usofroctoary mortgage as 
defined in .seotion 58 (d) of the Transfer of Property Act and was an 
anomalous one, Section g6G of the Begal Tenancy Act does apply 
to anomalous mortgages, But in view of the special terms of sub- 
section ($) thereof the remedy by way of application provided therela 
is not open to the -mortgagors in such cases, Soch s mortgage will 
be ‘deemed to be” a “complete us fructuary mortgage”, under 
section #6G (1a) and under the provisions pf the Transfer of Property 
Act the mortgagor will be entitled at the end of tho period to recover 
his land by suit on his title, 

It is to be assumed that those deriving title from the mortgagor and the 
mortgagee respectively are to be covered by the terms “ mortgagor " 
and “ mortgagee ” as laid dow: in section SoA of the Transfer of 
Property Act and therefore the benefits of section 26G of the Bengal 
Tonancy Act are available to a transferase from a mor gagor. 

Section 26G of the Bengal Tonancy Act is not repugnant to section 93 of 
the Transfer of Property Act beo.use in so far as the contract relites 
to (agricultural) land and the matter of :ts transfer is In question, this 
is clearly a matter excluded from the Conourrent List III Item No. IO, 
and is therofore a matter under [tem No at List II, tho Provincial List. 
Baharaddi Dewan v. Altafuddin Ahmed - we 426 

— — 5, nul for—Sult fer possesion and mesne profits, if maintainable, 
by decree-holder auction-purchaser, who is also landlerd—Code ef Civil 
Procedure (Act V ef 1908). section 47, if bars such a sutt—Fatlere 
to make application under order sr, rule 95, Civil Procedure Code, 
if extinguiskes title to property—Prayer for meme profits, if alters 
the position as to the bar of section 47—Indiam Lhmitation Act, 
(Act IX ef 1908), Schedule I Article 138, if creates right of sult. 

Whore a docree-holder auction-purchaser seexs to recover possession of any 
immovable property purchased by him, he must proceed by way of an 
application under order 21 rule 95 of the Code of Civil Procedure and not 
by a seperate suit. The more fact that auotion-purchaser is landlord 
decree-holder will not make any difference, It is tbe auction-purchasa 
which constitutes his cause of action and a sakt by him to recover posses- 
sion could not be referred to his character as landlord, but as docree- 
holder auction-purchaser. . ^ 

Sach a suit, therefore, being barred under section 47 of the Code of Chil 
Procedure, Article 139 of Schedule I of the Indian Limitation Act cannot 
orsate a right of suit, 

But it Is not correct to say that merely because the plaintiff falled to apply” 
for delivery. of possession under order sr rule 95 of the Code of Civil 


*; 


Vor. 77.] ` INDEX OF CASES, 

Posseasion—(Uenid ) : 
Procedure within the statutory period of limitatloo, he lost his title to 
the property, 


The inclusion of a claim for mesme profits does not take the matter outside 
the scope of order ar rule 95 of the Code thereby escaping the bar of 
section 47 thereof. Debi Prasad Bhakat + Satish Chandra 
Ghosh eee ose 

Post-decree agreement, when exoluded from the purview of the axecating 
Court ; see Sult, maintainability of see 
agreement restraining the execution of decree, comes an within tha 
purview of executing Court—Ciyil Procedure Code, section 47 ; see. Suit, 
maintainability of " on 
Pre-emption, covenant for—Rule dhainsi E EEE TAN in respect 
ef land unrestricted in point of time and expressed to be binding on 
successors—Such covenant, if offends the Rule. z 
Six persons, A, K, R, M, B and J instituted a sult for a share of some 
lands against N and A S, The suit endel In a compromise, to which 
all of tháse persons were party. One of the terms of the compromise 
was that if N wanted to sell the land allotted to him thereby be would 
first offer him to the six plaintiffs in that suit oc if he wanted to mortgage 
it he would first ask them for a joan and that only on their refusal 
N could sell or mortgage them to anybody else. N, in breach of the 
aforesaid term, sold the land to strangers without making an offer 
to the six persons and the purchasers took with notice of the covenant 
for pre-emption. Thereafter, A, R, B and ], and the heirs of K and 
B instituted the present suit for specific performance against the 
transferees, The substantial question of law raised in the sult was, 
whether the covenant for pre-omption offended the rule against perpe- 
tuities. On second appeal, a Division Beach of the High Court dissent- 
ing from a series of decisions referred two questions to the Full 
Bench : 





(1) Whether a covenant for pre-emption in respect of land unrestricted In ` 


point of time and axpressed to be binding on the parties, as well as 
upon thelr heirs and successors offends the rule against perpetultes ;- 

(2) Whether in such a case the contract can be split up and can be 
enforced as a personal agreement between the Immediate parties to it. 
The Fall Bench answered the first question in the negative, and declined 
to answer the second question on the ground that it did not arise on 

the facts of the case ı 

Held, 

(1) The rule gene perpetulties is not concerned with contracts as such 
or with contractual rights and cbligations as such. It 1s a branch of 
the law of propecty. It concerns rights of property only and does 
not affect the making of contracts which do not create Fights | of 
property. 

(a) According to section 54 of the Transfer of Property Act send with 
section 40 taken with the [llustratlon, z coatract for male made after. 
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: Pace. 
Pre-emption—(Cenid,) E 
the Transfer of Property Act does not create an interest in the land . 
but is annexed to the ownership of the land and it concerns the land. 
The obligation can be enforced against a subsequent gratultous transferee 
from the vendor or a transferee for value but with notice. Moulvi 
All Hossain ‘Mian s. Ra) Kumar Halder E aie 216 


Proliminary decree, when satisfied by sale of the mortgaged property ; see 
Re-opening of decree R eC c 873 
decree In mortgage suit, if satisfied before 1st Jay, 1939— 
Personal decree made bafore 1st January, 1939—Personal decree, if can 
be re-opened ; see Reopening of decree ^ - ~~ 373 
decree in mortgage suit Incorporating a personal decree, when 
satisfied ; sss Reopening of decree m E 373 
Presiumption—Bengal Tenancy Act (VIII of 1885), section X17) pro 
viso (1)—Application for pre-emption under section 26F before amend- 
ment, if a document executed by landlord amounts to admisrion— 
Pre-emption proceedings, if implies an adwission—KXabuliyat for a 
limited ferm—Continuance of possession after (erm of kabuliyat— 
Subsequent conduct, if relevant to question of relationship or status after 
expiry of terms of kabuliyat. 
An application for pre-emption under section 96F of the Bengal Tenancy 
Act as It stood before the amendment of 1938, either signed by the 
executant himself oc by some authorised person is a document executed 
by him within the meaning of proviso (i) of section 3(17) of the Bengal 
Tenancy Act. 
Where, therefore, there is an admission in soch an application of the 
tenancy right of a person cultivating the land under adha, barga or bhag 
system, clause (1) of the proviso is satisfied and the person has a 
tenancy right. 
Apart from this express admission the pre-emption proceedings under 
section 26F of the Bengal Tenancy Act implies an admission of tenancy 
under section 96 (1) (4) of the Act, | 


Section 3(17) of the Bengal Tenancy Act as it now stands does not mean 
that as soon as either of the requirements of the proviso is present the 
person shall be held to be a tenant The section does not intend to 
create any statutory tenancy. The proviso only removes the bar to 
the establishment of the tenancy so that the question may be determined 
on evidence. 

When a person came on the land on the basis of a kabuliyat for a limited 
term, his possession after the expiry of the limited period cannot be 
explained by his document standing by itself, , Subsequent conduct Is 
relevant ‘consideration and will be evidence of legal relation which the 
parties intended to create after the expiry of the term. Shek Basa- 

' raddi v. Kroshnfl Talukdar ose - 53 


No attempt to get later Incorrect entry in record-of-rights 








corrected ; ss Khas possession ; ae 98 


i 
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Presumption—Non-examination of material witnesses by the prosecution ;- 





are Reference E isi ooo 
Position of river Ganges in oertain lccality in 1794 ; ses 
Possession ses cee 


of death at same time—Husband and wife perishing in thè 





same boat disaster ; see Ejectment T asa 


- — of law arising from age or sex as to survivorship—Husbend 
and wife perishing In the same boat disaster ; see Ejectment m 
of survivorship—Death occasioned by one and samo cause— 
Husband and wife dylog in the sume boat disaster ; see Ejectment oe 








Priority of tithe—Swit for rent decreed against tenant before kis death —7 : 


Tenant disd leaving a Will and sons— Execution of the decree against | 
the sons of the tenanit—Execulors not parties in execution proceedingy— 
After sale executors sold the tenure to predecessor of plaintif’—Whether 
plaintiff acquired any title in superssssion of the right and title of 
axction-purchaser—Sult for rent by plaintif against tenant defendants 
decresd —Under-lenure sold. —Whether tenant defendants remaining in 


«dg 


D 


possession can deny relationship of landlord and tenani as between 


themselves and the plaintiff. . 

A landlord instituted a sult for rent against his tenant and obtained a 
decres before his death, Tho tenant died leaving a Will and two sons 
H and R. By his Will he appointed H and N as joint executors, 
The landlord proceeding in execution against the soos of the tenant put 
the tenure to sale on 3rd February, 1923 and the tenuro was purchased 
by some Sarkars ; no objection was taken in execution proceeding on the 
ground that the tenant left a Will and that his two sons were not 
legal representatives, After the sale the executors obtained the probate 
and then sold the tenure to the plaintiffs : z 

Held, that the tenure passed to the Sarkars by the execution sale, the heirs 
of tbe judgment-debtor being In possession of the property, wete 
proceeded against in execution proceeding under section 30 read with 
section a (11) of the Code of Civil Prccedure and the plaintiffs derived 
no title by their purchase from the executors, ] 

Plaintiffs on aoquisitlon of their title from the executors instituted rent ' 
sults against the tenant defendants and the under-tenure interests of 
the defendants were sold. The Sarkars were not made parties to the 
rent sults. It was contended that so far asthe tenant defendants wero 
concerned the decrees in the rent suit would be bar to the Issue of 
the relationship of landlord and tenant : 

Held, that by the male of the under-tenure interests of tho defendants 
a new relationship was set up and though the tenant defendants might 
remain in possession the oki relationship was not revived, The 
decision in respect of the old relationship would not bar the issoe 
in respect of ‘this new legal relations, the tenure belng In possession of 
the Sarkara, who were realising rent of the onder-tenure from the 
defendant, Woomtesh Chandra Dutt Chowdhury +. Jabed 
AH oy m 
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Page. 
Privy Councii—Criminal appeal—Weight to be given to evldence—Accept- 
ance of evidenoe—Reason of the acoused ; sse Charge V oe §00 
Procedare—Court to which the plaint is returned cannot take up the suit 
from the stage at which it was left in the Court of higher grade ; see 





Plaint, orer-valaation of* e en 309 
- Decree-holder auction-purchasec seeking to recover possession 

of Immovable property purchased by bim ; see Possession, sult for m 395 
—— — — —— hid down in Bengal Hoase Reat Control Order of 1942 1s not a 

judicial procedure ; ses House reat p ese 317 
Proof—Claim for malicious prosecution ; see Damages sse - 93 


Purchase by first mortgagee and subsequent settlement by him with tenants, 

If affected by Hs p*ndens— Purchase by first mortgagee in execution of 

bis decreas, in which second mortgages was nct made party, pending suit 

by second mortgagee, In which first mortgagee was made party—Purchase 

by second mortgage in execution of his decree ; ses Lis pendens x 162 
Purchasers, execution, remedies of—Purchasers in executions of two decrees 

of two separate mortgagees—Suits by mortgagses against mortgagor 

only ; ses Lis pendens P ase 162 
——— from executors and in execution of rent decree—Proceeding in 

` execution against the belrs of original tenant under section 30 read with - 

section s (11) of ihe Code of Civil Procedure—Executors obtaining 

probate after sale ; see Priority of title Ses Sus 155 
Putni Regulation, section 17 clause (3, effict of—Decreo for antecedent 

balance of putni rent obtained at a time when the defendant in the rent 

suit ceased to be a tenant—Relatioo of landlord and tenant subsisting 

between the parties when the suit was instituted; me Release of 





attached property ome ove 271 
——, section 17 clause (3), proviso, scope of ; see Rolense of 
attached property -— ‘aa £71 
Putai tenure—lands accreted by fluvial actlon—Claim to additional rent— 
Bengal Tenancy Act, section 52, provisions of, a guide ; se Possession 347 
Recetyer, Court appointing, in one sult, if can control execution proceedings 
passed in another suit by the same Court ; ses Execution cf decree u 434 


Recoguised agent—Cede of Civil Precedure, (Act V of 1908), Order 6, 
Rules 14 and 15-Application for siting aside award signed and 
veriffed by manih gomastha in temporary absence of the firm's 
pariners, Uf preper—Forw of submission, 

Order 6, Rule 14 of the Code of Civil Procedure provides that in-the 
events indicated in It the person to sign for the party shall bea 
“recognised agent” as contemplated by Order 3, Rule 2 of the Code of 
Civil Procedure, It is to be done by a person duly authorised bnt this 
rele is to be utilised only wh n an absence is temporary and not when 
the circumstances arise which are Indicated in O,der 3 Rule a(b) of 
the Code of Civi! Procedure, namely that the person by whom a sult is 
brought is resident permanently outside the jurisdiction of the Court. 

So where during the-temporary absence of the partners of the firm, a 
person who desoribed himself as munib gomastha had verbal authority: 


US 
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Recognised agent—(UContd ) : 

to do everything necessary and which was required and upon this 
authority he sigaed and verified the application for setting aside 
the awaid : 

Held, that the "TR was duly signed and verified as contemplated 
by Order 6 Rules 14 and 15 of the Code of Civil Procedure . ' 

Since the recent Arbitration Act there need be no form of submission ; 
the authority and jurisdiction of the arbitrator are to be ascertained 
from the agreement for arbitration. 5 


When the partles set out specifically what dicis have arisen and what 
relief is sought in consequence of the alleged default by one party, 
those will be the only mattegs upon which the arbitrators are required 
to mquire and io adjudicate. If the arbitrators have gone beyond 
what was required for their consideration and have decided questions 
beyond which they were required to adjudicate, the award should be 
treated as void and must be set aside. Bengal Jute Milis v. Jewraj 





Heeralal - aie 
Record-of-rlghts, earlier and later, which is io be preferred; see Khas ^ 
possession IET 
, finally published, presumptive evidence of what j ; 
Khas possession on oy 


Reference—Criminal Precedurs Code (Act V of 1898 as amended in 1923), 
section 307—Cases of some of the accused on some of tho charges 
referred — Reference, if compelont, 

Fifteen persons were placed on their trial before the Jadge, and a Jury of 
nine, oa charges under sections 148, 149 and 302 of the Indian Penal 
Code. One of the accused was unanimously found by the Jury “Not 
Guilty” of both the charges, The remaining fourteen accused were 
convicted under section 148 of the Indian Penal Code on an B to t 
verdict. With regard to the charge under sections 149 and 302 of the 
Indian Penal Code, the Jury returned a unanimous verdict of not guilty 
In favour of 5 accused and a verdict of guilty, by 5 to. 4, In respect of 
the remaining 9 acoused. Tho learned Judge accepted the verdict of 
the jurors on the charge under section 148, Indian Penal Code as also 
the unanimous verdict of not guilty o» the charge under section 149/308 
Indian Penal Code, but disagreed with the majority verdict of guilty 
under sections 149/302 in respect of ¢ accused whose cases only were 
referred by the Judge to the High Court under section 307 of the 
Code of Criminal--Procedure The reason for reference was that this 
part of the verdict was based on a misapprecistion of the .evidenos, 
Before the High Court twó«points were raised: (1) that the reference 
being of a part of the case only was Incompetent ; and (a) that the Jury 
should have presumed against the prosecution for the non-produotion of 
material witnesses, The High Court dealt with the reference on merits: 

Held, (1) A reference Is not bad merely because it is not made. in respect 
of al] the accused persons and of all the charges. 
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Pace. 
Reference—(Cenid,) : 
(2) The Jory should have inferred from the non-examination of material 
witnesses by the prosecution that if they had been witnesses they 
would not have supported the reference, The Emperor v. 
Muktarali a - 414 
Regulation VIII of 1819, Section 17 clause (3) Proviso e $e 271 
Regulstion | of 1829, Seotion 4, effect of, as to Control of Board of Rere- 
nue in respect of exercise of powers by Commissioner ; sse Jurisdiction... 35 
Regulation 1 of 1886, Sections 6, 71 ies 194 


Releaso of attached property—Bengal Tenancy Act (VIII of 1884), 
section 168A—Decree for antecedent balance of paini rent—Paini sold 
under Patni Regulation (VIII af 1819), Before-tka decres—Whether tke 
decree for antecedent balance is decree for arrears af rent under 
section 168A—Patnt Regulation, section 17 clause (3) Previse, if affects 
the position and if im conflict wlth section 108A—Section 168A, 
if ultra vires. z 

- A decree for antecedent bulenco of the patni rent obtained at a time when 
the defendant in the rent suit bad ceased to be a tenant, by reason of 
the patni having already been sold under Regulation VIII of 1819 but 
in respect of a period during which the relationship of landlord and 
tenant subsisted between the parties is a decree for arrears of rent 
within the meaning of section 168A of the Bengal Tenacoy Act. 
‘The proviso to section 17 clause 3 of the Patni Regulation does not 
alter this position sinos tbe effect of the proviso is not that such arrears 
ocase to be rent and become converted into ordinary money claims 

The proviso to clause 3 of section 17 o£. the Patni Regulation says that 
these antecedent balances should be recovered by suit and not by sale 
of the tenure under the provisions of Patni Regulation. Scctlon 168A 
of the Bengal Tenancy Act does not affect the right of instituting 
sult or Obtaining a decree, I: only imposes restriction on the mode of 
execution and as such there is mo conflict with the proviso to clause 3 
of section 17 of the Patni Regulation. ` Sk, Abdul Ask +, Maharaj 
Uday Chand Mahatab . i apt 

jtéckady of Couenbilocens of Wakfs — Property sold as hints property 
and not as wakf property—Property sold is a wakf property; ses 
Declaratory sult B . 899 
Rent, additional, right to—Patni potta containing expression Bla i " 
muse fa—Addition of land by fluvial action ; see Possession T 
———  enhanceineni of—Bengal Tenancy Amendment Act (Act VI of 193%); 
ction 75A (1), how far retrespective—If applies to a suit instituted 
before sih August, 1937— "Suspension", meaning of—Lew, when 
A sult for enhancement of rent Of a tenure was instituted on December rg, 
1936. Tho suit was decreed by the primary Court on November 18, 
1957. The defendants-tenants preferred an appeal on January 3, 1938. 
[Bengal Act VI of 1938 came into force on 18th August, 1936]. 
On November 38, 1939, the District Judge allowed the appeal and 


& 


\ 
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Roat—(Centd,) : 


dismissed the sult on the ground that on a proper constractioa of the 
new section 75A (1) of Bengal Tenancy Act the claim for enhancement 
was not maintainable. This decree was challenged before the High 
Court and the question raised was, whether in the circumstances of 
this case the Act could affect the landjord-plaintlffs right to enhance- 


meat and the rellef sought for in the sult, and whether the sult could < - 


be dismissed : 

The High Court set aside the Judgment and decree of the lower appellate 
Court and directed that the appeal be kept pending during the period 
that section 75A (1) remains in force and thereafter disposed of In 
accordance with law : . 

Held (1) section 75A (1) of the Bengal Tenancy Amendment Act (Act VI 
Of 1938) contemplates suspension of the law with effect from a certain 
date, that is, August 27, 1937. 

Hence where the suit was instituted before the date, it should be decíded 
with reference to the law, that is, the old law, existing at the date of 
the institution of the sult, But as the decree of the first Coart has 
been rendered inoperative by clause (2) of section 75A and will remain 

‘Inactive for cactain period, the appeal also before the District Judge has 
thereby become Infructuous temporarily for that peclod. 

Per Pa’, ¥.: A law is retrospective i£ It affects the acts of an individual 
or things done so as to prevent these from giving rise to or creating a 
right allowed by the law of the date on which they are done. Law omy 
not have anything to do with simple bopes or exceptions, nor has it 
anything to do with mere powers granted by the s'atutes until the fact 
on which they are based has happened If and when the faot happens 
the right is acquired and ifa new law is made to affect such fact or 
right, it is given retroactivity. 

It isa fundamenta! rule of construction that no statute shall be construed 
soas to have retrospective operation, unless its language is such as 
plainly to require’sach a construction, i 

A statute is not tobe construed soasto have a greater retrospective 
operation than its language renders necessary. 

A statute is given retrospective operation when it is construed as taking 
away or impairing any vested right acquired under existing laws. 

The suspension, however, would not affect any right or liability, any relief 
in respect of such right or lability or any remedy involved In any suit, 
Or proceeding started outside the period over which the statute has 

extended its retroactivity. Prasanna Dev Ralkat v. Bisseswar 
Dass Gupta 
— 5, sult foc—Suit included amount payable under award idee section 26 
of the Bengal Agricultural Debtors Act—Rent for earller period covered 
by an award by the Debt Settlemeat Bosrd—Decroee in rent suit, if reat 


decree under Chapter XIV of the Bengal Tenancy Act; sw Rent. 
decree aie ass 
~me for an earlier period covered by an award by Debt Settlement Boer 
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Rent—(Centd) : 
Included in sult for rent—Decree in rent sult, if rent decree under 
Chapter XIV of ‘the Bengal Tenancy Act ; see Rent decree Sue 67 
Rent-Controller, decision of, ls not legal ; ses House rent des me 317 
» if bound to hear the parties if they appear and pray to be 
heard ; see House rent ses € 317 





exercising powers under Bengal House Rent Control 
Order, 1942, paras 7 and 12, tf a ‘Court’ or ‘persona designate’ ; ses 
House rent see aoe 317 
has to determine what is the reasonable rent and not what 

Js the legal rent ; see House rent 606 317 
Rent-decree—Sxits for rent for a specified period —Reni for an dud 

period covered by an award by Debt Seitiextent Board included in the 

suits for rent—Decrees im rent suits, tf rent decrees under Chapter XIV 

of the Bengal Tenancy Act. 

Appellants instituted sults to recover rent for the years 1343 to 1346 B.S. 
The rent for an earlier period was covered by an award by the Debt 
Settlement Board. The appellants included in their sult for rent the 
amount payable under the award under sectien 26 of the Bengal Agri- 
cultural Debtors Act. The tenants judgment-debtors | ralsed objection 
that in vlew of the taking of the amount due under the award, the 
decrees cannot be executed as rent decrees under Chapter XIV of the 
B ngal Tenancy Act : 

Heid, that if the award of the Debt Settlement Board can be regarded as 
if it were a decree passed ina properly framed rent sult, ít can be 
executed as a rent decree. But if an award includes claims for rent 
which are barred when the rent guitsaro lostltuted, as in the present 
tase, the decrees cannot be executed as rent decrees but must be 
executed as money decrees, Jogendra Narayan Maxamdar | +. 
Nurmahammadulle Sarkar 67 

Re-opening of decree—Bengal, Money Lenders! Act (X B c. of "d 
section 36—Final decree in a mortgage suit—Sale of the mortgaged 
property—Application of the sale proceeds to the payment of the 
mortgage-debi-—Preceeding under order 34, rule 6 pending after ist 
S'anuary, 1939—Final decree, if may be re-opened—Preliminary decree, 
wien may be taken te be satisfied, 

Proviso (li) to section 36(1) of the Bengal Money Lenders Act does not 
contemplate satisfaction ofa decree by payment alone, Whether a 
decree is fully satisfied of not, depends upon its terms and conditions, 
and when all that could be done under the decree is fully and completely 
done and nothing further remains to be done or could be done in law, 
the decree ig deemed to be satisfied. 

A final decree for sale’ in a mortgage suit Is fully satisfied by the sale of 
the mortgaged property and the application of the sale proceeds to the 
payment of the mortgage debt. In case the purchaser is the decree? - 
holder himself it is not fully satlefied till the proceeding for delivery of 
possession gf the property sold {a completed. If the final decree is 


. 





“s 
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Re-oponing —( Cenid.) | : 
satisfied before the 1st January, 1939, it oannot be re-opened even if the 
mortgage debt had not been satisfied in full, and a proceeding under 
Order 34 Rule 6 Ciril Procedure Code, was pending «n or after the 1s 
January, 1939. 

A preliminary decree passed la tha upual form la not ‘satisfied by sale of 
the mortgaged property but it becomes satisfied as soon as tho personal 
dearee under Order 34 Rule 6 Ciril Procedure Code is obtained, and the 
only decree that remains oxeoutable after that is the personal decree. 
If 4 preliminary dearee incorporates a personal decree as is contemplated 
by Clause (3) added to Order 34, Rule 4, Civil Procedure Code, it can- 
not certainly be satisfied till the personal liability is also satisfied. 

If a personal decree has been made before the 1st January, 1939, the proli- 
minary decree must be regarded as satisfied before that date and cannot 
be re-opened, and the only decree that can be re-opened ls the personal 
deoree, provided any proceeding in connection with the same was pend- 
ing on or after the 1st January, 1999. ; 

1f the personal decroe 1s made after the 1st of January, 1939, the prelimi- 
nary decree can be re-opened, but it cannot be re-opened In such 2 way 
as to affect the Anal deoree for sale already satisfiod. Tho result will 
be that the sale of the mortgaged property will stand and the personal 
liability of the mortgagor will be scaled down and re-adjusted. 

In both the cases mentioned above the mode of giving relief to the 
borrower would be the same, The Court is to look to the original claim 
in the mortgage soit and the amount decreed to the mortgagee in the 
preliminary decree, and calculate what the amount should be if a new 
decree was then made in acoordauce with the provisions of the Money 
Lenders Act. From that, the amount realised by sale of the mortgaged 
peopecty is to be deducted, and for the balance only, lf any, a new 
personal decree should be passed. Bhabani Prosad Moltra v. 
Satyendra Nath Mukherjee e 

Pes judicata—Hrecuting Court, having furisdictiod, deciding as to the 
effect of agreement (not to execute the decree) on the decroe-holder’s 
right to execution ; ses Suit, maintainability of oro s. 

Wrong decision on point of law. i 

In a previous Rent Sult No. 14 of 1930, the plaintiff had claimed rent at 

the rate of Rs. 150 per year but had obtained a decres at the rate of 

only of Rs. 38-12 annas, the reason for that decision being that the 
tenancy of the defendants having come into existence prior to the 
amendment of section 48 of tho Bengal Tenancy Act, which came into 
force In 1929, the amended section bad no application to the case and 
accordmgly the plaintif was not entitled to more than 95 pec cent in —. 
excess of the amount of Rs. 31 paid by himself asrent to his landlord, 

Subsequent to this decree the plaintiff brought, two Suits No. 27 of 

1933, and No 3569 of 1934 claiming rent at the rate of Ra. 38-12 

annas., The present suit was brought claiming reat at Ra, 144 per year 


together with cosses. . : TT A 








1 


Res judicata—(Contd.) : 

Hold, that the decision in the rent suit of 1940 based as it was oo a view 
that the amended section 48 did not apply to the tenancy in sujt was 
not binding between the parties. 

Hence the plaintiff was entitled to claim the amoant contracted for by ‘the 
defendants viz. Rs. 144. Jlisruram Das Mandol v. Haxar Maham- 
mad Sheik Fakir M Da 


Revenue se, [foun be set aside merely on the ground of hardship or ` | 


$n fustice—Commissioner’s recommendation and concurrence of Board of 
Revenue necessary ; see Jurisdiction e - 
Rovenue Bale Law of 1859, if confers on Board of Revenue a general 
power of revising the Commission er's orders ; ate Jurisdiction ^ 


— — — 





Prinsipal clement to be consldered-—Plants grown op the land, If to be 
of permanent nature ; ses Khas possession see aes 
Rovision —Ciei! Procedure Code (Act V of 1908), sections 115 & 151 and 
Order 9 Rule o—Nen-appearance of plaintifi—Suit dismissed for 
defanlt—Applcation under Order 9 Rule o—Siificlent cause not 


preved—Sult, if may be restored ky Court in exercise of inherent | 


power—High Court, (f may go inte the question of existence of sxficient 
casse in revision. 

A sult was dismissed for default unde Order IK Rule 8 of the Code of 
Ciril Procedure, On application by the plaintiff the learned Judge found 


that there was no sufficient cause for non-appearance but ultimately * 


restored tha suit in exercise of inherent power under sectlon 151 of 
the Code : i 
Held, that where the Courts find that tho facts do not justify interference 
under Order IX Rule 9, they should not restore cases under their 
- inherent powers in that matter under section 151 dite a 
Case-law råferrod to, i 
Though the powers'of the High Court under section 115 are wide enough 
to allow it, the High Court would not go into the question whether or 
nota cer cause was safholont. Surujma! Keshan v. Baliram 
' ^ Prosad Shah - e. 
Right to additional rent—Patni potta oontaining expression maslam mad 
mungfa—Addition of land by fluvila action ; ses Possession - 
Rights and interests of auction-parchasec at a rsvenoe mle; aee Ejectment ... 
Room, assessment of, if legal—Husband and wife, oo-sharers in Zemindary—\, 
Room used as office by the Gomasta, who works for both—Ballding ' 


within Union | ses Assessment - one 


Rulo against perpotuities, nature of ; ses Pre-emption 


Salo held in contravention of section 10C of Court of Wards Act, is ' 
nulity—Erecution proceeding pending in March, 1936, when ~ 


section 10C came into operation | see Ejectment ess owe 
—— beld under section 14 of the Bengal Land Revenue Sales Act, how œn 
be set aside by a Civil Court, under section 33—Defendant, If oan 
question the sale in a collateral act or proceeding ; see Jurisdiction — .., 


» section 37/4) —Annulling of enoumbrance— Garden’— ^ 
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Sale in execution—Benge! Tenancy Act (VIII of 1885), Chapter TIV— s 
not made a party in execution proceedings inspite of knowledge of 
the landlord—Helding, if passes by rent sale. 

In order to justify a sale of the holding in exnoution of rent decree 
which is binding on the holding, represen‘ation is necessary in the 
execution proceeding. Where, however, thera la no oontinuity of 
representation owing to the tenant having lost bis Interest in the 
holding, there must be fresh representation of the tenancy in tha 
eXecution proceeding, and it will not do to proceed only against the 
original judgment-debtor, if the sale is to pass the holding itself as 
under a rent decree. Binapagi Devi v. Banku Bohari Mondal ... 

Salo of separate account held under section 13 of the Beogal Land Revenue 
Sales Act—Collector, if can follow the procedure [mid down under 
section 14 j see Jurisdiction E 

Sentence—Fixe, if and when, not a sufficient substitute for brana nk 
Considerations malerial for the purjose— Duiy ef Courl—Non-Ferrous 
Metal Control Order, 1041, as amended by a Central Government 
Notification, read with Rule 81, Sub-rule 4 of the Defence of India 
Rules—Offence under—Vislation, deflant and deliberate. 

The appellant, a dealer in tin and lead was charged with having sold and 
delivered some slabs of tin to different persons on different dates withoat 
permit and without license and also failed to submit returns provided 
for in the order, It was found that he violated the terms of the Order 
deliberately. He pleaded guilty and was sentenced to suffer Imprisoa- 
ment for three months and to pay a fine of one thousand rupees. 
Before the High Court it was urged on behalf of the appellant that the 
sentence of imprisonment should be set side : 

Held, a sentence of fine Is not enough; a sentence of imprisonment ls. 
also necassary in the present case. 

Though the Defenoreof India Rules, Rule 81, Suf-rule 4, preecribes the 
alternative penalty of fine for the contravention of any order under 
the Rule it is the duty of the Court to determine which punishment jis 
called for by the circumstances of the oase, and the Court would be - 
falling in its duty if it lost sight of the inclination of dealers to make 
proGt oat of irresponsible commerce In oommodities which are needed 
by the nation and sought to be controlled by Government, and to pasa 
deterrent sentences in proper cases. The King-Emperor s, 
Mahamed Sulaiman Vawata - 

Settlement of deki—Bengul Agricultura! Debters Aci (VII B. C, "n 
section 404—Order af Additional District Fudge under—If revisable 
by High Court—Section 115, Civil Procedure. Code (Act V af 1908)— 
Application under the Act—Tetal amount ef debis in excess ef 
Rs. 25,000—Secion goA—District Fudge, exercising authority uxder, 
{f persona designata er Cowri—Appeal from erder ef Collector, Uf les. . 
under section 40 ~Section 18, determination of debi onder, (/ complete 
lees fers under Rule 139(1) ef the Rules paid. 


E 
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Sottioment—(Coxtd ) : 


din aie as ty a DD Ye a Additional District ie under 
sectloü 40À Bengal Agricultural Debtors Act is open to revisiod by ` 


the High Coart under section 115 of the Code of Civil Procedure, 
Section 40A of the Bengal Agricultural Debtors Aot empowers a District 
Judge to determine certain matters -of a judicial character which lle 


outside his ordinary jurisdiction under the law and tha clroumstance - 


that the proviso to section 40A empowers the Disrtict Jodge to transfer 
all the functions which he oan exercise under the sald section, Indicates 
that the D'istriot Judge is to exercise the authority not in his personal 
capacity but as a Court, for as persona desiguais Wee cinnot have any 
officer subordinate to him, . 

The provisions of secttons 33 to 36 of the Bengal Agricultura! Debtors 
Act do not by themselves take away the jurisdiction of the High Court 
to interfer under section 115 of the Code of Civil Procedore, with an 
order made by a Court which is subordinate to it, 

The High Court obviously has no power of revision in respect to an order 
made by a Debt Settlement Board or by Appellate Officer as the latter 
is nelther a Court nor a Coart subordinate to it, 

Under section 44 of the Bengal Agricultural Debtors Aot, it is the order of 
the Board or of the Appellate Officer that can be reviewed. 

Under section 40 of the Bengal Agricultural Debtors Act no appeal lies 
from an order of the Collector. 

Queers: It is an arguable point as to whether or not the determination of 
a debt oan be sald to be complete unless the foes directed to be paid 
undet rule 199{1) of the Rules framed under the Bengal Agricultural 
Debtors Act sre paid, Gobinda Chandra Saha v. Rash Moni 

. Dassya m m 

5hebait, office of, exhaustion of on the death of, the shebalt-—Fambiy Idol— 
Founder governed by Dayabhaga School ‘of Hindu Law ; see Shobaiti 
right vee - 

Shobaiti, nature of ; see Sbebalti right 

Shebalti'rigkit —Develutien ef —Terma of dedication in Py Or er AA 
er persens, whe should be the first takers after those specifically nomi- 
nated te the ofice ky the founder—Shebaiti, its nature. 

A, a Hindu governed by the Dayabhaga School of Hindu law, established 
certain family idols and had dedicated to them oonsklerable properties, 
movable and immovable. Ths provisions made by him for the devolution 
of tbe shebaiti were that he and his wife should be the first shebalts 
aod on his death, his soa B should be the shebait in his steed, The 
provisions wero mado as to persons who should be shebalts on the death 
of his soa B; but these provisions were in law of no effect. Upon the 
death of the soa the specific provisions validly made by A as founder 
with respéct to the office of shebait became exhansted. The question 
was'on B's death, who should be sbebait : 

Held, that the shebaiti devolred upon H's heirs, the respondents and not 
on A’s heirs, the appellants. 


Paar, 
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Shebatti right—(Cenid Ji - =-=; FS ee 

i Shoballl is property 7 IKI E atona Of éoccessive/]ifo- estates 1 Gnana- 
samlanda Pandara Sammadki v. Velm. Pandaram ; but is heritable— 
heritable property which In the first instance is vested in the founder. 


The founder may direct that a designated person should hold the cfBipe - 


during that pergon’s life either immediately or oa the death of the 
previous holder ; and such direction——subject to the relevant conditions 
as to perpetuity—wlll be good although it carires no right to the heirs of 
the grantee and does not amount to a complete baa of the 
shebaiti. 

On the death o tlie iran ne tho letali Bosw to tha founder or bs itu 
as the right uf the founder ly heritable and he has not completely 
disposed of the interest which he has therein, It cannot be represented 
as sprs sucetssionis, It Isa right in the founder and his heirs, It is 
the same estate of Inheritance .as the founder held at the date of the 
grant, The grant did not exhaust it or terminate the founder's interest, 
On the death of the grantee the shebait! reverts as the heritable 
interest of the founder has ceased to bo qualified by the grant. 

Abstract proposition stated in Kunjamani case overruled, Bhabstarini 
Debi v. Asmantara Debi - ove 


— M spes successionis ; see Shebalt! right ove one 
———— ——, to whom it belongs ; ave Shebaiti right iga m 
» transfer of, is bad in law ; see Adoption tee - 
——— ——— reverts to the grantor or his heirs on the death of the 
grantee ; ae Shebaiti right ^q - 
Shebaitship, devolution of—Grantee, death of—Founder, right of; se 
Shebaiti right ^ ; ae IN 
Sikhs, if governed by Hindu Law ; see Marriage - zT 
Sikh professing to be a Hinds, if oan marry acne to Hindu Law; see 
Marriage TT awa 
Soms lability to paye his father's debt—Character of debt—Rule for 
examination —Nature oí rale; sas Father's debt - “eea w^ 
— —— liability to pay his father’s debt—Character of debt, how to be 
examined ; see Father's debt 7 - an 
— — obligation to pay his father's debt has respect to the nature of the 
debt'and not to the nature of the estate ; ate Father's debt . ` ots 


Specific Rollof Act, Section 49, Hf exhaustive as to power of Court to 


make decrees merely declaratory ; see. Jurisdiction ou 
, Section 42—Deolaratory decrees serving to define 
rights without give present relisf—Board of Revenue illegally setting 
aside revenue sule—Collector, if necessary party ; ses«Jurisdiction e 
Seotion 42 Proviso, if a bar—Declaratory deores 
defining right has the effect of giving present relief ; ses Jurisdiction... 
———, Section 43 governs entirely the power of Court tò 
malte merely declaratory cecree in the sense that it inerely serves to 
define rights without giving present relief ; see Jurisdiction ^ ves 
Btsttrte, construction of—Retrospective effect ; see Rent, enbanoement of -... 
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Statute, interpretation of—Language of the Code—Hxplanation from 
repealed Code ; see Cause of action ae - 
Substituted person, if oan go against the pleadings of the parson substi- 
tuted —Pleadings contrary to the order of substitution ; see Adoption es 
Succeeslon—Hinda Lew of Inheritance (Amendment) Act (TI ef 1930), 
section 3—Sister, tf includes kalf sister hy the same father. 
The word ‘sister’ in section a of the Hindu Law of Inheritance (Amend- 
ment) Act I| of 1929 includes a half aister by the same father, 
. Musammat Besar Kuer v. Bishundeo Singh =. T 
Salt, maintainability of—Agreement not to esecuis the decres dnd inte 
after decree—Decree-helder puts the decree ints execution and proper- 
tiss óf fudgmeni-debior seld—Application nader order 31, rule 90 of 
Civil Procedure Code (Act V af 1908) to set aside the sale by judgment- 
debtor dismissed in which effect ef agreement considered —Suit. by 
fudgment-debtor that sale not affective by reasen of the solenama, tf 
maintainable- Whether this question is barred by res jodicata by reason 
of the previous decision in the proceeding for miting aside salo. 


A jodgment-debtor instituted a sult for a declaration that his interest in. 


certain properties was not affected by an execution sale on the ground 
that the sale had been held tn breach of an agreement arrived at after 
the decree had been passed to the effect that the decree-holder would 


not execute the decree, The post-decree agreement which was arrived . 


at between the judgment-debtor and decree-holder did not seek to affect 
the character or form of the decree in any way but merely songht to 
restrain its execution : 

Heid, that the matter came within the purview of the executing Court 
under section 47 of the Civi] Procedure Code and the suit was not 
maintainable, 

The question whether a post-decree agreement will be excluded from the 
purview of the executing Court or not will depend on the nature of the 
agreement, Ifa post-decred agreement seeks to affect the character of 
the decree, this is a question which can be raised only by a suit and not 
by an application under section 47 of the Civil Procedure Code. 

Where before the passing of the decree, a decree-holder had agreed not 
to execute the decree against the judgment-debtor and the judgment- 
debtor objeols to the execution by reason of the agreement, the question 

. whether by roson of the agreement there could at all be a deoreo in 
the form in which ft had been actually made is not ona relating to 


exeoation, discharge or satisfaction of the decree and oan therefore be 


decided only by a regular suit, 
Held further, that the executing Coart in the present onse having had 
jurisdiction to go into the question as to the effect of the agreement oa 
^  thedeoree-holders right to execution and the question having beon 
decided "against -the judgment-debtor, the decision operates as 
res judicata. Girish Chandre Santra v. Purna Chandra Bhatta- 
: char]ya e uU 
er naturs ol, after rotura of plant | ae Plaint, orer-valuation of m 
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Sult, when instituted—Plaint, amendment of ; aee Damages 
——~ by landlord decree-holder auction-purchaser for possession of avotlon- 
purchased land with meme profits—Decree-holder not proceeding under 
Order 41 rule 95 of the Code of Civil Procedure—Civil Procedure Code, 
section 47 ; see Possession, sult for 


we eee 


—— for assessment and recovery of additional rent and for a further perlod - 


of 3 years immediately peooeeding the sit - Cil Procedure Code, 
order 30 rule 12; see Possossion - m 

-— for compensation for malicious prosecution, when instituted—Plalnt, 

ameadment of ; see Damages ove - 

—— for money payable under the contract of insurance, where to be losti- 

tuted—Ciril Proceduro Code, section 90 Expl. IL; see Cause of action .. 

— instituted in a Court of higher grade instead of in the lower aoc 

Duty of Court of higher grade ; see Plgjnt, over-valuation of zi 

Survivorship—Presumption of law arising from age or sex—iusband and 

wife perishing in the same boat disaster ; ste Ejectmeni — ... nee 

Tomancy, determination—All the landlords must join in evicting tenant ; we 

Ejectment tee 

» anb-division—Bengal diseno A. Act, (Act VIII ef 1885), section 88, 
skak (0) —A5Mication under section 88 dismissed on ground that 
application and opposite party are not co-tharers—Deciston, tf under 
section 88—Appeal, if lies, even if there is no “prescribed fee” under 
sub-section (6)—" Prescribed fes”, if mutation fee, i 

The Civil Court hearing an application under section 88 of the Bengal 
Tenancy Act is entitled to decide whether or not the applicant and 
the opposite party are oo-sharers and a decision on this point is a decl- 
sion under section 83, 

An appeal lies against such decision even though no ''prescribed foe" is 
paid as none has been prescribed by the Local Government. 

The “prescribed foe" in sub-section (6) is not “mutation fee” mentioned 
in sub-sectlon (4), Jibandhan Ganguly v. Atul Chandra 
Ganguty . y va ee 

right—Application for pre-emption under section a6F of the Bengal 

Tonancy Act, before its amendment in 1938, admitting the tenancy 








right ; see Pre-omption T eee 
Tenant, eviction of—Tenancy, determination of—All the landlords must 
join ; see Ejectment T - 





defendants remaining in possession, if can deny relationship of 
landlord and tenant as between themselves and tho plaintiff—Sult for 
rent by plaintlf against tenant defendant decreed—Under-tenme 


sold—Piaintiffa purchasing the tenure from executors after sale in - 


execution, in which the executors were not made parties, the parties 
being the heirs of original tenants in poesession-—Execution purchaser 
of tenure ; see Priority of title - - 
Tithe, priority of, how determined—T zo simple mortgagees lustituting suits 
on their mortgagees against mortgagor only-Strangers purchasers in 
execution mjes ; see Lis pendens e 

x 
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ewe see 
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` Paar. 
Title of purchasers—Rent decree against tenant —Tenant dylog testate pond- 
ing executlon—Exeontion proceeding against the sons of tenant, one of 
whom was the executor—No objection taken as regards parties— 
Stranger purchaser in erecution—Probate taken by  executors after 
sale—Purchaser from executors ; see Priority of title see " 155 
Transfer of Idol with endowed property, Is bad In law ; see Adoption S 28a 
i of sebalti right is bad In law ; see Adoption ses - 28s 
Transfer of Property Act, Sections 40, Si—Obligation, how enforced ; 
are Pre-emption E - m m 216 





» Section  £2—Purchase by first mortgagee 
in execution of his decree, in which second mortgagee was not made 
party, pending suit by suit by second mortgagee In which first mort- 
gageo was made paerty—Settlement by first mortgagee purchaser with 
tenants—Subsequept purchase by Kod mortgages in execution of his 
deoreo ; ses Lis pendens ste 169 
——, Section 106—Notloe, if ae ee in posses- 
sion under oral lease for 3 years from rst June, 1956—Notice to quit 
on expiry of December 1, 1940 ; see Ejectment oes T 441 . 
» Sections 106, 110— Unregistered oral lease for 
3 years with posecesion—Whole verbal agreement including the term 
and date of commencemenat—Lease commencing from 1st Jone, 1936; 
ses Ejectmeat ese - 442 
» Section 110, if applionble to the case of 
oval lesse; ses Ejectment ve soa - 442 
Ultra viros—Bengal Tenancy Act, (VIII of 1885 as amended), section 26G, 
i/ ultra vires of the Provincial Legislaturs—Provistons, if repugnant 
te existing Indian Law and if void, mot having received assent of 
Gowerner-General—Section, if applies to anomalous mortgages, where 
pessestion is delivered 

Tho provisions of section 26G of the Bengal Tenancy Act relating to re- 
transfer of the mortgaged property are matters wholly within the logis- 
lative competence of the Provincial Legislature as provided by item a1 
of List II of Schedule VII of the Government of India Act, 1935. 

The aforesaid provisions are easily severable from those relating to the 
extinguishment of the debt secured by the mortgages. 

Obiter: The terms of section 26G as now amended oove; anomalous 
mortgages in which possess on of the mortgaged property has been 
delivered. Monomohan Das v». Parswanath Das Sarkar ave .483 

Waki—Bengal Walk Act, (Act XIII ef 1934), section 6 clause 11—"  Wakif for 
jimaelf er any member of his family or descendanis"-—Meaning. of 
"descendant" and “any member of kis family". 

The word "desoendant" in the expression “Wakif for himself or any 
member of his family or descendants” as used in section 6 clause 11 
of the Bengal Wakf Act, 1954 refers only to descendants of the wakif, 
But the words "any member of his family" In the aforesaid expression 
hasan extensive sense and means not merely the family descendants of 
wakif only. 





— a 





a 
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Pass. 
Wakf—(Centd) : 

Accordingly where the original mutwallis were members of the family of 
the wakif, the present mutwallis who are descendants of the original 
mutwallis are included within the scope of section 6 clause 11 of the 
Bengal Wakf Act, :943. Syed Skah Majumal islam v». Commis. 

? sioner of Waktfs e.. -— 
=, valid—Enrolment of property as wakf property under section 44 of 
the Bengal Wakf Act, if condition precedent to this exis'ence of a valid 
waki ; set Declaratory sult soe m 399 
—— property, enrolment of property as, under section 44 of the Bengal 
Waki Act, if condition preoedent to the existedce of a valid wakf ; see 
Declaratory suit a. e 399 
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Act VII of 1870, Schedule II, Article 1(d) sis -— 
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APPORTIONMENT OF MIXED INCOME FUND. 


* [Bv Mx. BALAI LAL Par, M. Avy M. Le 
Advocate » Calcutta High Court, 


' ` Tf there is one composite income fund into which two kinds of 


income flow, -one of them being assessable to income tax and the 
other not .so assessable, and if certain payments are charged on 
the fund as a whole and not on a: particular part of it, the. question 
arises (1) whether - the assessoe is entitled to make the payments - 
solely out of the taxable portion when tbat is sufficient for the 
.purpose, or, when that is not so sufficient, to make the payments 
in the first instance out of the taxable portion as far as it goes and 
then to pay the balance from the non-taxable portion, or (2) 
whether the payments should be distributed betweén the “taxable 
and nob-taxible portions in the proportion that one of them bears - 
to the other. The question is of grave practical importance from 
the. standpoint of the assessee since he stands to gain or lose 
according as-the first branch of the question is answered in the 
affirmative or the "sqcond. An illustration with figures will make 
for elucidation. Let us take three cases. Suppose the nontaxable 
and taxable portions are: (i) in the first case Rs. ro,000 and 

Ra. 6,000, (ii) in the second case Rs. ro,009 and Rs, 5,000 and 
(iii) in the third case Rs. 10,090 and Rs. 4,000, while the payments 
make up a total of Rs. 5,020 in each case. : 

Now, if the assessee is entitled to ‘follow the course laid down in 
the first part of the question, the result in the three cases will be 


, a8 follows :—In the first case, the sum assessable will be Rs. 1,000, 
ive, the sum that is left of the Rs. 6,020 after payment of 
.Rs. 5,000 ; in the second case there will 83 no surplus of. taxable 
.income ; in the third case also the aasessee will not have to pay 
-any tax, but the non-taxable portion of this income will be less by . 


Rs, 1,000 since that amount will have to be sliced off the non- 
taxable portion to meet the deficit of the taxable portion. If, 
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however, the mixed income fund is rateably apportioned to the 

payments, three different results will clearly emerge :—{i) in the first 
` case Rs. 5,000 will be met fromthe two branches of the income 
fund in the ratio of 5: 3, 80 that the balances of the non-taxable 
and taxable portions will respectively be Rs, 6875 and Rs. 4,125, 
(ii) in the second case, according to the same method of calculation 
the balances will be Rs. 6666 odd and Rs. 3,333 odd and (iii) in 
the’ third case, Rs. 6,428 odd and Rs. 2,571 odd. Shorn of figures 
the net result is that whereas if the first course is permitted to the 
asseaseo he will be liable to tax orly in one case, and that on 
Rs. 1,000 only, if the principle of apportionment of the mixed 
income fund. is followed he will have to pay tax inall the three 
cases and on much larger sums, 


.It does not require much imagination to see that the assessee 
will-make an all-out bid to secure the permissibility of the first 
course while the Revenue will be insisting on the second course 
being followed. The Income Tax Acts both Indian and English, 
make no provision for such a case. Such being the position, the 
zeal for holding the scales even sometimes prompts the Courts to 
resort to some equitable method calculated to be just in its opera- 
tion both to the assessee and to the Revenue, and the only equit- 
able method that suggests itself to-them is the method of rateable 
apportionment of the composite income fund in the manner 
described above which was recently followed by a Full Bench of 
the Allahabad High Court consisting of three Judges in Muhammad 
Isa v. Commissioner of Income Tax(t). Whether in matters concern- 
ing revenue itis possible to be just to the Crown and the subject 
at the same time ida debatable question ip view of the fact that 
the world has not changed very much, for the better since Father 
ZEsop's old man with his son and ass found at long last to his cost 
that it is a hopeless task to try to satisfy all. But the moot question 
héreis whether apportionment of the mixed income fundjis per- 
missible in taxation law. In Muhammad [sas case, supra (1), the 
Full Bench was of opinion that it is permissible. - 

A statement of ‘the facts of the case should preface any criti- 
cism of the principles that weighed with the learned Judges. Two 
wakfs, each comprising agricultural and non-agricultural properties, 
were executed and the same person was appointed mutwalli of both 
the wakfs. Under the first wakf the mutwalli was empowered, after 

‘applying the income of the dedicated properties to the purposes of 
- the trusts, to utilise the balance of the income for his personal 
Q) LL. R. (1942) All. 425 ; 10 L T. R. 967. 
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expenses, while, under the second, he was empowered to appropriate 
any-such balance in lieu of his services. The mutwalli was thus 
also a beneficiary in respect of any balance of income left after 
meeting the purposes of the trusts. He used to keep the incomes 


.from both kinds of property mixed up in one common fund and 


appropriate to himself the balance out of the common fund. The 
question arose as to whether any, and if so what, part of the incoma 
80 derived by the mutwalli was.exempt fiom the tax as being agri- 
cultural income. 2 
The learned Judges of the Full Bench came to the conclusion, 
after a review of a series of cases, that the income from the agri- 
cultural properties, which was agricultural income when it came 
into the hands of the mutwalli as such, did not lose or alter its 
character as agricultural income when it, or a part of it, was 
retained in his bands as beneficiary. "Their view of the case is put 
in a nutshell in the following observations of Collister, J.: "In: 
the present case the balance of the income from the zemindari 
property goes thtough the-mutwalli to the beneficiary (who happens 
to be one and the same person) by virtue of an obligation imposed 
under the terms ofthe trust deed itself upon the income of the 
property. The mutwalli is the channel through which the bene- 
ficiary receives the money, and the latter is to all intents and 
purposes the direct recipient. . There is thus no change of source 
and no alteration in the character of the income: it remains agri- 
cultural income -after it has passed into the hands of the bene- 
ficiary (1)” With this view of the legal position, based as it is on 
the propér construction of the relevant trust deeds, there should 
be complete agreement. It does inno way militate against the 
recent decision of the Judicial Committee in Nawab Habibulla s 
case (2), which, on the contrary, may be read as indirectly lending 
support to it. In that case the remuneration of the mutwalli owed 
its origin not to the original wak/namah but to a subsequent scheme 
of administration which resulted from a suit instituted for the 
removal of the appellant Nawab from the post of mutwalli. The 
remuneration was fixed by Article 15 of the scheme, and the posi- 
tion of the remuneration vis-a-vis the income of the wakf estate, 
which was admitted to be “agricultural income ", was deséribed by 
the Judicial Committee thus: “If, as might possibly happen, the 
‘whole or a portion of the wakf property ceased to be represented 
by agricultural -lands, it is clear that the remuneration fixed by 


(1) I. L.R. (1942) AlL at p. 431. bu? aed 6 
(9) A.J. R (1943) P. C 90; 111. T. R. 995.: AE MVP ME. 
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Article 15 of the scheme would not be affected" (1). That knocked 
the bottom out of the appellant's contention. Their Lordships 
still added that “ a different question might have arisen if the 
appellant’s remuneration had been by way of a fractional part of. 
the income of the wakf estate, or by a percentage commission. ” 
In Muhammad [sas case, sufra (2), the mutwalli was held to be a. 
beneficiary “ with an obligation attached to his enjoyment of the 
benefit" and in that view, of the matter the surplus of the agricultural 
income in the hands of the beneficiary was rightly beld to be 
agricultural income. 


But this decision of the Full Bench of the Allahabad High 
Court did not dispose of the question referred to them because of 
the fact that the income fund comprised two classes of income——— 
agricultural and nonagricultural. Their Lordships had, therefore, 
to ascertain the character of the surplus of the income fund left 
after the income of the wakfs had been applied to the purposes of 
the trusts. As-the Income Tax Act could not help the learned 
Judges out of the diffculty they were feeling, both Collister and 
Braund, JJ., who dealt with this aspect of the matter called in aid 
the principles of equity for a solution which would be just both to 
the assessee and the Revenue. “ The obvious method, ” according 
to Collister, J., “ is to treat the residue in the hands of the assessee 
as being composed of agricultural and non-agricultural income in 
the same ratio as the total of. these two classes of income bore to 
each other at the time when they passed into the common fund” (3) 
This method of apportionment appealed to their Lordships as 
having the merit of simplicity and being eminently fair. Moreover, 
while Collister, J., thought that it did not contravene any provision 
of law, Braund, J., thought that it was supported by well-recognised 

principles. According to him (4), “when these trusts were satisfied 
the purpose of the mixed fund ceased and, there is nothing incon- 
sistent with well-recognised principles that, the purpose having 
ceased, the fund should in equity be deemed to have resumed its 
original elements. This is the foundation of the well-known prin- 
ciple of Ackroyd v. Smithson ” (s). Besides an apportionment of 
the outgoings between the two elements of the mixed fund *'is 
equally consistent with}festablished equitable principles where 
charges have to be met out of & mixed mass of pure and impure 


ü) A.L R. (1943) P. C. at p. 21, (a) I. L. R. (1942) All. 425. 
(3 LL. R. (1942) All. at p. 435. 
(4) I. L. R. (1949) All. at p. 442. i a2 
5) (780) 1 Bro. C. C. 503. ; f 
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personalty the residue of which is deemed subsequently to devolve 
in its original form". The learned Judge cited in support of this 

view Curtis v. Hutton (1), Roberts v. Walker (a) and /essopp v. 

` Watson (3) and could see no reason why the same principles should 
not apply in the present case. 

"These English authorities are only illustrative of the doctrine 
of equitable convetsion. The exact nature of tbis doctrine in its 
old setting ‘is thus brcught out by a wellknown authority on 
Equity in modern times: ‘The doctrine is an offshoot of the 
wide jurisdiction gained by the Court of Chancery in the 
eighteenth century over the administration’ of the estates of the 
deceased person. The idegl function of the doctrine was contained 
in the maxim, ‘Equity looks upon that as done which ought to be 
done’. If there was a trust for sale of land, equity would regard 
that land in the light of money from the moment at which the 
instrument creating the trust took effect and conveisely, if there 
was a trust of money wherewith to buy land, equity would ear-mark 
that fund and regard it as turned into..land at the corresponding 
periods. But the existerce of two separate systems of intestate 
succession caused this ideal function to become somewhat obscured, 
and to be submerged in the meaner furcticn of safe-guarding the 
devolution of beneficial interests from being altered by a breach* 
of trust on the part of the trustee charged with the trust for con- 
version" (4). The authorities cited above, therefore, seem out of 
place in the solution of pioblems involving Indian law in general 
and Indian Income-tax law in particular, based as they are on the 
distinction in English law between real and personal properly, a 
distinction unknoyn to the property law of this land. 

- Even if this objection be waived, a stronger one raises its head. 
The key-stone on which the principle of conversion rests is the 
intention ofthe testator or the settlor as the case may be. It is 
the intention of the testator that turned the scales in favour of the 
heir-at-law in Ackroyd v. Smithson (5). The following extract from 
the celebrated argument of Mr. Scott (Lord Eldon -of later days) 
, will prove helpful: “It is admitted; and cannot be denied, that 
when a testator directs real estate to be sold for special purposes, 
if any of those purposes become incapable of taking effect, the 
heir-at law shall take, because ‘here is an end of the disposition when 


(1) (1808) 14 Ves. 537. (2) (1830) 1 Rass. & M. 752. 
(3) (1833) 1 My & K. 665. i 
(4) “Modern Equity” by H. G. Hanbury (and Edition) p. 364. 
(5) (1780) 1 Bro, C. C. 503. Rr : 
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there is an end of the purposes for which it was made but it is 
contended here the testator had not a special intention, but that 
he meant the produce of his real estate should be considered as 
personal estate ; that he intended to convert it out and out; 
that he has not kept the funds distinct but that he has blended 
them so as to be incapable of being distinguished...........-...... We 
“admit that a person may decide- what shall be the nature of his 
property after his death so asto preclude all questions between 
real and personal representatives, But we insist that if he hay 
not actually and eventually so decided, they upon whom the law 
casts the title to personhl estate can no more claim ina court of 
equity money arising from the sale-of land, than the heir can 
claim property admitted to be of a personal nature" (1). The 
rest of the argument followed this distinction, which was accepted 
by Lord Chancellor Thurlow and herein is to be found the ratio 
decidends of the case. In Cogan v. Stevens (a) the corresponding 
rule has been applied to the converse case of a trust for money 
to be employed irf the purchase of land and so in this case a lapsed 
share must be held in trust for the nextof-kin and not for the 
heir. The same principle is at the base of the decision in /essopp 
v. Watson (3), where a testator directed a mixed fund composed 
- of the produce of his real and personal estate, to be applied to 
certain specified purposes, and the residue to be divided among 
his children or child at twenty-one if sons, and twenty-one or 
marriage if daughters, and if there was no child who should be- 
“come entitled dnder the trusts, to such person as he should by 
his codicil appoint. The testator died without having made a 
codicil, leaving an only daughter, his heiress-at-law, who died 
under twenty-one, intestate afd unmarried. It was held that so 
much of the residuary fund as was constituted of real estate 
descended to the heiress and that so much as was constituted of 
personal property went to the next-ofkin. The intention of the 
testator is the sole criterion in these cases, and that failing or 
becoming incapable of taking effect, the property left by him 
springs back to its original form. It is submitted that no question - 
of such conversion dependent upon the intention of the testator 
or settlor ever arises in the administration of a wakf. The inter- 
tion of the wakfs as expressed in the trust deeds in Muhammad 
Jsa's case, supra (4), was fully given effect to, and no solution of the 
problem, which still arose, could possibly have been yielded by 
(G) White & Tudor, L. C. (8th Edn, p. 397.) 
(a) (1895) 5L. J. Ch. (N. S.) 17. "RD : 
(3) (1883) 1 My & K. 665. (4) L L R. (1942) AN. 428, 
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‘a reference to that intention since the wakif's mind had never been 
. applied to it and as such could not supply any clue to the 
disentangling of the tangled skein. Moreover, conversion thus 
controlled by the supremacy of the testator’s or settlors intention 
takes place only once—at the time of disposition or distribution 
of his property according -to his intention—and concerns itself 
only with the corfus of the property. In the instant case the 
surplus that will be left after applying the income to the purposes 
ofthe wakfs will be a recurring annual affair as long asthe wakfs 
will last and, moreover, TT part of the ¢acome and not of 
the corpus. 

Even if these difficulties do not seem ihipa when pitted 
against enthusiasm for even-handed justice, the application of these 
English equitable principles is singularly inept in that it takes 
complete leave of a well-recognized canon of interpretation of 
taxing statutes. When Braund, J., says "I can see no reason 
. why the same principles should not be applicable in the present 
case” his Lordship only takes shelter under analogy. Analogy is 
no doubt a jurisprudential weapon of much potency and utility, 
butit has its danger as well As has been observed by Pal, J., 
“Analogy may indeed often serve a very useful purpose and perhaps 
helps the stability of the norms for decisions. This stability 
receives a special respect when the norms are extended not metely 
to like or similar cases but also to the cases that are only approx- 
“imately similar. But this projection of norms to ‘new cases on 
the ground that these are approximately similar is not without 
its danger” (1). While this is the vulnerable point of analogy in 
its general application in law, there is pretty little room for it in 
the construction of an income tax Act. “It is well settled,” said 
Lord Skerrington, “that analogy is not a safe guide in the cons- 
truction of Inland Revenue Statutes and that the only safe course 
is to read the statute itself and neither to extend the application 
of the tax nor to restrict it merely because analogy and logic 
suggest that one ‘thing is equivalent to the other" (a). In the 
words of Lord Hanworth, “You must construe- the taxing Act 
strictly and you cannot apply a doctrine of analogies to it. You 
cannot impute what you may think the legislature may or may 
not have meant ; you are bound by the words as to what they have 
done and what they have not done (3).”. An apt illustration of 

(1) isi vor ut Sridhar Thakur (1941) 45 C. W. N. 932 (954) J 


fyi 4545). 2. 
(2) Fergusson v. Noble (1919) 7 Tax. Cas. 176 (181). 
(3) Dewar v. Tal, Rev, Comm. [1935] a K. B. 351 (360). a 
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this principle would be found in the case of Ormond Investiment, 
Ltd. v. Betts (1). In that case the Court of Appedl had’ applied 
a certain Rule, which was applicable to Cases I & II of Schedule 
D of the English Income Tax Act, to the Rules which are appli- 
cable to the receipt of dividends of foreign securities and they 
“bad treated the-Rule as analogous. Lord Sumner pointed out 
where the Court of Appeal had erred, thus: “In its express terms 
this Rule applies to trading profits. The contention is that by 
“analogy it can be applied to foreign shares, which are not in 
"themselves stock in trade and the dividends of which are not 
trading profits. I cannot accept this The analogy between the 
date of starting & trade, which is an aggregate of many operations 
and the date when an investor buys a stock to hold' is too remote 
.to be applicable and in any case /Ae Crown does not tax by analogy 
` but by Statute and there is nothing in the Act which says what is 
bere contended for. It is said that singular results and even a 
loss of tax will ocwr on the Appellants’ contention, and that this 
cannot have been intended by the Legislature, but it is not for us 
-to say nor do we know what the Legislature may or may not have 
meant, apart from its words by which we are bound alike in what 
they say and in what they do not”. (2) (italics supped), Here 
_is a high authority. warning Judges against going out of their way 
to be unnecessarily revenue-minded and, in consequence, "SEM 
.to supply -a casus omissys in a taxing statute, 
What .led Mr. Justice Braund to resort to analogy bc a 
solution of the problem that faced him was his anxiety to see 
- that neither the assessee nor the Revenue got the upper hand 
in deciding which portien of the composite ingome fund should 
go to meet the charges upon the Wakf estate. According to him, 
. “St is obviously impossible that it should be left to the beneficiary 
himself to elect to discharge the prior trusts out of that part of 
the mixed income fund which attracts tax and to appropriate the 
- part which does not attract tax to his own interest. That would 
- in effect be permitting the assessee.to determine whether he would 
- pay income tax OF not..........ee It is equally impossible to accept 
the view that the taxing authority can elect which partof the 
- mixed income fund to attribute to the prior trusts and which to 
-attribute to the beneficial interest, for that, conversely, would be 
- permitting the taxing authority to determine whether income tax 
should be paid or not" With the latter proposition there will 


(i) [1ga8] A. C143, . F 
(a) [1998] A. C. 148 (158) 
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be no disagreement. But in the former case of the alleged impossi- 
bility the learned Judge takes too much for granted in the teeth of 
a volume of weighty authority. “Itis trite law ", said Viscount 
Sumner, “ that His Majesty’s subjects are free, if TR can, to make 
their own arrangements, so that their cases may fall outside the 
scope of the taxing Acts. They incur no legal penalties and, 
strictly speaking, no moral censure if, having considered the línes 
drawn by the Legislature for the imposition of taxes, they makeit | 
their business to walk outside them (1). " “ Every man is entitled, ” 
said Lord Tomlin, *'ifhe can to order his affairs so as that the 
tax attaching under the appropriate Acts is less than it would 
otherwise be. If he succeeds in ordering them so as to secure this 
result, then, however unappreciative the Commissioners of Inland 
Revenue or his fellow tax-payers may be of his ingenuity he cannot 
be ‘compelled to pay an increased tax.” (a) Even Lord Atkin who 
gaye a dissenting judgment in that case in favour of the Revenue 
had to admit that “ the subject whether poor and humble or wealthy 
and noble has the legal right so to dispose of his capital and income 
as to attract upon himself the least amount of tax, (2) There is 
then no inherent vice in a subject- attempting to extricate himself 
wholly or partly from the clutches of the tax provided he can 
do so legally. 

The bogey of the difficulty in permitting the assessee to deter- 
mine whether he would pay income tax or not having thus melted. 
into thin air, the question that remains for consideration is whether 
the mutwalli in Muhawmad [sas cise could have elected to dis- 
charge the purposesof the wakfs out of the non-agricultural portion 
of the mixed income fund, with results varying according to the 
nature of the circumstances, as has been pointed out at the outset, 
Authority says that he could very well have done so without violate 
ing any provision of law. > 

In London County Counc v. Attornsy-General (3) the Council, 
had paida sum by way of dividends on consolidated stock and 
interest upon loans made to the Council. The sum was paid partly. 
out of the rents and profits of lands charged with income tax under ` 
Schedule A, partly out of, interest received on loans to lodal 
- authorities and other interest or annui payment, charged with. 


(t) Levene v. Inland Revenue Comutisstonérs (1938) A. C. a17 (227). 
(3) In land Revenus Commissioners v. Dude POM KURMENE (1936) A. Co 


(15—20). 
(3) (1901) A.' C. 28. ` É ~ 
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income-tax under Schedule D and, to the extent to which such 
teceipts were insufficient, out. of sums raised by rates. The Council 
deducted and retained income-tax upon the dividends and interest 
paid by them so far as they were paid (r) out of their rents and 
profits on lands charged with income tax under Schedule A and (2) 
out of interest received on loans or otherwise charged with income- 
tax under Schedule D. The Crown’s contention, based on subs 
section 3 of section 24 of the Customs and Inland Revenus Act, 
1888, was that as the interest on their consolidated stock was 
charged on the whole of the lands, rents and property belonging 
to the Council and on their rates such interest ought, for the benefit 
of the Crown, to be apportioned rat@ably over all the subjects of 
the charge, and only a rateable proportion deemed to be paid out of 
their income from rents or from interest receivable by them from 
their own debtors, | 
The relevant enactment ran as follows :—“ Upon payment of 
any interest of money or annuities charged with income-tax under 
Schedule D, and not payable or not wholly payable out of profits 
of gains brought into charge to such tax, the person by or through 
whom such interest or annuities shall be paid shall deduct thereout 
the rate of income tax in forceat the time of such payment and 
shall forthwith render an account to the Commissioners of Inland 
Revenue of the amount so deducted or of the amount deducted 
out of so much of the interest or annuities as is not paid out 
of profits or gains brought into charge as the case may 


The contention of the Crown was answered by Lord Davey in 
these words :—“ The praposition has the ‘merit of novelty. 
Admittedly there is no authority forit The attention of your 
Lordships was not called to any statutory enactment directing any 
such procedure, or to any prinoiple of law which prescribss it. 
On the oontrary the general principle of payment in due course of 
administration is to pay annual charges in the first place out of 
annual income. It is not required by the Income Tax Acts in order 
to raise the right of deduction.and retention that the interest on 
annual payment shall be exclusively charged upon or payable out of 
profits or gains brought into charge. Itis enough if the interest is 
charged upon or payable out of the taxable income, though there 
may be other subjects of charge.” (1) (Jtadfes supplied), 

The decision in the above case was followed in Adindurgh Life 
Assurance Company v. Lord Advocate (2), which also turned upon 

(1) (1901) A. C. 26 (46), (2) (1910) A, C, 143. 
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the interpretation ‘of tbe identical enactment. In this case the 
appellant company carried on the ordinary business of a Life 
Insurance Company including the granting of annuities. The 
Company had a very large annual income from interest, dividends 
and rents, from which income tax was deducted at the source. The 
income from interest, dividends and rents was amply sufficient to 
pay the annuities’ in full, The Company also had af income from 
premiums, but if the income from interest, dividends, and rents 
had been deducted from the Company’s revenue the trading of the 
Company would have resulted in a quinquennial deficit. No formal 
appropriation of the income from the interest, dividends and rents 
was made in the books nor was any particular fund ‘specially 
charged with the payment of annuities, In paying their annuities 
the Company deducted the amount of income tax due in respect 
thereof and retained the amount of tex so deducted. Lord Gorell 
called in aid the above observations of Lord Davey and, while 
pointing out that the point decided in the London County Council 
case was no idoubt affected by the difference between capital and 
income, in due course of administration, expressed the opinion that 
the principles indicated in the judgment of Lord Davey “ should 
also apply where money, out of which annual payments are pay- 
able, is derived from two sources, that coming from one being 
charged with income tax while that coming from the other is not 90 
charged ” (1). r 
But the Crown's contention was that it had not been shewn that 
the annuities had been paid outof the taxable income. “ This 
argument, " said Lord Gorell, “would seem to make the [rights of 
the Crown depend upon the book-keeping of the Company but this 
cannot be nor do I think the liabilities of the Company can be 
made to depend upon their system of accounts. This argument 
could hardly be open if the Company had, in fact, kept the interest, 
dividends and rents from their investments apart from their own 
moneys and paid the annuities out of the former. Can it then 
make any difference to their rights and liabilities ifthey choose 
to miz the funds for the purpose of their accounts and pay there- 
out whatever sum is necessary to dear their liabilities to the 
annuitants ? " (2). 
Sugden v. Leeds Cortoration (3), which also involved tlie con- 
struction of section 24(3) of the Customs and Inland Revenue Act, 
1888, is of much interest inasmuch as, though the principle pro- 


(1) igi) ÀA, C. 162. . (2) 1910) A. C. 163. 
(3) (1914) A. C. 483. 
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pounded by Lord Davey and Lord Gorell was followed the judg- 
ment was given in favour of the Crown, thereby pointing out the 
circumstances in which the assessee cannot reap the benefit of the 
principle. In this case the Corporation, under appropriate enact- 
ments, functioned in two capacities—as a Municipal Corporation 
and as an Urban Sanitary authority, and in either capacity it was 
empowered to'borrow large sums of money. Where the money was 
borrowed for the purposes of an undertaking owned and worked 
by the Corporation in its capdcity of a Municipal Corporation the 
loan was charged on, and the interest was made payable ont of, 
the particular undertaking and the Borough Fund, which was depen- 
dent upon the Borough Rate. If the undertaking yielded any profit 
it went into the Borough Fund and was to be utilised for relief of 
the Borough Rate. Where, on the other hand, the money was 
borrowed for the purposes of an undertaking owned and worked 
by the Corporation in its capacity of a sanitary authority the loan 
was charged on, and the interest was made payable out of, the 
particular undertaking and the Consolidated Fund, which was 
dependent on the Consolidated Rate. If there was any profit from 
the undertaking it went into the Consolidated Fund and in relief of 
the Consolidated Rate. The Sanitary undertakings of the Corpora- 
tion were not lucrative and the income from them was not sufficient 
to meet the interest on the loans. The amount required in the 
year in question inthe case to pay the interest on all the loans 
contracted by the Corporation in the two capacities was £285,446. 


The income from all the undertakings of the Corporation, to finance . 


which the loans were incurred, amounted to £270,036. The deficit 

of £15,410 was met hy the Corporation out of its untaxed funds 
and the Corporation admitted that to the extent of the tax deducted 
on payment of this sum it was bound to account to the Revenue; 
But difficulty arose as to the sum of £78,519 by which sum the 
income from the Sanitary undertakings was?deficient to meet the 
interest on the Sanitary loans. To meet the deficit the Corporation 
advanced £78000 out of its Borough Fund. The question was 
whether the Corporation was entitled to retain ifor its benefit the 
income tax it had deducted in respect of this 278519. It was 
answered against the Corporation. . 

Taking the words “ not payable out of” in section 24(3) of 
the Customs and Inland Revenue Act, 1888, to mean “ not legally 
payable out of, that is, which cannot lawfully be paid outof the 
taxed fund, " Lord Atkinson laid down the following proposition 
in the aboye case: “ When the interest and annuities so charged 
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may with equal legality be paid out of either the ‘taxed’ or ‘untaxed’ ` 
fund of the debtor and the taxed fund is adequate in amount to 
pay them it will not be neceasary for the debtor in order to entitle 
him to retain for his own benefit the entire sum deducted that he 
should have, in his books or otherwise, specifically appropriated, 
or set apart, the taxed fund to discharge this interest or these 
annuities, or to prove that he had .in fact paid them out of this 
taxed fund. It will suffice, should the two funds be blended and 
formed into a mixed fund, that the interest and annuities charged 
should be paid out of this mixed fund. They will, if so paid, be 
treated as having been paid out of the taxed fund, specially where 
in the ordinary course of business it should be applied for that 
purpose. "(1) (Italics suppi8d). The.Corporation in the present 
case, in his Lordahip’s view, had no power to devote the surplus of 
the income from its Municipal undertaking to meet the deficit on 
its sanitary undertakings and thereby to apply that surplus in relief 
of the Consolidated Rate. He therefore held that the Corporation 
was assessable for the income tax deducted by it in respect of 
£78,519. not for the reason that the tax must be taken not to have 
been paid wholly or partly out of a ‘axed fund’ belonging to it, 
namely, the income from the Municipal undertakings, etc., but 
because it was not Jega//y payable out of the particular fund out of 
which it had in fact been paid. 

In The Sterling Trust Limited v. Inland Revenue Commissioners 
(2) the Court of Appeal affirmed the principle enunciated by Lord 
Atkinson above. “ In this case the appellant Company was an invest- 
ment Ccmpany whose prcfits consisted of (a) profits which were 
assessable to Corporation Profits Tax in its hands and (b) profits 
which were not só assessable, being dividends received from other 
Companies which were themselves liable to Corporation Profits Tax. 
Before a certain date the total income of the Company under (a) 
and (b) was paid into one banking account and out of this mixed 
fund its management expenses and the interest on debentures were 
paid. On that particular date, however, a separate banking account 
was opened and thereafter the whole of the receipts under (a) but 
no part of the receipts under (b) were paid into that account and 
out of that account [alone all payments in respect of manage- 
ment expenses and debenture interest were made. It was held 
that the Company was entitled both before and after the 
said date to treat the debenture interest as paid out of the profits 


(1) (1914) A. C. 483 (499). 
(2) (1925) 12 Tax. Cas, 868 , 
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“assessable to Corporation Profits Tax. in the Company's own 
hands. 

A problem similar to that in Sweden v. Leeds Corporation, 

(supra), arose in a very recent case, with this difference only that 
the untaxed income did not come into the picture to add “to the 

difficulty. In Alehin v. Coulthard (1) a Municipal Corporation had 

several undertaMings for which it was required by the relevant local 

Act to keep separate accounts. In the year in question, in the case of 
the electricity and transport ' undertakings, the taxed income 
exceeded the amount of interest payments and, in the case of the 
housing account, the taxed income was considerably less than the 
interest payments. The contention on behalf of the appellant 
Corporation was that, in the caseof the housing account, in so far 

as the taxed income in that accopnt was insufficient to meet the 
interest payments in respect of that account it was entitled to say 

that such interest payments were made outof the excess of the 

taxed income in the electricity and transport accounts and this 

contention was supported by the fact that all receipts had to be 

brought into the general rate fund from which alone payments 

could be made. This contention prevailed with the Court of Appsal, 

in whose opinion the effect of the local Act, on the proper con- 

struction of its relevant provisions, was to abolish all previously 

existing statutory regulations and restrictions as to the application of 
the surplus revenues of the undertakings. The obligation placed 

upon the Corporation by the Local Act to keep separate accounts of 
each undertaking imposed, in the opinion of the Court of Appeal, 
no restriction on the Corporation asto the way in which it was 
to deal with the profits gf each undertaking. This being the legal 
position under the local Act, it is clear that’ the Corporation 
could with equal legality make interest payments out of any 
account.- i . 

At this stage it would be advisable to advert to the decision of 
the Judicial Committee in Bejoy Singh Dudhuria v. Commissioner of 
Income-tax (2) since there is a likelihood of that decision being read 
as supporting the principle of proportional attribution followad by 
the Allahabad Full Bench, though in fact it doss nothing of the sort. 
In that case the question was whether the appellant was entitled to 
exclude from his assessable incoms Rs. 9920, being three-fourths of 
the total sum of Rs. r3,200 which the appellant had paid in the year 
in question to his step-mother undera decree of the High Court 
obtained by the step-mother in a suit for maintenance. The 


(1) (1942) a All. E. R. 39. . (2) (19 30,60 I, A. 196. 
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appellant’s contention was that as the Rs. 13,200 was paid by him 
to his step-mother under tha decree, it was not his income, but 
that of his step-mother. But as the sum was covered by the income 
from his agricultural property as well as from his other sources of 
income he claimed exclusion only in respect of Rs. 9900 which 
represented the same proportion-of Rs. 13,200 as “the appellant’s 
taxed income bore to his total income including agricultural income..- 
"The Calcutta High Court rejected the view that the sum paid by 
. the appellant was not “income” of the appellant at all. But the 
Judicial Committee held that that was the true view of the matter, 
observing as follows :—'' In the present case the decree of the Court 
by charging the appellant’s whole resources with a specific payment 
to his step-mother has to that extent diverted his income from him 
and has directed it to his step-mother; to that extent what he 
receives for her is not his income.” Hence the exclusion claimed 
was granted by their Lordships. The principle of proportionate 
attribution was therefore not germane to the question at issue in 
the case. In the wordsof the Judicial Committee, ' it was nota 
.came of the application by the appellant of part of his income in a 
p&tticular way ; it is rather the allocation of a sum out of his revenue 
before it becomes income in his bands.” The decision does not, 
therefore, detract from the soundness of the principle enunciated 
‘by Lord Atkinson above. 

What clearly emerges from this plethora of authorities is this : 
that where certain payments are properly payable out of a blended 
fund, consisting of taxed and untaxed income, without there being 
any legal obligation on the partof the assessee to make a choice in 
favour of a particular portion of the fund, ‘the asseasee may appro- 
priate the payments to the taxed inoome, notwithstanding that such 
taxed income has not been specially set apart for that purpose; 
that there is no principle of law by which the apportionment of the 
mixed income fund can be introduced ; that there is nothing in law 
to prevent a man from paying from any furd that he pleases that 
is a lawful fund ; and that if it is more advantageous to him to make 
a payment out of the assessable income he must be taken to have 
so paid it. Equitable principles seem quite out of place where, as 
in the present case, the true legal position is that there is absolutely 
no obligation on the part of the subject to attribute payments to-a 
particular fund and absolutely no right on the part of the Revenue 
to demand appropriation in a particular manner. To resort to the 
so-called equitable principles of proportion in such a case is to 
cover up the new legal position by the ready-made image in the 
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judicial mind really produced ina different setting and thereby 
conceal from the mind whatever is new and distinctive in sucha 
position. 

The principle of apportioned rateability being thus condemned 
with bell; book and candle, the contention is legitimate that the 
assesses in Mahammad Isa’s case (1) (supra), could very well have 
done asa matter of right what Braund, J, thought it impossible 
that he should be permitted todo. The payments on account of 
the purposes of the wakfs were payable out of the whole mixed 
income fund. The assesses could with equal legality make the 
payments out of either the non-agricultural income or the agricul- 
tural income, there being no legal bar imposed in this regard. Hs 
should, therefore, have been deemed to have made the payments, 
in the first instance, out of the non-agricultural, that is the taxed, 
income. If that income was sufficient for the purpose, there would 
be an end of the matter ; only the surplus left, if any, would be 
assessable to income tax. Ifit was not so sufficient, the deficit 
would be deemed to have been met out of the agricultural, that is 
the untaxed, income, and there would be nothing to pay taxon. 
That there was “ no conscious payment out of one part of the find | 
rather than out of the other " should have made no difference to 
the assessee’s right since this-is an irrelevant consideration after 
what Lord Gorell and Lord Atkinson have said to make it amply 
clear that actual segregation or setting apart of a particular part of 
the income fund for the, purpose is not at all necessary. Such 
appropriation by the assessee may entail substantial loss to the 
Revenue, to which Judges have to remain blind in the existing state 
of the law. In the eye of moralists, tax-dodgihg may bea repre- 
hensible vice ; in the eye of Judges, it isa thoroughly permissible 
practice so long as it keeps within the bounds of the law. The 
Revenue.is not slow to take every advantage which is open to it 
under the taxing statutes for the purpose of depleting the tax-payers ~ 
pocket. The tax-payer is, likewise, entitled to be astute to prevent, 
so far as he honestly can, the depletion of his means by the 
Revenue. (2) 

(1) I. L. R. (1942) All. 42510 I. T. R. 267. 

(a) See pec Lord President Clyde in Ayrshire Pullman -Motor Services v. 
Inland Revenis Commissioners (1929) 14 Tax. Cas, 154 (763-764). f 
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SENIORITY AMONG TWINS 


By Mn. V. R TALASIHAR, M.A, LI. By Pleader, Poona. 


The question as regards the seniority among Twin born sons is a 
much vered question both as regards fact and law. While discuss- 
ing it aga „question of law we will have to assume that there is 


"either no dispute as to which of the T'win born sons was born first, 


or that there has been a regular judicial firíding upon the fact of , 


_pne of the Twins being born fifst. . 


It is evident that this question at times crops up in the devolu- 
tion of impartihle estates. In the case of Watans or Saranjams or 
such other political tenures where the law of primogeniture prevails, 
itis oftena very difficult quéstion as to on whose side the law 
will stand. 


Let me try to ascertain the TER of this problem. The 
percentage of Twins varies ' with conntries. Generally the 
percentage is f in roo, although it varies from 1 in go tot 
in 170. 

As regards the question as to which of the sons of Twin birth 
is the elder, there are two distinct lines of opinion. The text of 
Manu is in favour of the opinion that the one who is born first is 
the elder of the two ; while there is a strong popular belief supported - 
by some quasi-medical authority that the one who is born later is 
elder. I have not been able to find any judicial pronouncement on 
the gubject settling the question in dispute. f 

The text of Manu is to be found in Chapter IX verse 146.. 

- The Subrahmanya text is to be recited by a man who is elder ` 
in birth, for the sake of invoking Indra in the Jyotishtoma sacrifice. 
So the question arises as to which of the Twins is competent to 
recite the Subrahmanya text and Manu gives the decision that 
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seniority in Twins is according to the sequence of birth. Kulluka 

explains that although with regard to Twins there is a simultaneous 

conception of embryos, what is relevant for determining seniority 
is the sequence of birth. 


There " alig another verse whith is ascribed to Manu by 
Nilkantha in this connection. 


So according to this text seniority is established in that child 
whose face the parents see first, while at birth. But this verse is not 
found in the present edition of Manu and it is ascribed to o Dorala 
in Vivada-Ratnakar and Vivada-Chinatamani. 


Nilkanth the author of Vyavahara Mayutha has discussed both 
these views, that of Manu and the alleged medical view. 


Medical works like the Pindasidhi say that among Twins, 
the one born later is the elder of the two, the ratio decidendi-of.-— ^ wwe. 
this conclusion presumably being that tbe one who is born latér — ' 
happens to be conceived earlier. There is also a reference to this `- 
view in Bbagavata and the Deshachar section of Nirnayasindhur.- -° ..-- ; 
Practically nothing is known about the work called Pindasidkf which vai. 
is cited here. ; 

‘In order to set at rest the conflict between these two views, 
Nilkantha argues that the opinion of the medical treatises is set - ` 
aside by the express text of Manu in so far as things to be accom- 
plished | are concerned. Therefore, whereas Vedic and Smarta rites 
are to be performed for securing unseen resulta, tht medical “theory 
has to be discarded. In order to support this reasoning he quotes 
a maxim from Purva-Mimansa. In the Smriti texts it is often said 
that ifa Brahman does this or that act, he becomes a Sudra in 
three days or a month etc. These words do not mean that so far as 
things prescribed to be done by Brahmanas are concerned, he ceases 
` to be a Brahmin. These words only mean that he has incurred 
blame and.sin by doing acts fit for Sudras and has fallen from his 
high caste. But so far as future acts are concerned, he must still 
continue to perform the acts enjoined fora Brahmin: We can 
clearly see from this discussion that Nilkanth upholds the view of 
- Manu that the first born is the elder of the two, < 
. ‘Let us see if there is any Warrant ‘for the above medical view in 
in the modern genetical science. Twein are of two kinds: 


om 


. 
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^ identical Twins and fraternal Twins. ` There are also what are 


known as the Siamese Twins with whom we are not concerned 
here. Identical Twins are uniovular i. e. two different embryos 
developing from the splitting up of one Zygote. So initially "there 
is only one ovum fertilized by one sperm, but subsequently the 
Zygote splits into two. (Vide Youth & Heredify by Amram 
Scheinfeld at P. 100). In the case of identical Twins the concep- 
tion is simultaneous, the sexes of the Twins are generally similar, 
and the ages of both are also equal even in their prenatal existence. 
Fraternal Twins are biovular, that is, two different eggs are 
fertilized by two different sperms: Here there is a possibility ofa 
prior or anterior conception and of sexes being divergent. It is 
only for the expert inthe field of embryology or genetics to say 
which of ‘the Twins is conceived earlier, all these considerations 
becoming relevant if we regard that a child en Denira sa mare is as 
good as being born. 


M 


It is obvious that all these considerations about the genetic facts 
of Twin reproduction are of little avail in, deciding seniority for 
primogeniture in the presence of the express text of Manu. But as 
against the said text of-Manu two pertinent observations can be 
made. The first is that, as said by Nilkanth the text of Manu: 


(Chapter IX, verse 126) concerns itself with the question of seniority E 
among Twins 80 faras the .recilation of the. Subrahmanya text A: 


concerned. So Manu's canon is imperative in the field of Vedic 
and Smarta rites but it is open to question whether the same canon 


-can be extended to the devolutions of secular estate. Nilkanth 


admits that there are many practices , in common parlance and 
mentioned in the Puranas which are incompatible with the rules 
mentioned in Smritis. The second contention which can be urged 
against Manu’s tule is looking to the.context with which verse 126 
is associated, it appears that the determination of^ seniority is 
with reference to the préferential share which the eldest son’ 
used to get in ancient times. If we look to the ‘subject matter of 
verses 123 and 124 of Chapter IX there can be no doubt that the 
subject-matter under discüssion is the preferential share of the 


` eldest son. 


The question of the preferential share arises only in the 
case of self-acquired property and not to ancestral impartible estates, 


The practice of allowing preferential share is now obsolete. 
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Steel in his Hindu Law and Custom takes cognizance of these 
_ two views of the question. It is, now only up to a judicial tribunal 
whose pronouncement would remove the present state of 

* jndecision., - : 


NOTES OF CASES. 


' Mahant Som Girl v. Mahant Ram Ratan Giri, 
Trust—Religions and Charitable Endowmeni—Trusts Ac (II of 


1941. 1882) sections 44, 76. . 
Nore 

1, L. R. [1941] Four trustees for a religious and charitable endowment created 
AM TU under a Will were given power to co-opt fresh trustees if any of 


them died, to remove the existing Mahant and to appoint a fresh 
one under certain circumstances but there was no mention of the 
minimum number of trustees to operate the trust. The sole 
surviving trustee removed the Mahant who.was found missing and 
installed Som Giri as Mahant who continued the mortgage suit 
which was dismissed. On appeal : 


Held [per 725a/ Akmad, C. J. and Colhister, .,—that the power 
to co-opt was directory and not mandatory and that the powers were 
held not as gersona designate but as holders of office of trustees so 
that the survivors could exercise these powers without co-opting 
new trustees, that this rule is in consonance with principles under- 
lying sections 44, 76 of Trusts Act and that a suit by a de facto 
Mahant to realise trust property in the interests of the trust is 
maintainable. 


& C. 
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Emperor v. Parbhoo. 


Indian Evidence Act (I of 1872) sections IOI, 102, "rm 
of proof in criminal trials— Accused when entitled to acquittal. 


The points for decision were : Whether having regard to section 
96 of the Indian Penal Code and secticn 105 of the Evidence Act 
in a case in which any general exception is pleaded by an ‘accused 

^ person on evidence not satisfactory to the Court which nover- 
theless entertains à reasonable doubt, the accused person is entitled 
to be acquitted and whether the onus is to be discharged by the 
accused. 

Held [per Jgbal Ahmad C. ., Bajpai, Ismail and Mulla 7/— 
Collisier, Allsop and Braund JJ. dissentiente}—that the. accused in 
such a case is entitled to be acquitted, that in a criminal matter 
the onus of establishment of charge or otherwise. is never shifted 
from the prosecution to the accused and'that though by section 105 
of the Evidence Act the onus of proving existence of circumstances 
bringing the case within the general or special exception, is on 

™ the accused yet under section 102 the onus is on the prosecution to 
prove the entire “proceeding”. 
8. C 


Apya Shettya v. Ramakka Apya. 
. ` Hindu Lato—Sudras— Adoption of am illegitimate son—Adoption 
invalid, 
The poifit for decision'in this case was whether an adoption of 
an illegitimate son amongst the swdras is invalid : 


Held’ [per Beaumont C. J. and Wassoodew /.]—that an adop-. 


-tion óf an illegitimate son even amongst the swdrus is. invalid under 
Hindu Law. 
8. C. 





Emperor v. Saver Manuel Dantes. 
Government of India Act 1935 ( 26 Geo V and 1 Edw VIII Ca ) 
section 205— Certificate for appeal to Federal Court. ` 


Dantes was prosecuted for violation of a government notifica- 
tion which was held invalid by the Full Bench in April 1940 but 


fI 


I. L. R. [1041] 
Bom. 350. 
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subsequently validated in an Act. ' On reference by the magistrate, 
the Full Bench in July 1940 held that the notification wasi not 
effectively revived and that no point of law under the Government 
of India Act 1935 did arise but it expressed an opinion ‘as to 
what the position would have been under the Act if the notifica- 
tion wag valid. The accused was therefore acquitted by the magis 
trate. The appeal to High Court by the government was sum- 
marily dismissed. The application for certificate under section 205 
of-the Act was referred to Full Bench :' 

Held [ per Beaumont C. Ja N. J. Wadia, Wassoodew and Sen 
//. }+that the order made by the Full Bench, merely answering 
the question referred to by thee magistrate and expressing an opi- 
nion on the point of law, was nota final order within section s05 
of the Act, that the only final order was the order of the Court 
dismiseing the appeal against acquittal which did not involve. any 
point of law and that certificate be refused. 

S C. 





Akoba Laxman Pawar v. Sai Genu. 
Hindu Law— Widow of gotraja sapinda—Unchastity, if a bar to 
inheritance. 

Of two undivided Hindu brothers, Sitaram and Genu, the latter 
died in 1907 leaving his widow Sai and thereafter on Sitaram’s 
death his son Maruti, the absolute owner of the property died in 
1929 without leaving widow or issue. Sai was in’ possession all 
along. In 1936 Akobaa distant agnate of Maruti sued Sai for 
recovery of possession alleging that she sas unchaste at the time 
of Marut’s death, The suit was-dismissed by lower Courts, On 
second appeal : . 
* Held | per Divatia J. |—that an unchaste widow of m gefruja 
sapinda ia not incompetent to inherit property of her husband's 
kinsman. 

8. C. 





Pd - 
. Sapaswatibal Shripad Vad v. Shripad Vasanji Vad. 
Guardians and Wards 4d (VII of 1890) section 17—Custody of 
child of tender years— Natural mother preferabis to father as 
guardian—Anterest of minor. 
After the birth of her son in October 1938, the mother who was 
suffering from tuberculosis was sent out of Bombay for treatment 
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in November 1938 and the minor remained with his father till 
May 1940 when the mother returned cured and took possession 
of her son. The father, who took a second wife meanwhile, sued 
in July 1940 for the custody of the minor which was granted by 
Kania J. On appeal : 

Held [ per Beaumont C.J. and B.J. Wadia J. }—that the 
father is the natural guardian but in the interest of the minor of 
tender years, which is the paramount consideration, the custody 
should be given to the mother who is otherwise fit. m 
8. C. 


e 
nee 


Dasarathlal Chhaganlal v. Bai Dhondubal. 


Pre-emption amongst Hindus at Allahabad —Custom, judicially 
recognised, y to be proved. 
The point referred to Full Bench in second a was whether 
amongst the Hindus of Ahmedabad, a neighbour has a right of 
pre-emption of house properties : 


Held [per Beaumont C.J., Divatia and Sen JJ. ]—that the 


-custom of pre-emption regarded as a right attached to the land and 
not a mere personal right exists amongst the Hindus living in the 
city of Ahmedabad with respect to the sale of freehold properties 
and that a custom judicially recognised need not be proved as it 
becomes part of local law. , 

8. C. 


Hussenbhoy Abdoolabhoy Lalji v. Rashid B. Versbi, 


Code of Civil Procedure (Act V of 1898) section o4—Application for. 


production of documenti Court, if to consider whether documents 

are relevent—Inspection. 

The point for decision before the Full Bench was whether in 
an application for production of document under section 94 of the 
Criminal Procedure Code, the Court‘ is to consider if a prima facie 
case for relevcncy of the documents is made and to order inspec- 
tion thereof after an order for production. 


Held [per Beaumont C.J., Divatia and Machin JJ. ]-that 
the Court is bound to consider whether a prima Pie case is made 


4 


1941. 
nd 


E 


rd 


~ 


ads $e tur CALCUTTA LAw JouRiAL. | (Vot. 47. 


out and that inspection of really relevent docuients only should be 
_ made after the oran for production. 


* ae 
Emperor v. Sulaiman Ahmed. 
1940. Code of Criminal Procedurs (Ad V of 1898) sections 289, 298— 
m L. R. [1941]. Trial by Jury—No evidenée against accused — Duty wW a Jwdge— _ 
Bom, 515 | EB Withdrawal of case from Jury. - z 


Accused Nos. 3 and 3 were charged at the High Court Crimi- 
nal seesions with abetment of” murder, the accused No.1 being 
charged with murder. The Judge held that there was no evidence 
against the last two accused but left the case to Jury who returned a 
verdict of guilty against them. Qn certificate granted by the Advo- 
cate General under clause 36 of Letters Patent : . 

Held [ per Beaumont C.J., N. 7. Wadia ind Sen, Jj. }that 
tlie effect of section 289 read with section 298 of the Criminal 
Procedure Code is that it is the duty of the Judge to determine 
asa quéstion of law whether there is any evidence against the 
accused before tbe Jury, to withdraw the case from.the Jury and 
to direct them to return a verdict of not guilty if there be no 
evidence, and that,the Judge having held that there was no evidence 
the accused Nos. 2, and 3 should be acquitted. 


B. Cc v 
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MISPRINT IN THE OFFICIAL REPRINTS OF ` 
THE INDIAN PENAL CODE 
ISSUED IN 1909,” 


“Your readers will be interested to learn of the recent detectibn 
of a misprint occurring in the official’ reprints of the Indian Penal 
Code issued in 1909 and thereafter (I have not been able to examine 
earlier reprints) which is reproduced in many of the annotated 
editions of the Code used by the legal profession. 


“The third and last paragraph ‘of the second Explanation to 
section 403 of the Code, as passed by the Legislature, runs :— 


“Tt is not necessary that the finder should know via: is tho 
owner of the property, or that any particular person is the owner of 
it; itis sufficient if, at the time of appropriating t, he does not 
believe it to be his own property, dizi cz faith defieos that the 
teal owner cannot be found.” 


* At some subsequent reprinting of the Act.the underlined word 
was reproduced as “ believes ". The result is to convey the opposite 
of what the Legislature really enacted, c» 05m 


+ 
“ Steps are bi ker Ga OF ae ak to correct 
all copies of the current reprint which have not yet reached the 
public, and the mistake will be avoided in future rgprints. 


“The mistake will not be found in Whitley Stokes’ Edition of 
the Code, 1887, Hamilton’s Edition of 1895, Agnew’s Edition of. 
1898 or in Mayne; but it appears in the works of . Swinhoe, 
.O'Kinealy and Casperz, Gour, and Ratanlal—through no fault of 
the learned editors themselves," 


= 





* Letter from J. Bartley, Esq, C. S.L, C.I E., L C. S., Barrlsterat-Law, 
Additional Secretary and Draftsman, Government of India, Legislative Depart- 
ment, New Delhi, 


s 
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NOTES OF CASES. 
In' ro N. Kayambu Pillai. 


1940. Court Fees Act (VII of 1870) Sth. II Art. r(d)—Orler dismissing 
I. L- R. [1041] ` an appeal for non-compliance with the condition to furnish security 
Mad. 984 F. B. Jor costs and non-payment of the required court-fee— Not a decred— 

Apblitation for review of order—Proper courtes. payable— Coil 

Procedure Code (Act V of 1908), Order gx rule 10(2). 

Kayambu Pillai’s application for filing an appeal in forma 
pauperis was dismissed as also his appeal, for non-compliance with 
Court’s order to pay full court-fge and the security for respondent’s 
costs within a prescribed time, Hie application for review with a 

` stamp of Rs. a was held insufficiently stamped as ad-palovem stamp 
under article 4 Schedule I of the Court fees Act should be given. 
On reference to Full Bench : 

Held [per Zeach €. J., Venkataramana Rao and Horwill /7.]— 
that the order dismissing an appeal for non-furnishing security for 
costs or for non-payment of court-fee is not a decree under section 
2 (2) of the Code and that the review application was properly 
stamped under article 1 Schedule II of the Court Fees Act, 


& C. 








Radhey Lal v. Niranjan Nath. 


1941. Code of Civil Irotedwurs (At V of 1908), section 109 (¢)—Not 
LL. R. (1941) applicable to tatters falling under Criminal jurisdidion—Proceca- 
AN, 364. ings for contempt of Couri—Jurisdiction of a criminal nature. 

Radhey Lal’s petition for stay of a criminal complaint against 
him before the Magistrate and for dealing with Niranjan Nath 
according to law for contempt of the Insolvercy Court at Agra was 

_, dismissed. On his application for leave to appeal against this order 
“to the Privy Council : 

Held [per Colfister and Bajpai, 77.}that criminal jurisdiction 
is exercised in contempt proceedings as also in passing an order 
refusing to stay a criminal complaint and that no application for 
leave to appeal to Privy Council under section 109 (c) lies. 

8. C. 


\ ‘ 
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Jairaj Behari v. U. P. Electric Supply Company. 
Eluctricity Act (IX of rQro) sections 22, 42 (b); para VI of 


Sckeduie— Faüure of licensee to supply energy taa person entitled ° 


to get it— Casse of action for suit for damages —]wrisdiciion. 

Dr. Jairaj Behari filed in the Small Cause Court a suit for 
damages against the Company for failure to supply electric energy 
to his house within "the area of supply " of the Company. On 
reference to High Court on the questions of (1) cause of action 
under section 22 Para VI of the Schedule of Electricity Act, and (2) 
jurisdiction : 

Held [per Zsmai and Mulla, J7.]—(1) that a person entitled to 
supply of energy under section 22 of the Act has cause of action for 

` a suit for damages exclusive of the specific remedy by way of penalty 
under section 42(b) and (2) that the Civil Court including the Small 
Causes Court has jurisdiction. 
8. C. 





L. H. Sugar Factories, Philbit v. Koti. 


Stamp Att (II of 1609) section 2 (5) (è) and (c)—" Bond" — 
sections 5, O—Anstrument comprising several matters or coming 
under several descriptions— Article 5 exemption (a)—" Agreement 
Jor sale of goods exclusively ” meaning of—Anrticls 15— Whether a 

“ residuary " article—Applicabitity where the component parts of 

an instrument, taker separately, are covered by other articles, 

Moti executed an instrument whereby he agreed to sell the 
entire sugar cane crop bf his field to the factory, to take advance 
upto Rs. roo from them and- hypothecated the entire crop as 
security for repaying any balance due to the factory after setting off 
the price of sugar cane. The instrument which was unregistered was 
attested and bore a stamp of s annas. On reference to the Full 
Bench regarding the nature of and stamp payable on the 
instrument : ‘ . 

Held [per Igba! Ahmad A. C. J., Bajpai, Verma, Mila and 
Dar, //.]—that article 41 of the Stamp Act governs the transaction 
of mortgage of crop in the instrument. 

[Per Jgóa] Ahmad A. C. Ja Verma and Mulla, JJ}. The 
instrument embodies three transactions—(1) an agreement for sale 
of sugar cane crop, (s) a mortgage of the crop, and (3) an obligation 
to repay the outstanding advance money as also an obligation to 
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deliver the crop, which being attested amounts‘to a bond as defined 


. in section 2 (5) (b) and (e) of the Stamp Act and section 6 of the 


Act applies tò it. 

[Per Igba] Ahmad A. C.J, Bajfaiand Dar, Jj.|. The part 
relating to the agreement to sell the crop falls under exemption (a) 
of articless of the Stamp Act and so no stamp is payable, the 
amount or value secured by the instrument is Rs, roo and the 
instrument is sufficiently stamped. 

& C 


: In the matter of an Advocate, 

Bar Councils Act (XXXVIII of 1926). section 10 (2)— Complaint of 
criminal misappropriation of clients money against an Advocate, 
where hes. 

A complaint of criminal WI a pran against an Advocate 
was placed before the Court : 

Held [per CoZisfer, Bajpai and Brugmd, JJ.}—that the Bar 
Council Tribunal is to deal with purely professional as opposed to 
criminal miscófiduct óf the Advocates and that this Court should 
summarily reject a complaint to it under section ro (a) unless the 


` liability or guilt of the Advocate concerned has been established 


in the Criminal or Civil Court. 
& C 





U. P. Government v. Manmohan Das. 

Electricity Act (IX of 1910) section 9 (2)—Charege created under 

debentures, if a transfer of property. "TP 

A charge was created under debentures on an electric under- 
taking by the licensee without the written consent of the Govern- 
ment On reference to Full Bench on the point -whether this 
= charge ” amounted to “transfer” within section 9 (a) of the 
Act: 

Held [per gdal Ahmad, C. J, Allsop and Yorke. »J7-}-that such 


a “ charge ” isa “transfer” and tha: an agreement creating a | 
NE VERS è without previous written ‘consent of Government is void 

y l 

AN e: 


der nection 9 (3) of the Act. 
kan Das v.. Official Liquidators, Lower Ganges Jumna 
| Blsebis Distributing Company (1) overruled. 
5. A Jj 
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